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PREFACE. 


The  writings  of  Chief  Justice  Marshall  on  the  Fed- 
eral Constitution  possess  a  twofold  value  ;  as  presenting 
the  opinions  of  one  who  has  been  justly  denominated 
"  The  Expounder  of  the  Constitution,"  and  as  com- 
prehending the  leading  decisions  of  the  Supreme  Court 
of  the  United  States  on  points  of  law  arising  under  that 
instrument.  The  Editor  of  this  volume  has  had  two 
objects  in  view  in  its  preparation ;  the  one  being,  to 
place  within  the  reach  of  all  his  fellow-citizens  some  of 
the  best  writings  of  one  of  the  greatest  and  best  men 
that  have  lived  in  America ;  the  other,  to  enable  every 
student  of  the  Constitution  of  the  United  States  to  own 
those  leading  reports  to  which  he  is  constantly  referred 
by  his  text-books.  In  order  to  the  completeness  of  the 
volume  in  this  latterrespect,  the  decisions  of  the  Supreme 
Court,  as  delivered  by  other  judges,  prior  to  the  death 
of  Marshall,  are  brought  together  in  an  Appendix. 

In  the  selection  of  cases  the  Editor  has  been  obliged 
to  use  his  discretion,  that  the  volume  might  not  be  too 
bulky.  He  has  rejected  those  cases  in  which  some 
principle  was  decided  that  has  since  been  superseded 
by  positive  provision  (such  as  the  case  of  Chisholm  v.  £ 
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Georgia^  2  Dallas,  419-480);  those,  also,  in  which  a 
mere  decision  was  given  without  the  reasons  producing 
it  (for  example,  Stuart  v.  Laird,  1  Cranch,  299-309); 
tliose  involving  much  common-law  learning,  and  but 
slightly  touching  the  Federal  Constitution  (as  Green  \. 
Biddle,  8  Wheaton,  1-108);  and  those  relating  rather 
to  national  than  constitutional  law  (as  Brown  v.  United 
States,  8  Cranch,  110-154).  Dissenting  opinions  have, 
in  general,  been  omitted;  in  Houston  v.  Moore,  5 
AVheaton,  1,  that  by  Mr.  Justice  Story  is  retained,  being 
an  expression  of  Marshall's  view,  as  well  as  his  own, 
upon  a  somewhat  dark  point ;  and  in  Ogden  v.  Saun- 
ders, 12  Wheaton,  213,  the  dissenting  opinion  of  the 
Chief  Justice  himself  is  given,  for  obvious  reasons. 
Three  decisions  made  by  the  Chief  Justice  upon  the 
Circuit  are  included  in  the  volume  ;  and  also  one  of  the 
Supreme  Court  not  upon  a  constitutional  point, — that 
of  Johnson  v.  Mcintosh;  in  which  last  the  peculiar 
power  of  Judge  Marshall  appears  so  fully  as  to  make 
it  come  properly  within  this  collection. 

To  the  kindness  and  assistance  of  Mr.  Justice  Story 
the  Editor  owes  his  success  in  procuring  the  publication 
of  this  volume ;  and  to  him,  though  he  is  in  no  degree 
responsible  for  the  faults  in  its  preparation,  the  thanks 
of  the  community  are  due,  if  this  compilation  shall  be 
found  useful. 
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commission  thus  complete  is  a  violation  of  a  vested  legal  right. 

The  supreme  court  of  the  United  States  has  no  authority  to  issue  a  writ  of 
mandamuSj  commanding  the  secretarj  of  state  to  deliver  a  paper ;  original  juris- 
diction in  such  cases  not  having  been  given  bv  the  constitution,  and  the  act  of 
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under  the  judicial  act  of  1789,  giving  to  circuit  courts  jurisdiction  in  suits  between 
citizens  of  the  state  where  the  suit  is  brought  and  citizens  of  another  state. 
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to  bail. 

Definition  of  Treason,  in  the  sense  of  the  constitution. 
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In  an  indictment  for  treason,  a  special  oyert  act  of  levying  war  must  be  laid, 
and  the  particular  place  in  which  that  act  was  committed  must  also  be  laid;  and 
tiie  overt  act,  laid  in  the  indictment,  cannot  on  the  trial  be  proved,  without  first 
proving  the  actual  or  l^al  presence  of  the  accused,  by  two  witnesses;  nor  can  any 
merely  corroborative  evidence  be  admitted,  to  connect  the  person  accused  with 
the  supposed  treasonable  acts  charged  in  the  indictment,  until  some  overt  act  of 
treason  has  been  proved  by  two  witnesses. 
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A  man  who  incites,  aids  or  procures  a  treasonable  act,  is  not,  merely  in  conse- 
quence of  that  incitement,  aid,  or  procurement,  legally  present  when  the  act  i» 
committed. 

Those  only  who  perform  a  part,  and  are  leagued  in  the  conspiracy,  are  traitors. 
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In  a  question  of  jurisdiction,  the  court  will  look  to  the  character  of  the  indi- 
viduals who  compose  the  corporation,  when  a  corporation  is  a  party.  The  term 
"  citizen"  ought  to  be  understood  to  describe  the  real  persons  who  come  into  court 
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Although  the  clainu  of  a  state  may  be  ultimately  affected  by  the  decision  of  a 
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States  may  exercise  jurisdiction. 
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The  legislature  of  Georgia  passed  an  act  authorizing  a  patent  to  issue  granting 
a  tract  of  land  lying  within  the  limits  of  that  state.  This  act  was  not  repugnant 
to  the  constitution  of  Georgia. 

After  the  patent  had  been  granted,  the  legislature  repealed  this  act  This 
repeal  was  repugnant  to  the  constitution  of  the  United  States;  for  it  impaired  the 
obligation  of  the  contract  implied  in  the  patent. 


TABLE  OF  CASES.  Xl 

When  a  law  is,  in  its  natore,  a  contract,  and  when  absolute  rights  have  vested 
under  that  contract,  a  repeal  of  that  law  cannot  devest  those  rights. 
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The  states  have  no  power,  by  taxation,  or  otherwise,  to  retard,  impede,  burden 
or  in  any  manner  control,  the  operation  of  the  constitutional  laws  enacted  bj 
congress  to  carry  into  execution  the  powers  of  the  general  government. 
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The  acts  of  the  legislature  of  New  Hampshire,  increasing  the  number  of  tli< 
trustees  of  that  college,  and  taking  from  them  the  right  of  filling  vacancies  in  theii 
own  number,  impaired  the  obligation  of  this  contract,  and,  therefore,  were  uncon 
stitutional  and  void. 
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among  the  several  states." 


AMERICAN  INSURANCE  COMPANY  et  al.  v.  CANTER.  373 

The  act  of  the  territorial  legislature  of  Florida  (passed  1823),  establishing  a 
court  consisting  of  a  notary  and  five  jurors,  was  constitutional. 

The  decree  of  this  court,  by  virtue  of  which  the  cargo  of  a  vessel,  which  had 
been  wrecked  on  the  coast  of  Florida,  was  sold  to  satisfy  the  salvors,  was  valid. 
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This  court  had  jurisdiction  of  the  case ;  and  the  tale  made  by  its  decree  was  a 
legal  transfer  of  the  property. 

WESTON  et  al.  v,  CITY  OF  CHARLESTON.  382 

A  tax  on  government  stock  is  a  tax  on  the  power  to  borrow  money  on  the  credit 
of  the  United  States,  and,  consequently,  repugnant  to  the  constitution. 

CRAIG  €i  al.  V.  THE  STATE  OP  MISSOURI.  890 

The  act  of  the  state  of  Missouri  (passed  1821)  authorizing  the  issue  of  certificates 
of  two  per  cent,  stock,  is  repugnant  to  the  constitution  of  the  United  States,  which 
declares  that  '*no  state  shall  emit  bills  of  credit"  It  is,  therefore,  void,  and  the 
certificates  were  not  a  valuable  consideration  for  the  note  given  on  account  of 
them  by  the  plaintifis  in  error. 

PROVIDENCE  BANK  t.  BILLINGS  AND  PITTMAN.  406 

The  act  of  the  legislature  of  Rhode  Island,  imposing  a  tax  on  banks  and  bodies 
corporate,  does  not  impair  the  obligation  of  the  contract  created  by  the  charter 
granted  to  this  bank. 

THE  CHEROKEE  NATION  f.  THE  STATE  OF  GEORGIA.       412 

An  Indian  tribe,  or  nation,  within  the  United  States,  is  not  a  foreign  state,  in 
the  sense  in  which  that  term  is  used  in  the  constitution,  and  cannot  maintain  an 
action  in  tiie  courts  of  the  United  States. 

WORCESTER  v.  STATE  OF  GEORGIA.  4ly 

The  act  of  the  legislature  of  Georgia,  prohibiting  white  persons  to  reside  within 
the  limits  of  the  Cherokee  nation,  without  a  license,  and  having  taken  an  oath  of 
a  prescribed  form,  is  repugnant  to  the  treaties  made  between  the  United  States 
and  the  Cherokees,  as  well  as  the  acts  of  congress  for  giving  effect  to  those  treaties, 
and  for  regulating  the  intercourse  of  the  citizens  of  the  United  States  with  the 
Cherokees,  and  therefore  void  ;  and  the  judgment  against  the  plaintiff  in  error,  on 
the  trial  of  an  indictment  under  this  act,  is  a  nullity,  it  having  been  pronounced 
under  color  of  a  law  which  is  repugnant  to  the  constitution,  laws,  and  treaties  of 
the  United  States. 

The  mere  passing  of  this  act  was  an  assertion  of  a  claim,  on  the  part  of  Georgia, 
to  jurisdiction  over  the  Cherokee  nation.  But  the  Cherokee  nation  is  a  distinct 
community,  occupying  its  own  territory,  in  which  the  laws  of  Georgia  can  have 
no  force. 

BARRON  V.  THE  MAYOR  ANJ)  CITY  COUNCIL  OF 

BALTIMORE.  449 


The  provision  in  the  fifth  amendment  of  the  constitution  of  the  United  Slates, 
which  declares  that  private  property  shall  not  be  taken  for  public  use,  without 
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jufi  oompeDaaUoD,  dues  not  apply  to  the  legislation  of  the  states,  bat  imposes  limits 
OQ  the  powen  of  the  general  government  only,  no  words  being  employed,  which 
directly  express  the  intent  to  apply  the  inhibition  to  state  power. 


THE  BRIG  WILSON  i^.  THE  UNITED  STATES.  454 

The  act  "  to  regnlate  the  collection  of  duties  on  imports  and  tonnage  **  does  not 
apply  to  privateers;  these  being  included  under  the  term  ''ship,  or  Teesel  of  war/' 
the  commanders  of  which  are  exempted  from  making  the  report  and  entry 
required  of  the  commanders  of  other  Teasels. 

The  power  "to  regnlate  commerce,"  Ac.,  given  to  congress  by  art.  1,  sec  8,  of 
the  constitution  of  the  United  States,  includes  the  power  to  regulate  navigation. 

The  act  of  congress,  February  28, 1803,  prohibits  trnporting^  or  bringing  tn,  or 
kamng  on  board,  any  negro,  mulatto,  or  any  person  of  color.  The  words  "  having 
on  board^  do  not  apply  to  a  yessel  one  of  ioAom  crew  is  a  person  of  color ;  nor  is 
any  forfeiture  incurred  by  having  a  person  of  color  among  the  crew. 


THE  UNITED  STATES  v,  MAURICE  el  al,  465 

Though  the  oflBce  of  agent  of  fortiBcations  is  an  oflBce  established  by  law,  the 
secretary  of  war  has  no  authority  to  appoint  such  an  officer.  But,  nevertheless, 
the  bond  of  office  given  bj  an  agent  thus  appointed  is  valid,  and  an  action  may 
be  maintained  *on  it  to  coerce  the  repayment  of  money  received  by  such  agent, 
and  not  disbursed  by  him  in  the  performance  of  his  duties.  


HYLTON  r.  THE  UNITED  STATES.  489 

The  act  of  congress,  passed  in  1794,  laying  a  duty  on  carriages  for  the  convey- 
ance of  persons,  was  a  constitutional  act.    The  duty  was  not  a  direct  tax. 


CALDER  AND  WIFE  v.  BULL  AND  WIFE.  505 

The  resolution,  or  law,  passed  May,  1795,  by  the  legislature  of  Connecticut, 
which  set  aside  a  decree  of  a  court  of  probate  for  Hartford,  and  granted  a  new 
hearing  by  the  said  court  of  probate,  was  not  an  ex  posl  facto  law^  within  the 
meaning  of  the  prohibition  contained  in  the  constitution  of  the  United  States, 
art.  1,  sec.  10;  but  was  constitutional  and  valid. 


MARTIN  r.  HUNTER'S  LESSER  525 

The  appellate  power  of  the  United  States  extends  to  cases  pending  in  the  state 
courts,  and  the  twenty-fifth  section  of  the  judiciary  act,  which  authorizts  the 
exercise  of  this  jurisdictiou  in  the  specified  cases,  by  wrii  of  error,  is  supported 
by  the  consiitution. 
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THE  BANK  OF  COLUMBIA  v.  OKELY.       X>  v     .    ^^6 

A  party  to  a  contract  may  renoonce  a  benefit,  or  right,  aecared  to  him  bj  law. 

Thus  t)ie  maker  of  a  note  may  agree  (ezpresslj,  or  by  implication)  that,  upon 
non-pnyment,  judgment  may  be  rendered  and  execution  usaed  for  the  debt, 
without  a  trial  by  jury, 

HOUSTON  V.  MOOBK     \  '^'  560 

Though  the  militia  laws  of  the  United  States  have  provided  that  the  offence  of 
disobedience  to  the  call  of  the  president  opon  the  militia  shall  be  cognizHble  by  a 
court  martial  of  the  United  States,  exdwMt  cognizance  of  such  cases  is  not  con- 
ferred upon  such  courts;  but  a  state  coart  martial  may  have  concurrent  jurisdic- 
tion of  this  offence  with  a  court  martial  of  the  United  States^  to  enforce  the  laws 
of  coDgr&«  against  such  delinquent 

A  militia  man,  who  refuses  to  obey  the  call  of  the  president  callini?  him  into 
actual  service,  is  not,  in  the  sense  of  the  act  of  1795,  "  employed  in  the  service  of 
the  United  States,"  so  as  to  be  subject  to  the  rules  and  articles  of  war;  yet  he  b 
liable  to  be  tried  for  the  offence  under  the  fiilh  section  of  that  act,  by  a  court 
martial  under  the  authority  of  the  United  States. 

THE  UNITED  STATES  c.  SMITH.  \^!lp  607 

De6nition  of  Piracy.  The  crime  of  piracy  is  sufficiently  and  constitutionally 
defined  by  the  fifth  section  of  the  act  of  1819. 


fN.  1^1^ 


ANDERSON  «.  DUNN.  (1)  U^  602 

The  United  States  houee  of  representatives  has  authority  to  punish,  for  contempt, 
persons  who  are  not  members  of  that  house. 


..A'e^l 


MARTIN  r.  MOTT.   \    ^  610 

The  constitution  of  the  United  States  declares  that  congress  shall  hnve  power 
'^  to  provide  for  calling  forth  the  militia,''  &c.  The  act  of  congress  of  1795  pro- 
vides that  it  shall  be  lawful  for  the  president  of  the  United  States  to  call  fortli 
the  militia,  Ac.,  in  certain  specified  cases. 

The  act  of  congress  of  1795  is  con<ttitutional.  The  president  has  the  sole 
authority  to  decide  whether  or  not  the  exigency  has  arisen  which  ju^ifies  his 
calling  out  the  militia. 

The  officer  appointing  a  court  martial,  for  the  trial  of  a  militia  man  who  has 
disobeyed  the  call  of  thfe  president,  has  a  discretionary  authority  as  to  the  number 
of  which  the  court  shall  consist,  and  in  this  matter  he  is  to  proceed  according  to 
the  general  usage  of  the  military  service.  The  jurisdiction  of  a  court  martial  to 
*  -«  «uch  offences  does  not  depend  upon  the  fact  of  war  or  peace. 
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If  tlie  sentence  of  the  court  martial  in  such  case  need  to  be  approved  by  any 
one,  the  approval  by  the  president  of  the  United  States  is  sufficient. 

OGDEN  r.  SAUNDERS.  622 

A  bankrupt  law,  which  applies  to  contracts  made  after  its  passage,  does  not 
impair  the  obligation  of  those  contracts — (per  Justices  Washington,  Johnson, 
Trimble,  and  Thompson  ;  Marshall,  DuyaU,  and  Story  dissenting). 

A  discharge  under  a  state  bankrupt  law  is  incompetent  to  discharge  a  debt  due 
a  citizen  of  another  state. 


MASON  V.  HAILE.  6 


i  4 


An  net  of  the  legislature  of  Rhode  Island,  reviving,  in  a  particular  case,  an  old 
insolvent  law,  and  discharging  a  debtor  from  prison,  was  constitutional  and  valid. 


SATTERLEE  v.  MATTHEWSON.  683 

The  constitution  of  the  United  States  does  not  forbid  the  legislature  of  a  state  to 
exercise  judicial  functions.  The  supreme  court  of  Pennsylvania  had  decided, 
that,  under  the  title  called  *'  a  Connecticut  title,"  the  relation  of  landlord  and 
tenant  could  not  exist.  Immediately  after  this  decision,  the  legislature  of 
Pennsylvania  passed  a  law  enacting  that  the  relation  of  landlord  and  tenant 
should  exist  under  "  a  Connecticut  title,"  a?  imder  any  other.  This  law  was  not 
repugnant  to  the  constitution  of  the  United  States. 


MARSHALL'S  CONSTITUTIONAL  OPINIONS, 


CONSTITUTIONAL  OPINIONS 


OF 


CHIEF  JUSTICE  MARSHALL. 


John  Marshall  received  the  appointment  of  chief  justice  of 
the  United  States  on  tiie  31st  of  January,  1801;  he  was  ap- 
pointed to  that  office  by  President  Adams,  with  the  unanimous 
approval  of  the  Senate.  He  took  his  seat  on  the  bench  at  the 
ensuing  term  of  the  supreme  court;  but  no  important  case, 
Involving  a  constitutional  question,  came  before  him  until  the 
February  term  of  1803.  The  first  of  that  nature  was  the 
case  of — 


WILLIAM  MARBURY  v.  JAMES  MADISON. 

February  Term,  1803. 

[1  Cranch's  Reports,  137-180.] 

The  facts  of  this  case  were  as  follows: — At  the  December 
term  of  the  supreme  court,  1801,  William  Marbury,  by  his 
counsel,  moved  the  court  for  a  rule  to  James  Madison,  secre- 
tary of  state  of  the  United  States,  calling  upon  him  to  show 
cause  why  a  mandamus*  should  not  issue,  commanding  him  to 

*  A  rule  to  show  cause  why  a  mandamus  shall  not  issue  is,  in  other  words,  a 
notice  from  the  court  calling  upon  the  person  to  whom  it  is  sent  to  make  known 
to  the  court  any  reason,  if  he  have  any,  why  he  should  not  be  posUively  required 
to  do  some  desired  thing.  The  writ  is  called  a  mandamus,  from  its  first  word, 
meaning,  we  command. 
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deliver  to  said  Marbury  his  commission  as  justice  of  peace  for 
the  district  of  Columbia.  In  support  of  this  motion  for  a  rule, 
it  was  proved  by  affidavits  that  John  Adams,  late  president  of 
the  United  States,  had  nominated  Marbury  to  the  senate  as  jus- 
tice of  peace  for  the  district;  that  the  senate  had  approved 
the  nomination ;  that  a  commission  had,  thereupon,  been  drawn 
lip.  signed  by  the  president,  and  sealed  with  the  seal  of  the 
United  States;  but  that  3li-.  Madison  lefused  to  deliver  the  com- 
mission so  signed  and  sealed.* 

'J'he  rule  was  gi'ant^  and  served;  but  no  cause  was  shown  by 
Ml .  Madison.  A  mandamus  was  then  moved  for.  Upon  tliis 
motion  the  chief  justice  delivered  the  opinion  of  the  court  on 
the  24th  of  February,  1803. 

At  the  last  term,  on  the  affidavits  then  read  and  filed  with  the 
'"lerk,  a  rule  was  granted  in  this  case,  requiring  the  secretary  of 
state  to  show  cause  why  a  mandamus  should  not  issue,  directing 
liim  to  deliver  to  William  Marbury  his  commission  as  a  justice 
of  the  peace  for  the  county  of  Washington,  in  the  district  of 
Columbia. 

Xo  cause  has  been  sliown,  and  the  present  motion  is  for  a  man- 
damus. The  peculiar  delicacy  of  this  case,  the  novelty  of  some 
of  its  circumstances,  an<l  the  real  difficulty  attending  the  points 
which  occur  in  it,  require  a  complete  exposition  of  the  princi- 
ples on  which  the  opinion  to  be  given  by  the  court  is  founded. 

These  principles  have  been,  on  the  side  of  the  applicant,  very 
ably  argued  at  the  bar.  In  rendering  the  opinion  of  the  court 
there  will  be  some  departure  in  form,  though  not  in  substance, 
from  the  x>oints  stated  in  that  argument. 

in  the  order  in  which  the  court  has  viewed  this  subject,  the 
following  questions  have  been  considered  and  decide<l: — 


*  The  oommiflsion  had  not  been  deliyered  when  Thomas  Jeffsnon  sacoeeded 
Mr.  Adams  in  the  presidential  chair.  Mr.  Jefferson  did  not  think  the  appoint- 
ment complete  until  delivery  of  the  commission,  and  directed  his  secretary  of 
state  not  to  deliver  it.    See  Jefferson's  Correspondence,  vol.  IV.,  p.  372,  2d  ed. 

1  Or.  164. 
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1st    Has  the  applicant  a  right  to  the  commission  he  demands? 

2d.  If  he  has  a  right,  and  that  right  has  been  violated,  do 
the  laws  of  his  country  afford  him  a  remedy  ? 

3d.  If  they  do  afford  him  a  remedy,  is  it  a  mandamus  issuing 
from  this  court  ? 

Tlie  first  object  of  inquiry  is,— 

1st.  Has  the  applicant  a  right  to  the  commission  he 
demands  ? 

His  right  originates  in  an  act  of  congress,  passed  in  Febru- 
ary, 1801,  concerning  the  district  of  Columbia. 

After  dividing  the  district  into  two  counties,  the  eleventh  sec- 
tion of  this  law  enacts,  "that  there  shall  be  appointed,  in  and 
for  each  of  the  said  counties,  such  number  of  discreet  persons 
to  be  justices  of  the  peace  as  the  president  of  the  United  States 
shall,  from  time  to  time,  think  expedient,  to  continue  in  office 
for  five  years/' 

It  appears  from  the  affidavits,  that,  in  compliance  with  this 
law,  a  commission  for  William  Marbury,  as  a  justice  of  peace 
for  the  county  of  Washington,  was  signed  by  John  Adams,  then 
president  of  the  United  States;  after  which  the  seal  of  the 
United  States  was  affixed  to  it;  but  the  commission  has  never 
reached  the  x>erson  for  whom  it  was  made  out. 

In  order  to  determine  whether  he  is  entitled  to  this  commis- 
sion, it  becomes  necessary  to  inquire  whether  he  has  been  ap- 
pointed to  the  office.  For  if  he  has  been  appointed,  the  law 
continues  him  in  office  for  five  years,  and  he  is  entitled  to  the 
possession  of  those  evidences  of  office,  which,  being  completed, 
became  his  property. 

The  second  section  of  the  second  article  of  the  constitution  de- 
clares that  "the  president  shall  nominate,  and,  by  and  with  the 
advice  and  consent  of  the  senate,  shall  appoint  ambassadors, 
other  public  ministers,  and  consuls,  and  all  other  officers^of  the 
United  States  whose  api)ointments  are  not  otherwise  pro- 
vided for." 

The  third  section  declares  that  "he  shall  commission  all  the 
officers  of  the  United  States." 

1  Or.  166. 
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An  act  of  congress  directe  the  secretary  of  sta*e  to  keep  the 
seal  of  the  United  States,  "to  make  out  and  record,  and  affix  the 
said  seal  to,  all  civil  commissions  to  officers  of  the  United 
States,  to  be  appointed  by  the  president,  by  and  with  the  con- 
sent of  t)ie  senate,  or  by  the  president  alone;  provided,  that  the 
said  seal  shall  not  be  affixed  to  any  commission  before  the  same 
shall  have  been  signed  by  the  president  of  the  United  States." 

These  are  the  clauses  of  the  constitution  and  laws  of  the 
United  States  which  affect  this  part  of  the  case.  They  seem 
to  contemplate  three  distinct  oi)erations: — 

1st.  The  nomination.  This  is  the  sole  act  of  the  president, 
and  is  completely  voluntary. 

2d.  The  appointment.  This  is  also  the  act  of  the  president, 
and  is  also  a  voluntary  act,  though  it  can  only  be  performed  by 
and  with  the  advice  and  consent  of  the  senate. 

3d.  The  commission.  To  grant  a  commission  to  a  person 
ai>ix)inted  might,  perhaps,  be  deemed  a  duty  enjoined  by  the 
constitution.  "He  shall,"  says  that  instrument,  "commission 
all  tlie  officers  of  the  United  States." 

The  acts  of  appointing  to  office,  and  commissioning  the  per- 
son appointed,  can  scarcely  be  considered  as  one  and  the  same; 
since  the  power  to  perform  them  is  given  in  two  separate  and 
distinct  sections  of  the  constitution.  The  distinction  between 
the  appointment  and  the  commission  will  be  rendered  more 
apparent  by  adverting  to  that  provision,  in  the  second  section 
of  the  second  article  of  the  constitution,  which  authorizes  con- 
gress "to  vest  by  law  the  appointment  of  such  inferior  officers 
as  they  think  proper  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments;"  thus  contemplating  cases 
where  the  law  may  direct  the  president  to  commission  an  officer 
appointed  by  the  courts,  or  by  the  heads  of  departments.  In 
such  a  case,  to  issue  a  commission  would  be  apparently  a  duty 
distinct  from  the  appointment,  the  performance  of  which,  per- 
haps, could  not  legally  be  refused. 

Although  that  clause  of  the  constitution,  which  requires  the 
president  to  commission  all  the  officers  of  the  United  States, 

1  C*.  156. 
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may  never  hare  been  applie<l  to  officers  appointed  otherwise 
than  by  liimselt.  yet  it  would  be  difficult  to  deny  tlie  legislatiye 
power  to  apply  it  t*^)  such  cases.  Of  consequence,  the  constitu- 
tional distinction  bewt-en  (he  appointment  to  an  nfflce  and  the 
cominission  of  an  oJlicer  who  has  been  appointed  remains  the 
same  as  if,  in  practice,  the  president  had  oominissioned  oUicers 
apjKiinted  by  an  authority  other  than  his  own. 

It  follows,  too,  from  the  esisteiite  of  this  distinction,  that,  if 
an  appointment  ivas  to  be  evidenced  by  any  public  act  other 
than  the  commission,  the  performance  of  such  putilic  act  would 
create  the  officer;  and,  if  iie  was  not  removable  at  the  will  of 
the  president,  woiild  either  give  him  a  right  to  his  commission, 
or  enable  him  to  perform   the  duties  without  it 

These  observations  are  premised  solely  for  the  piiriiose  of 
rendering  more  intelligible  those  which  apply  more  directly  to 
'Jne  particular  case  under  consideration. 

This  is  an  appointment  made  by  the  president,  by  ond  with 
the  adriee  and  eonsent  of  the  senate,  and  ii  eridenoed  li:y  no  act 
but  12ie  emnmiBBJon  ttsetl  In  nich.  a  rom,  thavfore,  tiie  com- 
mlwion  and  tiie  appointment  WMn  inseparable;  ft  being  almost 
Impoadble  to  sbov  an  appcrintmeoit  otherwise  Hian  by  proring 
the  ezlitMiee  of  a  oonaniaatotL  Btill,  tiie  coaunission  is  not 
neeessarilj  the  ^pointmen^  thoofl^  oonelnriTe  eridence  (rf  it 

Bnt  at  what  stage  does  it  amount  to  this  conclusive  evidence  T 

The  answer  to  this  qaestton  aeeau  an  obvioos  one.  The  ap- 
pointanfflit,  being  the  sole  act  of  the  president,  mast  be  com- 
pletely evidenced  when  it  is  shown  that  he  haa  done  everything 
to  be  performed  by  him. 

Should  the  commission,  instead  of  being  eridence  of  an 
appointment,  even  be  considered  as  constituting  the  appoint- 
ment it«elf , — still,  it  would  be  made  when  the  last  act  to  be  done 
by  the  president  was  performed,  or,  at  furthest,  when  the  com- 
mission was  complete.; 

The  last  act  to  be  done  by  the  president  is  the  signature  of 
the  commission.  He  has  then  acted  on  the  advice  and  consent 
of  the  senate  to  his  own  nomination.    The  time  for  deliberation 
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has  then  passed.  He  has  decided.  BUs  judgment,  on  the  advice 
and  consent  of  the  senate  concurring  with  his  nomination^  has 
been  made,  and  the  officer  is  appointed.  This  apx>ointment  is 
evidenced  by  an  open,  unequivocal  act;  and  being  the  last  act 
required  from  the  ];)erson  making  it,  necessarily  excludes  the 
idea  of  its  being,  so  far  as  respects  the  appointment,  an  inchoate 
and  incomplete  titinsaction. 

Some  point  of  time  must  be  taken  when  the  power  of  the 
executive  over  an  officer  not  removable  at  his  will  must  cease. 
That  point  of  time  must  be  when  the  constitutional  i)ower  of 
ap}>ointmeut  has  been  exercised.  And  this  power  has  been 
exercised  when  the  last  act  required  from  the  i)erson  possessing 
t}ie  power  has  been  performed.  This  last  act  is  the  signature 
of  the  commissionj  This  idea  seems  to  have  prevailed  with  the 
legislature  when  the  act  passed  converting  the  department  of 
foreign  affairs  into  the  department  of  state.  By  that  act  it  is 
enacted,  that  the  secretary  of  state  shall  keep  the  seal  of  the 
United  States,  ^^and  shall  nmke  out  and  record,  and  shall  affix 
tlie  said  seal  to,  all  ci\il  commissions  to  officers  of  the  United 
States  to  be  appointed  by  the  president;"  "provided,  that  the 
said  seal  shall  not  be  a^ffixed  to  any  commission  before  the  same 
shall  have  been  signed  by  the  president  of  the  United  States; 
nor  to  any  other  instrument  or  act  without  the  special  warrant 
of  the  president  therefor." 

The  signature  is  a  warrant  for  affixing  the  great  seal  to  the 
comndssion ;  and  the  great  seal  is  only  to  be  affixed  to  an  instru- 
ment which  is  complete.  It  attests,  by  an  act  supposed  to  be 
of  public  notoriety,  the  verity  of  the  presidential  signature. 

It  is  never  to  be  affixed  till  the  commission  is  signed,  because 
the  signature^jvhich  gives  force  and  effect  to  the  commission,  is 
conchi sive  evidence  that  the  appointment  is  made. 

The  commission  being  signed,  the  subsequent  duty  of  the 
secretary  of  state  is  prescribed  by  law,  and  not  to  be  guided  by 
the  will  of  the  president  He  is  to  affix  the  seal  of  the  United 
States  to  the  commission,  and  is  to  record  it 

This  is  not  a  proceeding  which  may  be  varied,  if  the  judgment 
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irf  Ihe  emmrtlTe  ihall  nggM  DM  mon  dlgfMe,  bat  !■  a  predae 
eoime  uenntelr  auoted  ont  117  Ikw,  and  ii  to  be  ntrieOj  par- 
•ned.  It  Is  the  Hafy  at  fiie  ■eetotMy  of  stete  to  eimform  to  tlie 
3kv;  nd  tn  tUa  k«  b  n  oOocar  <rf  tbe  UnltBd  State*,  bound  td 
<A)«:f  the  lam.  He  aeti,  Is  &U  leepeett  vi  ham  been  vgej  prop- 
ert7  stated  at  Ifea  bar,  tmder  tiie  anthofH^  of  law,  Nid.not  by  the 
tatBtrneOana  of  &e  pfesldeat  It  Is  a  mbdsteriU  act  wblch  the 
lav  enjoins  fln  A  partleiilar  (rfkcr  fOT  a  partteolar  pnrpose. 

Jt  it  sIuniM  be  sopposed  that  the  stdonntfy  of  atOzlng  the  seal 
is  neeessarT*  not  only  to  the  TSlldlty  of  the  oomndssioii,  bat  eren 
to  the  completion  of  an  ^)polntmeat^  still,  when  the  seal  is 
aiRzed,  the  ^>polntment  Is  t»»wH^>  and  the  commission  Is  Talld.  No 
other  80lemn%  is  required  by  law;  no  other  act  is  to  be  per- 
fonned  on  ■Oia  part  of  ^>Temment.  AH  that  the  ezecotiTe  can 
do  to  inrest  the  person  with  Us  offlee  is  done;  and  nnlees  the 
iippi^ntment  be  then  made,  the  ezecotiTe  cannot  make  one  with- 
out the  co-operation  of  others. 

After  searching  anxioosly  for  the  priiudples  on  which  a  con- 
trary opinion  may  be  supported,  none  hare  been  fotind  which 
appear  of  snflftcient  force  to  nm'"twJ"  the  opposite  doctrine. 

Such  as  tlte  imagination  of  the  coart  oonld  suggest  hare  been 
Tery  deliberately  ezamtned,  and  after  allowing  them  all  the 
weight  which  It  appears  possible  to  give  them,  tiiey  do  not  shal» 
the  opinion  which  has  been  formed. 

In  oonddeoihg  this  qnestlon,  it  has  been  conjectored  tiiat  the 
commission  may  have  been  assimilated  to  a  deed,  to  the  validit? 
of  which  dellTeiy  is  essential. 

This  idea  is  (onnded  on  the  snpposition  that  the  commission 
is  not  merely  evidence  of  an  appointment,  but  is  itself  the  actual 
appointment;  a  supposition  by  no  means  nnquestionable.  But 
for  the  porpose  of  examining  this  objection  fairly,  let  it  be  con- 
ceded that  the  principle  clajnied  for  ite  support  is  established. 

The  appointment  being,  under  the  constitution,  to  be  made  bj 
the  president  personally,  the  delivery  of  the  deed  of  appoint- 
ment, if  necessary  to  its  completion,  must  be  ma<le  by  the  presi- 
dent also.    It  is  not  necessary  that  the  delivery  should  be  ma^le 
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personally  to  the  grantee  of  the  office;  it  never  is  so  made.  The 
law  would  seem  to  contemplate  that  it  should  be  made  to  the 
secretary  of  state,  since  it  <iirects  the  secretary  to  affix  the 
•seal  to  the  commission  after  it  shall  have  been  sijgned  by  the 
president  If,  then,  the  act  of  livery  be  necessary  to  give  valid- 
ity to  the  commission,  it  has  been  delivered  when  execute<l  and 
given  to  the  secretary  for  the  purpose  of  being  seale<l,  recordeti, 
and  transmitted  to  the  partj'. 

But  in  all  cases  of  letters  patent  certain  solemnities  are  re- 
quired  by  law,  which  solemnities  are  the  evidences  of  the 
^  alidity  of  the  instrument.  A  formal  <lelivery  to  the  i)erson  is 
not  among  them.  In  cases  of  commissions,  the  sign  manual  of 
tlie  i>resident,  and  the  seal  of  the  United  States,  are  those 
solenmities.    This  objection,  therefoi-e,  does  not  touch  the  case. 

It  has  also  occurred  as  possible,  and  barely  possible,  that  the 
transuiission  of  the  commission,  and  the  acceptance  thereof, 
iiii^ht  be  deemed  necessary  to  complete  the  right  of  the  plaintiff. 

The  transmission  of  the  commission  is  a  practice  directed  by 
conAenience,  but  not  by  law.  It  cannot,  tlierefore,  be  necessary  to 
constitute  the  appointment,  which  must  precede  it,  and  which 
is  the  mere  act  of  the  president  If  the  executive  require<i  that 
every  person  appointed  to  an  office  should  himself  take  means  to 
procure  his  comndssion,  the  appointment  would  not  be  the  less 
valid  on  that  account  The  appointment  is  the  sole  act  of  the 
president;  the  transmission  of  the  commission  is  the  sole  act  of 
the  officer  to  whom  that  duty  is  assigned,  and  may  be  accelerated 
or  retarded  by  circumstances  which  can  have  no  influence  on  the 
appointment  A  commission  is  transmitted  to  a  person  already 
appointed;  not  to  a  person  to  be  appointed  or  not,  as  the  letter 
enclosing  the  commission  should  happen  to  get  into  the  post- 
office  and  reach  him  in  safety,  or  to  miscarry. 

It  may  have  some  tendency  to  elucidate  this  point,  to  inquire 
whether  the  possession  of  the  original  commission  be  indispen- 
sably necessary  to  authorize  a  person,  appointe<l  to  any  office,  to 
perform  the  duties  of  that  office.  If  it  w  as  necessary,  then  a 
loss  of  the  commission  would  lose  the  offica    ICot  only  negli- 
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gence,  but  acddent  or  fraud,  fire  or  theft,  might  deprive  an  indi- 
vidual of  his  office.  In  such  a  case,  I  presume,  it  could  not  be 
doubted  but  that  a  copy  from  the  record  of  the  office  of  the  secre- 
tary of  state  would  be,  to  every  intent  and  purpose,  equal  to  the 
original.  The  act  of  congress  h'as  expressly  made  it  so.  To  give 
that  copy  validity,  it  would  not  be  necessary  to  prove  that  the 
original  had  been  transmitted  and  afterwar<ls  lost.  The  copy 
would  be  complete  evidence  that  the  original  had  existed,  and 
that  the  appointment  had  been  made,  but  not  that  the  original 
had  been  transmittecL  If,  indeed,  it  should  appear  that  the 
original  had  been  mislaid  in  the  office  of  state,  that  circum- 
stance would  not  affect  the  operation  of  the  copy.  When  all 
the  requisites  have  been  performed  which  authorize  a  record- 
ing officer  to  record  any  instrument  Whatever,  and  the  order  for 
that  purpose  has  been  given,  the  instrument  is,  in  law,  consid- 
ered as  recorded,  although  the  manual  labor  of  inserting  it  in  a 
book  kept  for  that  purpose  may  not  have  been  perforuied. 

In  the  case  of  commissions,  the  law  orders  the  secretary  of 
state  to  record  them.  When,  therefore,  they  are  signed  and 
sealed,  the  order  for  their  being  recorded  is  given ;  and  whether 
inserted  in  the  book  or  not,  they  are,  in  law,  recorded. 

A  copy  of  this  record  is  declared  equal  to  the  original,  and 
the  fees  to  be  paid  by*  a  person  requiring  a  copy  are  ascertained 
by  law.  Can  a  keeper  of  a  public  record  erase  therefrom  a  com- 
mission which  has  been  recorded?  Or  can  he  refuse  a  copy 
thereof  to  a  person  demanding  it  on  the  terms  prescribed  by 
law  ? 

Such  a  copy  would,  equally  with  the  original,  authorize  the 
justice  of  peace  to  proceed  in  the  performance  of  his  duty,  be- 
cause it  would,  equally  with  the  original,  attest  his  appoint- 
ment. 

If  the  transmission  of  a  couunission  be  not  considered  as  neces- 
sary to  give  validity  to  an  appointment,  still  less  is  its  accep- 
tance. The  appointment  is  the  sole  act  of  the  president;  the 
acceptance  is  the  sole  act  of  the  officer,  and  is,  in  plain  common 
sense,  posterior  to  the  appointment.    As  he  may  resign,  so  may 
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be  refuse  to  accept;  but  neither  the  one  nor  the  other  is  capable 
of  rendering  the  appointment  a  nonentity. 

That  this  is  the  understanding  of  the  government  is  apparent 
froui  the  whole  tenor  of  its  conduct 

A  commission  bears  date,  and  the  salary  of  the  officer  com- 
mences, from  his  appointment;  not  from  the  transmission  or 
acceptance  of  his  commission.  When  a  x)erson  appointed  to  any 
office  refuses  to  accept  that  office,  the  successor  is  nominated  in 
the  place  of  the  person  who  has  declined  to  accept,  and  not  in 
the  i)iace  of  the  person  who  had  been  previously  in  office,  and  had 
created  the  original  vacancy. 

It  is,  therefore,  decidedl}'  the  opinion  of  the  court,  that,  when 
a  commission  has  been  signed  by  the  president,  the  appointment 
is  made;  and  that  the  commission  is  complete  when  the  seal  of 
the  United  States  has  been  affixed  to  it  by  the  secretary  of 
state. 

Where  an  officer  is  removable  at  the  will  of  the  executive,  the 
circumstance  which  completes  his  appointment  is  of  no  concern ; 
because  the  act  is  at  any  time  revocable;  and  the  commission 
may  be  arrested,  if  still  in  the  office.  But  when  the  officer  is  not 
removable  at  the  will  of  the  executive,  the  appointment  is  not 
revocable,  and  cannot  be  annulled.  It  has  conferred  legal  rights 
which  cannot  be  resumed. 

The  discretion  of  the  executive  is  to  be  exercise<i  until  the  ap- 
pointment has  been  made.  But  having  once  made  the  appoint- 
ment, his  power  over  the  office  is  terminated  in  all  cases  where 
by  law  the  officer  is  not  removable  by  him.  The  right  to  the 
office  is  then  in  the  person  appointed,  and  he  has  the  absolute, 
unconditional  power  of  accepting  or  rejecting  it 

Mr.  Marbury,  then,  since  his  commission  was  signed  by  the 
president,  and  sealed  by  the  secretary  of  state,  was  appointed; 
and  as  the  law  creating  the  office  gave  the  officer  a  right  to  hold 
for  five  years,  independent  of  the  executive,  the  appointment  was 
not  revocable,  but  vested  in  the  officer  leigal  rights,  which  are 
protected  by  the  laws  of  his  country. 

To  withhold  his  commission,  therefore,  is  an  act  deemed  by 
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the  court  not  warranted  by  law,  but  violative  of  a  vested  legal 
right 

This  brings  us  to  the  second  inquiry;  which  is, — 

2d.  If  he  has  a  right,  and  that  right  has  been  violated,  do  the 
laws  of  his  country  afford  him  a  remedy  ? 

The  very  essence  of  civil  liberty  certainly  consists  in  the  right 
of  every  individual  to  claim  the  protection  of  the  laws  whenever 
he  receives  an  injury.  One  of  the  first  duties  of  government  is 
to  afford  that  protection.  In  Great  Britain  the  king  himself  is 
sued  in  the  respectful  form  of  a  petition,  and  he  never  fails  to 
comply  with  the  judgment  of  his  court 

In  the  third  volume  of  his  Commentaries,  page  23,  Blackstone 
states  two  cases  in  which  a  remedy  is  afforded  by  mere  operation 
of  law. 

"In  all  other  cases,"  he  says,  "it  is  a  general  and  indisputable 
rule,  that,  where  there  is  a  legal  right,  there  is  also  a  legal 
remedy  by  suit,  or  action  at  law,  whenever  that  right  is  invaded." 

And  aften;\'ards,  page  109  of  the  same  volume,  he  says,  "  I  am 
next  to  consider  such  injuries  as  are  w^izable  by  the  courts 
of  the  common  law.  And  herein  I  shall  for  the  present  only 
remark  that  all  possible  injuries  whatsoever,  that  did  not  fall 
within  the  exclusive  cpgnizance  of  either  the  ecclesiastical,  mili- 
tary, or  maritime  tribunals,  are,  for  that  very  reason,  within  the 
cognizance  of  the  common-law  courts  of  justice;  for  it  is  a  settled 
and  invariable  principle  in  the  laws  of  England  that  every  right 
when  withheld  must  have  a  remedy,  and  every  injury  its  proper 
redress." 

The  government  of  the  United  States  has  been  emphatically 
termed  a  government  of  laws,  and  not  of  men.  It  will  certainly 
cease  to  deserve  this  high  appellation,  if  the  laws  furnish  no 
remedy  for  the  violation  of  a  vested  legal  right 

If  this  obloqu.v  is  to  be  cast  on  the  jurisprudence  of  our  coun- 
try, it  must  arise  from  the  peculiar  character  of  the  case. 

It  behoves  us,  then,  to  inquire  whether  there  be  in  its  compo- 
sition any  ingredient  which  shall  exempt  it  from  legal  investiga- 
tion, or  exclude  the  injured  party  from  legal  redress.    In  pursu- 
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ing  this  inquiry,  the  first  question  which  presents  itself  is, 
^^  hether  this  can  be  arranged  with  that  class  of  cases  which 
come  under  the  description  of  damnum  absque  injuriaj  a  loss 
without  an  injury. 

This  description  of  cases  never  has  been  considered,  and  it  is 
believed  never  can  be  considered,  as  comprehending  offices  of 
trust,  of  honor,  or  of  profit.  The  office  of  justice  of  peace  in  the 
district  of  Columbia  is  such  an  office;  it  is,  therefore,  worthy  of 
the  attention  and  guardianship  of  the  laws.  It  has  receive^l 
that  attention  and  guardianship.  It  has  been  created  by  special 
act  of  congress,  and  has  been  secured,  so  far  as  the  laws  can  give 
security,  to  the  person  appointed  to  fill  it,  for  five  years.  It  is 
uot,  then,  on  account  of  the  worthlessness  of  the  thing  pursued 
that  the  injured  part}'  can  be  alleged  to  be  without  remedy. 

Is  it  in  the  nature  of  the  transaction  ?  Is  the  act  of  deliver- 
ing or  \\ithholding  a  commission  to  be  considered  as  a  mere 
}>olitical  act,  belonlging  to  the  executive  department  alone,  for 
tlie  performance  of  which  entire  confidence  is  placed  by  our 
constitution  in  the  supreme  executive;  and  for  any  misconduct 
respecting  which  the  injured  individual  has  no  remedy  ? 

That  there  may  be  such  cases  is  not  to  be  questioned;  but 
that  every  act  of  duty,  to  be  performed  in  any  of  the  great  de- 
partments of  government,  constitutes  such  a  case  is  not  to  be 
admitted. 

By  the  act  concerning  invalids,  passed  in  June,  1794,  (vol.  3, 
\\  112,)  the  secretary  at  war  is  ordered  to  place  on  the  pension- 
list  all  persons  whose  names  are  contained  in  a  report  previously 
ma(]e  by  him  to  congress.  If  he  should  refuse  to  do  so,  would  the 
wounded  veteran  be  without  remedy  ?  Is  it  to  be  contended, 
that,  where  the  law  in  precise  terms  directs  the  performance  of 
au  act  in  which  an  individual  is  interested,  the  law  is  incapable 
of  securing  obedience  to  its  mandate  ?  Is  it  on  account  of  the 
character  of  the  person  against  whom  the  complaint  is  made  ? 
Is  it  to  be  contended  that  the  heads  of  departments  are  not  amen- 
able to  the  laws  of  their  country  ? 

Whatever  the  practice  on  particular  occasions  may  be,  the 
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theoi^  uf  this  princiiile  will  certainly  never  be  naJiitrilied.  "So 
act  of  the  le^slature  confers  so  extraor<linirj  a  privilege,  nw 
can  it  derive  counlenance  from  the  iloctrines  of  tte  cmunon  law. 
After  stating  that  i)ersoual  injury  from  the  Ung  to  a  snl^Ject  is 
presumed  to  be  impossible.  Blackstoue  (vol.  8,  p.  2S5)  b^b,  "But 
iujuries  to  tlie  rights  of  properly-  cnn  scarcely  ^  etmunltted  hj 
the  crown  without  the  intervention  of  it.i  oflteen,  for  whom  Hie 
law,  in  matters  of  right,  entei-tains  no  respect  or  ddlcacy;  bat 
I  furnishes  various  methods  of  iletectin^  the  enon  and  miscon- 
I  duct  of  those  agents  by  nhotn  the  king  has-been  deceired  and 
iBdnoed  to  do  a  temporary  Injustice. " 

By  the  act,  passed  in  1796,  aTithoiteiiiK  tlte  sale  of  ibe  lands 
above  the  moatii  of  Kentocicy  riTer,  (toL  S,  p.  299,)  the  por- 
ehaaor,  on  pi^lncf  his  pnrcbase-money,  becomes  completely  en- 
Iftied  to  Uie  proper^  pnicbased;  and  on  prodtidng  to  the  secre- 
tary of  state  the  receipt  of  the  treaaorer,  upon  a  certificate  re- 
qoired  by  the  law,  the  president  of  tbe  United  States  is  aathor- 
iaed  to  grant  him  a  patoit  It  is  farther  enacted  that  all  patoita 
■ban  be  cooBtersigned  by  the  secretat?  of  state  and  recorded  in 
hlfl  otBee.  It  the  secretary  of  state  should  chooee  to  withhoM 
this  pateot,  or,  the  patent  being  lost^  shoold  refuse  a  copy  of  it, 
ean  it  be  imagined  that  the  law  famishes  to  the  Injored  person 
soremedyT 

It  is  not  bdiered  that  any  persm  whttterer  would  attanpt  to 
maintain  soch  a  prc^KMition. 

It  follows,  th^  that  the  question,  whetii«r  the  legalitiy  of  an 
act  of  the  head  of  a  department  be  examinable  In  a  court  of  jus- 
tice or  not,  must  always  depend  on  the  nature  of  that  act. 

If  some  acts  be  examinable,  and  others  not,  there  must  be  some 
rale  of  law  to  gaide  t^e  court  in  the  exercise  of  its  jurisdiction. 

In  some  instances  there  may  be  ilifBculty  in  applying  the  rule 
to  particular  cases;  but  there  cannot,  it  is  believed,  be  much 
difficulty  in  laying  down  the  rule. 

By  the  constitution  of  the  United  States  the  president  is  in- 
Tested  with  certain  important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is  accountable  only  to 
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his  country  in  Ms  political  character,  and  to  his  own  conscience. 
To  aid  Mm  in  the  performance  of  these  duties,  he  is  authorized 
to  appoint  certain  officers,  who  act  by  Ms  authority,  and  in  con- 
formity with  Ms  orders. 

iu  such  cases  their  acts  are  Ms  acts;  and  whatever  opinion 
may  be  entertained  of  the  manner  in  wMch  executive  discretion 
may  be  used,  still,  there  exists,  and  can  exist,  no  power  to  con- 
trol that  discretion.  The  subjects  are  political.  They  respect 
the  nation,  not  individual  rights;  and  being  intrusted  to  the  ex- 
ecutive, the  decision  of  the  executive  is  conclusive.  The  appli- 
cation of  this  remark  will  be  perceived  by  adverting  to  the  act 
of  congress  for  establisMng  the  department  of  foreign  affairs. 
This  officer,  as  Ms  duties  were  prescribed  by  that  act,  is  to  con- 
form precisely  to  the  will  of  the  president.  He  is  the  mere 
orjxan  by  whom  that  will  is  communicated.  The  acts  of  such 
an  officer,  as  an  officer,  can  never  be  examinable  by  the  courts. 

But  when  the  legislature  proceeds  to  impose  on  that  officer 
other  duties;  when  he  is  directed  pei-emptorily  to  perform  cer- 
tains acts;  when  the  rights  of  individuals  are  dependent  on  the 
I)erformance  of  those  acts;  he  is  so  far  the  officer  of  the  law; 
is  amenable  to  the  laws  for  his  conduct;  and  cannot  at  Ms  dis- 
cretion sport  away  the  vested  nights  of  others. 

The  conclusion  from  this  reasoning  is,  that,  where  the  heads  of 
•lepartments  are  the  political  or  confidential  agents  of  the  exec- 
utive, merely  to  execute  the  will  of  the  president,  or  rather  to 
act  in  cases  in  which  the  executive  possesses  a  constitutional  or 
legal  discretion,  nothing  can  be  more  perfectly  clear  than  that 
tlieir  acts  are  only  politically  examinable.  But  where  a  specific 
duty  is  assigned  by  law,  and  individual  rijghts  depend  upon  the 
performance  of  that  duty,  it  seems  equally  clear  that  the  indi- 
^  idual  who  considers  Mmself  injured  has  a  right  to  resort  to  the 
laws  of  Ms  countrv  for  a  remedv. 

If  this  be  the  rule,  let  us  inquire  how  it  applies  to  the  case 
under  the  consideration  of  the  court 

The  power  of  nominating  to  the  senate,  and  the  power  of 
appointing  the  person  nominated,  are  political  powers,  to  be 
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exercised  by  the  president  according  to  his  own  discretion. 
When  he  has  made  an  appointment  he  has  exercised  his  whole 
power,  and  his  discretion  has  been  completely  applied  to  the  case. 
If,  by  law,  the  officer  be  removable  at  the  will  of  the  president, 
then  a  new  appointment  may  be  immediately  made,  and  the 
rights  of  the  officer  are  terminated.  But  as  a  fact  which  has 
existed  cannot  be  made  never  to  have  existed,  the  appointment 
cannot  be  annihilated ;  and  consequently,  if  the  officer  is  by  law 
not  removable  at  the  will  of  the  president,  the  rights  he  has 
acquired  are  protected  by  the  law,  and  are  not  resumable  by  the 
jjresident  They  cannot  be  extinguished  by  executive  authority ; 
an<l  he  has  the  privilege  of  asserting  them,  in  like  manner  as  if 
they  had  been  denved  from  any  other  source. 

The  question,  whether  a  right  has  vested  or  not,  is,  in  its 
nature,  judicial,  and  must  be  tried  by  the  judicial  authority.  If, 
for  example,  Mr.  Marbury  had  taken  the  oaths  of  a  magistrate, 
an<l  proceeded  to  act  as  one,  in  consequence  of  which  a  suit 
had  been  instituted  against  him,  in  which  his  defence  had  de- 
pended on  his  being  a  magistrate,  the  vali<lity  of  his  appointment 
must  have  been  determined  by  judicial  authority. 

So,  if  he  conceives,  that,  by  virtue  of  his  appointment,  he  has 
a  legal  right  either  to  the  commission  which  has  been  made  out 
for  him,  or  to  a  copy  of  that  commission,  it  is  equally  a  question 
examinable  in  a  court,  and  the  decision  of  the  court  upon  it 
must  depend  on  the  opinion  entertained  of  his  appointment 

That  question  has  been  discussed,  and  the  opinion  is  that  the 
latest  point  of  time  which  can  be  taken  as  that  at  which  the 
appointment  was  complete,  and  evidenced,  was  when,  after  the 
signature  of  the  president,  the  seal  of  the  United  States  was 
affixed  to  the  conmiission. 

It  is,  then,  the  opinion  of  the  court, — 

1st  That,  by  signing  the  commission  of  Mr.  Marbury,  the 
president  of  the  United  States  appointed  him  a  justice  of  peace 
for  the  county  of  Washington,  in  the  district  of  Columbia;  and 
that  the  seal  of  the  United  Stat<^s.  affixed  thereto  bv  the  secretarv 
of  state,  is  conclusive  testimony  of  the  verity  of  the  signature, 
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and  of  the  completion  of  the  appointment;  and  that  the  appoint- 
ment conferre<l  on  him  a  legal  right  to  the  oflBce  for  the  space 
of  five  years. 

2(1.  That,  having  this  legal  title  to  the  office,  he  has  a  con- 
sequent right  to  the  commission;  a  refusal  to  deliver  which  is  a 
plain  violation  of  that  right  for  which  the  laws  of  his  country 
afford  him  a  remedy. 

It  remains  to  be  inquired  whether, — 

3(1.  He  is  entitled  to  the  reme<]y  for  which  he  applies.  This 
depends  on, — 

1st.    The  nature  of  the  T\Tit  applied  for;  and, — 

2(1.    The  power  of  this  court. 

1st.    The  nature  of  the  writ. 

lilackstone,  in  the  third  volume  of  his  Commentaries,  page  110, 
defines  a  mandamus  to  be  '^  a  command  issuing  in  the  king's 
name  from  the  court  of  king's  bench,  and  directed  to  any  person, 
C()ri)oration,  or  inferior  court  of  judicature  within  the  king's 
dominions,  requiring  them  to  do  some  particular  thing  therein 
specified  which  appertains  to  their  office  and  duty,  and  which 
the  court  of  king's  bench  has  previously  determined,  or  at  least 
supjjoses,  to  be  consonant  to  right  and  justice." 

Lord  Mansfield,  in  the  case  of  The  King  v.  Baker  et  al.,  (3  Bur- 
row's Reports,  126G)  states,  with  much  precision  and  explicit- 
ness,  the  cases  in  which  this  writ  may  be  used. 

''Whenever,"  says  that  very  able  judge,  "there  is  a  right  to 
execute  an  office,  perform  a  service,  or  exercise  a  franchise, 
(more  especially  if  it  be  in  a  matter  of  public  concern,  or  attended 
with  profit,)  and  a  person  is  kept  out  of  possession,  or  dispos- 
sessed of  such  right,  and  has  no  other  specific  legal  remedy,  this 
court  ought  to  assist  by  mandamus,  upon  reasons  of  justice,  as 
the  T\Tit  expresses,  an<i  upon  reasons  of  public  policy,  to  presen-e 
})eace,  order,  and  good  government."  In  the  same  case  he  says, 
"  This  vrnt  ought  to  be  used  upon  ail  occasions  where  the  law 
has  established  no  specific  remedy,  and  where  in  justice  and 
good  government  there  ought  to  be  one." 

In  a<ldition  to  the  authorities  now  particularly  cited,  many 
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others  were  relied  on  at  the  bar,  which  show  how  far  the  prac- 
tice has  conformed  to  the  general  doctrines  that  have  been  just] 
quote<l. 

This  writ,  if  awarded,  would  be  directed  to  an  officer  of  gov 
emment,  and  its  mandate  to  him  would  be,  to  use  the  words  of 
lUackstone,  "to  do  a  particular  thing  therein  specified  which 
appertains  to  his  office  and  duty,  and  which  the  court  has  pre- 
viously determined,  or  at  least  supposes,  to  be  consonant  to  right 
and  justice."  Or,  in  the  words  of  Lord  Mansfield,  the  applicant 
in  this  case  has  a  right  to  execute  an  office  of  public  concern, 
and  is  kept  out  of  possession  of  that  right. 

These  circumstances  certainly  concur  in  this  case. 

Still,  to  render  the  mandamus  a  proper  remedy,  the  officer 
to  whom  it  is  to  be  directed  must  be  one  to  whom  on  legal 
principles  such  WTit  may  be  directed;  an<l  the  person  applying 
for  it  must  be  without  any  other  specific  anfl  legal  remedy. 

1st.  With  respect  to  the  officer  to  whom  it  would  be  directed. 
The  intimate  political  relation  subsisting  between  the  presi<lent 
of  the  United  States  and  the  heads  of  departments  necessarily 
renders  any  legal  investigation  of  the  acts  of  one  of  those  high 
officers  peculiarly  irksome,  as  well  as  delicate;  and  excites  some 
hesitation  with  respect  to  the  propriety  of  enterin|g  into  such 
investigation.  Impressions  are  often  received  without  much 
reflection  or  examination,  and  it  is  not  wonderful  that  in  such  a 
case  as  this  the  assertion  by  an  in<lividual  of  his  legal  claims 
in  a  court  of  justice,  to  which  claims  it  is  the  duty  of  that  court 
to  attend,  should  at  fii'st  view  be  considered  by  some  as  an  at- 
tempt to  intrude  into  the  cabinet,  and  to  intermed<lle  with  the 
prerogatives  of  the  executive. 

It  is  scarcely  necessary  for  the  court  t^)  disclaim  all  preten- 
sions to  such  a  jurisdiction.  An  extravagance  so  absurd  and 
excessive  could  not  have  been  entei'tained  for  a  moment.  The 
province  of  the  court  is  solely  to  decide  on  the  rights  of  indivi- 
duals, not  to  inquire  how  the  executive,  or  executive  officers, 
perform  duties  in  which  tliey  have  a  discretion.  Questions  in 
their  nature  political,  or  which  are  by  the  constitution  and  laws 
submitted  to  the  executive,  can  never  be  made  in  this  court. 
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But  if  this  be  not  such  a  question;  if,  so  far  from  being  an 
intrusion  into  the  secrets  of  the  cabinet,  it  respects  a  paper 
which  according  to  law  is  upon  record,  and  to  a  copy  of  which 
the  law  gives  a  right  on  the  payment  of  ten  cents;  if  it  be  no 
intermeddling  with  a  subject  over  which  the  executive  can  be 
considered  as  having  exercise<i  any  control ;  what  is  there  in  the 
exalted  station  of  the  officer  which  shall  bar  a  citizen  from 
asserting  in  a  court  of  justice  his  legal  rights,  or  shall  forbid  a 
court  to  listen  to  the  claim,  or  to  issue  a  mandamus  directing 
the  performance  of  a  duty  not  tlepending  on  executive  discre- 
tion, but  on  particular  acts  of  congress  and  the  general  princi- 
ples of  law  ? 

If  oue  of  the  heads  of  departments  commits  any  illegal  act, 
under  color  of  his  office,  by  which  an  individual  sustains  an  in- 
jury, it  cannot  be  pretended  that  his  office  alone  exempts  him 
from  being  sued  in  the  ordinary  mode  of  proceeding,  and  being 
compelled  to  obey  the  judgment  of  the  law.  How,  then,  can 
his  office  exempt  him  from  this  particular  mode  of  deciding  on 
the  legality  of  his  conduct,  if  the  case  be  such  a  case  as  would, 
were  any  other  individual  the  party  complained  of,  authorize  the 
process  ? 

It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed, 
but  the  nature  of  the  thing  to  be  done,  that  the  propriety  or 
impropriety  of  issuing  a  mandamus  is  to  be  determined.  Where 
the  head  of  a  department  acts  in  a  case  in  which  executive  dis- 
cretion is  to  be  exercised,  in  which  he  is  the  mere  organ  of 
executive  will;  it  is  again  repeated,  that  any  application  to  a 
court,  to  control,  in  any  respect,  his  conduct,  would  be  rejected 
T\ithout  hesitation. 

But  where  he  is  directed  by  law  to  do  a  certain  act  affecting 
the  absolute  rights  of  individuals,  in  the  performance  of  which 
he  is  not  place<l  under  the  particular  direction  of  the  president, 
and  the  performance  of  which  the  president  cannot  lawfully 
forbid,  and  therefore  is  never  presumed  to  have  forbidden;  as, 
for  example,  to  record  a  commission,  or  a  patent  for  land,  which 
has  received  all  the  legal  solemnities;  or  to  give  a  copy  of  such 
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record;  in  such  cases,  it  is  not  perceived  on  what  ground  the 
ccnrts  of  the  country  are  further  excused  from  the  duty  of  giv- 
ing judgment  that  right  be  done  to  an  injured  individual,  than  if 
the  same  services  were  to  be  perforine<l  by  a  person  not  the  head 
6t  a  department. 

This  opinion  seems  not  now  for  the  first  time  to  be  taken  up  in 
this  countrv. 

It  must  be  well  recollected  that  in  1792  an  act  passed  direct- 
ing the  secretary  at  war  to  place  on  the  pension-list  such  disa- 
bled officers  and  soldiers  as  should  be  reported  to  him  by  the 
circuit  courts,  which  act,  so  far  as  the  duty  was  impose<i  on  the 
courts,  was  deemed  unconstitutional  ;  but  some  of  the  judges, 
thinking  that  the  law  might  be  executed  by  them  in  the  charac- 
ter of  commissioners,  proceeded  to  act  and  to  report  in  that 
character. 

This  law  being  deeme<l  unconstitutional  at  the  circuits  was 
repealed,  and  a  different  system  was  established  ;  but  the  ques- 
tion whether  those  persons  who  ha<l  been  reporte<l  by  the  judges* 
as  commissioners,  were  entitled,  in  consequence  of  that  report, 
to  be  placed  on  the  pension-list,  was  a  legal  question  properly 
determinable  in  the  courts,  although  the  act  of  placing  such 
persons  on  the  list  was  to  be  performed  by  the  head  of  a 
department 

That  this  question  might  be  properly  settled,  congi-ess  passed 
an  act,  in  February,  1793,  making  it  the  duty  of  the  secretary  of 
war,  in  conjunction  with  the  attorney-general,  to  take  such  meas- 
ures as  might  be  necessary  to  obtain  an  adjudication  of  the 
supreme  court  of  the  United  States  on  the  validity  of  any  such 
rights  claimed  under  the  act  aforesaid. 

After  the  passage  of  this  act  a  mandamus  was  moved  for,  to 
be  directed  to  the  secretary  at  war.  commanding:  him  to  place  on 
the  pension-list  a  person  stating  himself  to  be  on  the  report  of 
the  judges. 

There  is,  therefore,  mncli  reason  to  believe  that  this  mode  of 
trying  the  legal  right  of  the  complainant  was  deemed  by  the 
head  of  a  department,  and  by  the  highest  law-officer  of  the 
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United  States,  the  most  proper  which  could  be  selected  for  the 

purpose. 

AMien  the  subject  was  brought  before  the  court,  the  decision 
^^  as  uot  that  a  mandamus  would  not  lie  to  the  hea<l  of  a  depart- 
ineut  directing  him  to  perform  an  act  enjoine<l  by  law,  in  the 
1  performance  of  which  an  individual  ha<l  a  vested  interest ;  but 
that  a  mandamus  ought  not  to  issue  in  that  case  ;  the  decision 
necessarily  te  be  made  if  the  i-eport  of  the  commissioners  did 
not  confer  on  the  applicant  a  legal  right 

The  judgment  in  that  case  is  understood  to  have  decided 
the  merits  of  all  claims  of  that  description  ;  and  the  persons  on 
the  report  of  the  commissioners  found  it  necessary  to  pursue 
the  mode  pi'escribed  by  the  law  subsequent  to  that  which  ha<l 
l)€^en  deemed  unconstituti(mal,  in  order  to  place  themselves  on 
the  pension-list. 

The  doctrine,  therefore,  now  advance<l  is  by  no  means  a  novel 
one. 

It  is  true  that  the  mandamus  now  moved  for  is  not  for  the 
performance  of  an  act  expressly  enjoined  by  statute. 

It  is  to  deliver  a  commission  ;  on  which  subject  the  acts  of 
congress  are  silent.  This  difference  is  not  considere<l  as  affect- 
ing the  case.  It  has  already  been  stated  that  the  applicant  has 
to  that  commission  a  vested  legal  right,  of  which  the  executive 
cannot  deprive  him.  He  has  been  appointed  to  an  ofSce  from 
which  he  is  not  removable  at  the  will  of  the  executive  ;  and 
being  so  appointed,  he  has  a  right  to  the  commission  which  the 
secretary  has  received  from  the  president  for  his  use.  The  act 
of  congi'ess  does  not  indeed  order  the  secretary  of  state  to  send 
it  to  him,  but  it  is  placed  in  his  hands  for  the  person  entitled  to 
it.  an<l  cannot  be  more  lawfully  withhehl  bv  him  than  bv  anv 
other  person. 

It  was  at  first  doubted  whether  the  action  of  detinue  was  not 
a  specific  legal  I'emedy  for  the  commission  which  has  been  with- 
hehl  from  Mr.  Marbury  ;  in  which  case  a  mandamus  would  be 
improper.  But  this  doubt  has  fielded  to  the  consideration  that 
the  judgment  in  detinue  is  for  the  thing  itself,  or  its*  value.    The 
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nine  of  a  pnUic  office  not  to  be  wM  la  IncRpaltle  of  bdng 
MoertBlned ;  and  1^  qiptfeant  has  a  right  to  tlie  office  itaelf,  or 
to  nottdng.  He  vOl  obtain  &e  office  b7  obtaining  tbe  oommig- 
sion,  or  a  copy  of  ft  tram  the  KCtmL  • 

This,  Uieif  is  a  plain  case  for  a  mandamtus,  dtiier  to  dellTer 
the  ooBmdssion,  or  a  copy  of  it  fhnn  the  record ;  and  it  only 
remslns  to  be  inqnjred,— 

WltethCT  it  can  issne  frnn  this  conrt 

nie  act  to  establish  the  Jndidal  conrts  of  the  United  States 
anthcvbes  the  snprane  conrt  "to  issoe  mits  of  mandamos,  in 
oases  warranted  1^  the  principles  and  nsages  of  law,  to  any 
eotiFtB  i^pointed,  or  persons  holding  office,  nnder  the  aothorilty 
of  tiielTnited  States." 

The  seaetB37  of  state,  b^ng  a  person  holding  an  office  nnder 
the  avthotity  of  the  TTnlted  States,  Is  precisely  within  the  letter 
of  the  description  ;  and  If  this  conrt  is  not  anthorized  to  issne 
a  writ  of  mandamus  to  snch  aa  officer,  it  mnst  be  because  the 
law  is  nnconstitntional,  and  therefore  abeolntely  incapable  of 
emferring  the  authority  and  assigning  the  dntles  which  Its 
wordri  purport  to  conf^  and  assign. 

The  constltntion  vests  the  whole  Jadicdal  power  of  the  TTnlted 
States  in  one  supreme  courts  and  snch  inferior  conrts  as  congress 
shall  from  time  to  time  ordain  and  establiah.  This  power  is 
expressly  extended  to  all  eases  arising  nnder  the  laws  of  the 
United  States  ;  end,  consequently,  In  some  form,  may  be  eiep- 
dsed  orer  Ihe  present  case  ;  becanse  the  right  claimed  Is  given 
by  a  law  of  the  TJnited  States. 

In  the  distribotion  of  this  power  it  is  declared  tliat  "  the  su- 
preme conrt  shall  have  original  jurisdiction  in  all  cases  affecting 
ambassadors,  other  public  ministers  anil  consuls,  ami  those  in 
which  a  state  shall  be  a  party-  In  all  other  cases  the  supreme 
court  shall  have  appellate  jurisdiction." 

It  has  been  insisted  at  the  bar,  that,  as  the  original  grant  of 
jurisdiction  to  the  supreme  and  Inferior  courts  is  general,  an<l 
the  clause  assigning  original  jurisdiction  to  the  supreme  court 
contains  no  negative  or  restrictive  words,  the  power  remains  to 
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the  legislature  to  assign  original  jurisdiction  to  that  court  in 
other  ciises  than  those  specified  in  the  article  which  has  been 
recited  ;  provided  those  cases  belong  to  the  judicial  power  of 
the  Uiiite<l  States. 

If  it  ha<l  been  intended  to  leave  it  in  the  discretion  of  the 
legislature  to  apportion  the  judicial  power  between  the  supreme 
ami  infen(»r  i'ourts  acconling  to  the  will  of  that  body,  it  would 
certainly  have  been  useless  to  have  proceeded  further  than  to 
lia\  e  defined  the  judicial  power,  and  the  tribunals  in  which  it 
should  be  vested.  The  subsequent  part  of  the  secti<Hi  is  mere 
suiplusage,  is  entirely  without  meaning,  if  such  is  to  be  the  con- 
struction. If  congress  remains  at  liberty  to  give  this  court 
api>ellate  jurisdiction,  where  the  constitution  has  declared  their 
jurisdiction  shall  be  original ;  and  original  jurisdiction,  where 
the  constitution  has  declared  it  shall  be  apx>ellate  ;  the  distribu- 
tion of  jurisdiction  made  in  the  constitution  is  form  Tvithout 
substance 

Aflirmative  words  are  often,  in  their  operation,  negative  of 
other  objects  than  those  affirmed  ;  and  in  this  case  a  n^ative 
or  exclusive  sense  must  be  given  to  them,  or  they  have  no  oper- 
ation at  all. 

It  cannot  be  presumed  that  any  clause  in  the  constitution  is 
intended  to  be  without  effect ;  and  therefore  such  a  construc- 
tion is  inadmissible,  unless  the  words  require  it 

If  the  solicitude  of  the  convention  respecting  our  peace 
with  foreign  powers  induced  a  provision  that  the  supreme  court 
should  take  original  jurisdiction  in  cases  which  might  be  sup- 
posed to  affect  them  ;  yet  the  clause  would  have  proceede<l  no 
further  than  to  provide  for  such  cases,  if  no  further  restriction 
on  the  powers  of  congress  had  been  intended.  That  they 
should  have  appellate  jurisdiction  in  all  other  cases,  with  such 
exceptions  as  congress  might  make,  is  no  restriction  ;  unless  the 
words  be  deemed  exclusive  of  original  jurisdiction. 

When  an  instrument  organizing  fundamentally  a  ju<licial  sys- 
tem divides  it  into  one  supreme  and  so  many  inferior  courts  as 
the  legislature  may  ordain  and  establish  ;  then  enumerates  its 
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powers,  and  proceeds  so  far  to  distribute  them  as  to  define  the 
jurisdiction  of  the  supreme  court,  by  declaring  the  cases  in 
wtich  it  shall  take  original  jurisdiction,  and  that  in  others  it 
shall  take  appellate  jurisdiction  ;  the  plain  import  of  the  words 
seems  to  be,  that  in  one  class  of  cases  its  jurisdiction  is  original, 
and  not  appellate  ;  in  the  other  it  is  appellate,  and  not  original. 
If  any  other  construction  would  render  the  clause  inoperative, 
that  is  an  additional  reason  for  rejecting  such  other  construc- 
tion, and  for  adhering  to  their  obvious  meaning. 

To  enable  this  court,  then,  to  issue  a  mandamus,  it  must  be 
shown  to  be  an  exercise  of  appellate  jurisdiction,  or  to  be  neces- 
sary to  enable  them  to  exercise  appellate  jurisdiction. 

It  has  been  stated  at  the  bar  that  the  appellate  jurisdiction 
may  be  exercised  in  a  variety  of  forms,  and  that,  if  it  be  the  will 
of  the  legislature  that  a  man<lamus  should  be  used  for  that  pur- 
pose, that  will  must  be  obeyed.  This  is  true,  yet  the  jurisdiction 
must  be  ai^pellate,  not  original. 

It  is  the  essential  criterion  of  appellate  jurisdiction,  that  it 
revises  and  connects  the  proceedings  in  a  cau8e  already  instituted 
an<l  does  not  create  that  cause.  Although,  therefore,  a  manda- 
mus may  be  directed  to  courts,  yet  to  issue  such  a  writ  to  an 
oftlcer  for  the  delivery  of  a  paper  is,  in  effect,  the  same  as  to 
sustain  an  original  action  for  that  paper,  and  therefore  seems 
not  to  belong  to  appellate,  but  to  original  jurisdiction.  Neither 
is  it  necessary  in  such  a  case  as  this  to  enable  the  court  to  exer- 
cise its  appellate  jurisdiction. 

The  authority,  therefore,  given  to  the  supreme  court,  by  the 
act  establishing  the  judicial  courts  of  the  United  States,  to  issue 
writs  of  manTIamus  to  public  officers,  appears  not  to  be  war- 
ranted by  the  constitution  ;  and  it  becomes  necessary  to  inquire 
whether  a  jurisdiction  so  conferred  can  be  exercised. 

The  question,  whether  an  act  repugnant  to  the  constitution 
can  become  the  law  of  the  land,  is  a  question  deeply  interesting 
to  the  United  States  ;  but  happily,  not  of  an  intricacy  propor- 
tioned to  its  interest  It  seems  only  necessary  to  recognize 
certain  principles,  supposed  to  have  been  long  and  well  estab- 
lished, to  decide  it. 
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That  the  people  have  an  original  right  to  establish,  for  their 
future  government,  such  principles  as  in  their  opinion  shall  most 
conduce  to  their  own  happiness,  is  the  basis  on  which  the  whole 
American  fabric  has  been  erected.  The  exercise  of  this  original 
right  is  a  very  great  exertion  ;  nor  can  it,  nor  ought  it,  to  be 
frequently  repeated.  The  principles,  therefore,  so  established 
are  deeuied  fundamental.  And  as  the  authority  from  which 
they  proceed  is  supreme,  and  can  seldom  act,  they  are  designed 
to  be  permanent. 

This  original  and  supreme  will  organizes  the  government, 
an<l  assigns  to  different  departments  their  respective  powers.  It 
may  either  stop  here,  or  establish  certain  limits  not  to  be  tran- 
scended by  those  departments. 

The  government  of  the  United  States  is  of  the  latter  descrip- 
tion. The  powers  of  the  legislature  are  defined  and  limited  ; 
and  that  those  limits  may  not  be  mistaken  or  forgotten,  the  con- 
stitution is  written.  To  what  purpose  are  powers  limite<i,  and 
to  w  hat  purpose  is  that  limitation  committed  to  writing,  if  these 
limits  may,  at  any  time,  be  passed  by  those  intended  to  be  re- 
strained ?  The  distinction  between  a  government  with  limited 
and  unlimited  powers  is  abolished,  if  those  limits  do  not  confine 
the  persons  on  whom  they  are  impose<l,  and  if  acts  prohibited 
and  acts  allowed  are  of  equal  obligation.  It  is  a  proposition 
too  plain  to  be  contested,  that  the  constitution  controls  any 
legislative  act  repugnant  to  it ;  or  that  the  legislature  may  alter 
the  constitution  by  an  ordinary  act 

Between  these  alternatives  there  is  no  middle  ground.  The 
constitution  is  either  a  superior,  paramount  law,  unchangeable 
by  ordinary  means  ;  or  it  is  on  a  level  -^ith  ordinary  legislative 
acts,  and,  like  other  acts,  is  alterable  when  the  legislature  shall 
please  to  alter  it. 

If  the  former  part  of  the  alternative  be  true,  then  a  legislative 

act  contrary  to  the  constitution  is  not  law  ;  if  the  latter  part  be 

true,  then  T\Titten  constitutions  are  absurd  attempts  on  the  part 

of  the  people  to  limit  a  power  in  its  own  nature  illimitable. 

Certainly  all  those  who  have  framed  written  constitutions  con- 
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template  them  as  forming  the  fundamental  ani]  paniDoimt 
of  the  nation,  ami  consequently  the  theory  of  sverj  meh 
eniDient  must  be,  that  an  act  of  the  legislature  lepognail 
the  constitution  is  void. 

This  theory  is  essentially  attodied  to  a  writt«i  eODititnl 
anil  is  consequently  to  be  conslderwl  by  this  oaari  as  on 
the  fundamental  principles  of  onr  society.  It  is  not^  therd 
to  be  lost  sight  of  in  the  further  consideration  of  tiiis  mbjei 

If  an  act  of  the  legislature  repugnant  to  the  onutitDtlo 
Tc4d«  doM  a,  notwtthrtanding  Its  InTslidity,  Und  tfie  coi 
and  obUgB  than  io  give  it  edfectr  Or,  in  other  words,  tlums 
In  not  law,  does  It  oonstitote  a  mle  as  operative  as  If  It 
«  law  T  ThiM  would  Iw  to  orerthnm  In  tect  wliat  was  es 
Udied  in  tiieinr  ;  aodwoaldseBn,atflrBtTiew,anabsiirdit7 
pfws  to  be  inristed  cm.    It  ahall,  however,  reoelTB  a  more  at 


It  is  Muphaticallj  the  province  and  di%  of  the  Judicial 
partment  to  say  what  the  law  is.  nioae  who  ai^lf  the  ml 
partiCQlar  cases  mtist  of  necessitr  expound  and  interia«t  1 
nUe.  It  two  laws  omflict  with  each  other,  tibe  courts  n 
dedde  on  tbe  operation  of  each. 

Bo,  If  B  l»w  he  in  oppodtton  to  tfae  ocmstiiDiion ;  if  boUi 
law  and  tbe  constitaticm  app^  to  a  particular  case,  so  HaA 
court  must  either  decide  that  case  conlonnably  to  the  law,  dl 
pvding  the  constitation ;  or  comf ormablj  to  the  constitation, 
neta^bais  the  law,  the  conrt  nuist  determine  which  of  tl 
cmflicUng  rules  gorems  the  case.  This  Is  of  the  xerj  essenc 
judicial  duty. 

If,  then,  the  courts  are  to  regard  Uie  constitutioD,  and 
constitntaon  is  superior  to  any  ordinary  act  of  the  legislature, 
constitutioii,  and  not  such  ordinary  act,  must  govern  the  < 
to  which  they  both  apply. 

Those,  then,  who  controvert  the  principle  that  the  constitu' 
is  to  t>e  coosidered  in  court  as  a  paramount  la'n*,  are  reduces 
the  necessity  of  maintaining  that  courts  must  close  their  eyes 
the  constitution,  and  see  only  the  law. 
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This  doctrine  would  subyert  the  very  foundatioii  of  ail  written 
constitutions.  It  would  declare  that  an  act,  which  according  to 
the  principles  and  theory  of  our  governmait  is  entirely  void,  is 
yet  in  practice  completely  obligatory.  It  would  declare,  that, 
if  the  legislature  shall  do  what  is  expressly  forbidden,  such  act, 
notwithstanding  the  express  prohibition,  is  in  reality  effectual. 
It  would  be  giving  to  the  legislature  a  practical  and  real  omnipo- 
tence, with  the  same  breath  which  professes  to  restrict  their 
powers  T\'ithin  narrow  limits.  It  is  prescribing  limits,  and  de- 
claring that  those  limits  may  be  parsed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the 
greatest  improvement  on  political  institutions,  a  written  constitu- 
tion, would  of  itself  be  sufficient,  in  America,  where  written 
constitutions  have  been  viewed  with  so  much  reverence,  for  re- 
jecting the  construction.  But  the  peculiar  expressions  of  the 
constitution  of  the  United  States  furnish  additional  arguments 
in  favor  of  its  rejection. 

The  judicial  power  of  the  United  States  is  extended  to  all 
cases  arising  under  the  constitution. 

Could  it  be  the  intention  of  those  who  gave  this  power  to  say 
that  in  using  it  the  constitution  should  not  be  looked  into  ? 
That  a  case  arising  under  the  constitution  should  be  decided 
without  examining  the  instrument  under  which  it  arises  ? 

This  is  too  extravagant  to  be  maintained. 

In  some  cases,  then,  the  constitution  must  be  looked  into  by 
the  judges.  And  if  they  can  open  it  at  all,  what  part  of  it  are 
they  forbidden  to  read  or  to  obey  ? 

There  are  many  other  parts  of  the  constitution  which  serve  to 
illustrate  this  subject 

It  is  declared  that  "no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  state."  Suppose  a  duty  on  the  export  of 
cotton,  of  tobacco,  or  of  flour,  and  a  suit  instituted  to  recover 
it  Ought  judgment  to  be  rendered  in  such  a  case  ?  ought  the 
judges  to  close  their  eyes  on  the  constitution,  and  only  see  the 

law? 
The  constitution  declares  "that  no  bill  of  attainder  or  ex  post 

facto  law  shall  be  passed." 
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.  K,  however,  such  a  biU  should  be  passed,  and  a  person  should 
be  prosecuted  under  it,  must  the  court  condemn  to  death  those 
victims  whom  the  constitution  endeavors  to  preserve  ? 

"No  person,"  says  the  constitution,  "shall  be  convicted  of 
treason,  unless  on  the  testimony  of  two  witnesses  to  the  same 
overt  act,  or  on  confession  in  open  court.  " 

Here  the  language  of  the  constitution  is  a<idressed  especially 
to  the  courts.  It  prescribes  directly  for  them  a  rule  of  evidence 
not  to  be  departed  from.  If  the  legislature  should  change  that 
rule,  and  declare  one  witness,  or  a  confession  out  of  court,  suffi- 
cient for  conviction,  must  the  constitutional  principle  yield  to 
the  legislative  act? 

From  these  and  many  other  selections  which  might  be  made, 
it  is  apparent  that  the  framers  of  the  constitution  contemplated 
that  instrument  as  a  rule  for  the  government  of  courts,  as  well 
as  of  the  legislature. 

Why  otherwise  does  it  direct  the  judges  to  take  an  oath  to 
support  it  ?  This  oath  certainly  applies  in  an  especial  manner 
to  their  conduct  in  their  official  character.  How  immoral  to 
impose  it  on  them,  if  they  were  to  be  used  as  the  instruments, 
and  the  knowing  instruments,  for  violating  what  they  swear  to 
support  I 

The  oath  of  office,  too,  imposed  by  the  legislature,  is  com- 
pletely demonstrative  of  the  legislative  opinion  on  this  subject. 
It  is  in  these  words  :  "I  do  solemnly  swear  that  I  will  adminis- 
ter justice  without  respect  to  persons,  and  do  equal  right  to  the 
poor  and  to  the  rich  ;  and  that  I  will  faithfully  and  impartially 
discharge  all  the  duties  incumbent  on  me  as  ,  according 

to  the  best  of  my  abilities  and  understanding,  agreeably  to  the 
constitution  and  laws  of  the  United  States." 

Why  does  a  judge  swear  to  discharge  his  duties  agreeably  to 
the  constitution  of  the  United  States,  if  that  constitution  forms 
no  rule  for  his  government  ?  if  it  is  closed  upon  him,  and  can- 
not be  inspected  by  him  ? 

If  such  be  the  real  state  of  things,  this  is  worse  than  solemn 
mockery.  To  prescribe,  or  to  take  this  oath,  becomes  equally  a 
crime. 
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It  is  also  not  entirely  unworthy  of  obserration,  that,  in  declar- 
ing what  shall  be  the  supreme  law  of  the  land,  the  constitution 
itself  is  first  mentioned  ;  and  not  the  laws  of  the  United  States 
generally,  but  those  only  which  shall  be  made  in  pursuance  of 
the  constitution^  haye  that  rank. 

Thus  the  particular  phraseology  of  the  constitution  of  the 
United  States  confirms  and  strengthens  the  principle,  supposed 
to  be  essential  to  all  written  constitutions,  tliat  a  law  repugnant 
to  the  constitution  is  void;  and  that  courts,  as  well  as  other 
departments,  are  bound  by  that  instrument. 

The  rule  must  be  discharged. 
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THE  UNITED  STATES  v.  FISHER  AND  OTHERS, 

Assignees  of  Blighty  a  Bankrupt 

February  Term,  1805. 

[2  Cranch^s  Reports,  358-405.] 

This  case  involved  two  questions,  one  of  which  was  constitu- 
tional ;  we  give  only  so  much  of  the  opinion  of  the  court  as  re- 
lates to  this. 

The  question  was  as  to  the  constitutionality  of  a  law  which 
gave  the  United  States  a  preference  over  the  other  creditors  of 
a  bankrupt    Upon  this  the  chief  justice  said, — 

To  the  general  observations  ma<ie  on  this  subject,  it  -mW  only 
be  observed,  that  as  the  court  can  never  be  unmindful  of  the 
solemn  duty  imposed  on  the  judicial  department  when  a  claim 
is  supported  by  an  act  which  conflicts  with  the  constitution,  so 
the  court  can  never  be  immindf  ul  of  its  duty  to  obey  laws  which 
are  authorized  by  that  instrument. 

In  the  case  at  bar  the  preference  claimed  by  the  United 
States  is  not  prohibited  ;  but  it  has  been  truly  said,  that,  under 
a  constitution  conferring  specific  powers,  the  power  contended 
for  must  be  granted,  or  it  cannot  be  exercised. 

It  is  claimed  under  the  authority  to  make  all  laws  which  shall 
be  necessary  and  proper  to  carry  into  execution  the  i)owers 
vested  by  the  constitution  in  the  government  of  the  Unite<l 
States,  or  in  any  department  or  officer  thereof. 

In  construing  this  clause  it  would  be  incorrect,  and  would 
produce  endless  difficulties,  if  the  opinion  shoul<l  be  maintained 
that  no  law  was  authorized  which  was  not  indispensably  neces- 
sary to  give  effect  to  a  specified  power. 

WTiere  various  systems  might  be  adopted  for  that  purpose,  it 
might  be  said  with  respect  to  each  that  it  was  not  necessar>', 
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because  the  end  might  be  obtained  by  other  means.  (Congress 
must  possess  the  choice  of  means,  and  must  be  empowered  to 
use  any  means  which  are  in  fact  conducive  to  the  exercise  of  a 
power  granted  by  the  constitution. 

The  government  is  to  pay  the  debt  of  the  union,  and  must  be 
authorized  to  use  the  means  which  appear  to  itself  most  eligible 
to  effect  that  object.  It  has,  consequently,  a  right  to  make  re- 
mittances by  bills  or  otherwise,  and  to  take  those  precautions 
which  will  render  the  transaction  safe. 

This  claim  of  priority  on  the  part  of  the  Unite<l  States  will, 
it  has  been  said,  interfere  with,  the  right  of  the  state  sovereign- 
ties respecting  the  dignity  of  debts,  and  will  defeat  the  measures 
they  have  a  right  to  adopt  to  secure  themselves  against  delin- 
quencies on  the  part  of  their  own  revalue  officers. 

But  this  is  an  objection  to  the  constitution  itself.  The  mis- 
chief suggested,  so  far  as  it  can  really  happen,  is  the  necessary 
consequence  of  the  supremacy  of  the  laws  of  the  United  States 
on  all  subjects  to  which  the  legislative  power  of  congress  extends. 
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HEPBURN  Ax\D  DUNDAS  v,  ELLZEY. 
February  Term,  1805. 

[2  Cranch's  Reports,  445-453.] 

Hepburn  and  Dundas,  who  were  citizens  of  the  district  of 
Columbia,  sued  Ellzey,  who  was  a  citizen  of  Virginia,  in  the 
United  States'  circuit  court  holden  in  the  district  of  Virginia, 
and  this  question  arose  : — 

"Are  citizens  of  the  district  of  Columbia  citizens  of  a  state 
within  the  meaning  of  the  second  section  of  the  third  article  of 
the  constitution  of  the  United  States  ?  " 

The  judges  of  the  circuit  court  being  opposed  in  opinion  upon 
this  question,  it  was  brought  before  the  supreme  court ;  the 
opinion  of  which  was  given  by  the  chief  justice,  as  follows  : — 

The  question  in  this  case  is,  whether  the  plaintiffs,  as  residents 
of  the  district  of  Columbia,  can  maintain  an  action  in  the  circuit 
court  of  the  United  States  for  the  district  of  Virginia. 

This  depends  on  the  act  of  congress  describing  the  jurisdic- 
tion of  that  court.  That  act  gives  jurisdiction  to  the  circmt 
courts  in  cases  between  a  citizen  of  the  state  in  which  the  suit 
is  brought  and  a  citizen  of  another  state.  To  support  the  juris- 
diction in  this  case,  therefore,  it  must  appear  that  Columbia  is  a 
state. 

On  the  part  of  the  plaintiffs  it  has  been  urged  that  Columbia 
is  a  distinct  political  society,  and  is  therefore  "a  state,"  accor<l- 
ing  to  the  definitions  of  wTiters  on  general  law. 

This  is  true.  But  as  the  act  of  congress  obviously  uses  the 
word  "state  "  in  reference  to  that  term  as  used  in  the  constitu- 
tion, it  becomes  necessary  to  inquire  whether  Columbia  is  a 
state  in  the  sense  of  that  instrument.  The  result  of  that  exami- 
nation is  a  conviction  that  the  members  of  the  American  con- 
federacy only  are  the  states  contemplated  in  the  constitution. 
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The  house  of  representatives  is  to  be  composed  of  members 
chosen  by  the  i)eople  of  the  several  states  ;  and  each  state  shall 
have  at  least  one  representative. 

The  senate  of  the  Unite<l  States  shall  be  composed  of  two 
senators  from  each  state. 

Each  state  shall  appoint  for  the  election  of  the  executive  a 
number  of  electors  equal  to  its  whole  number  of  senators  and 
representatives. 

These  clauses  show  that  the  word  "state  "  is  used  in  the  con- 
stitution as  designating  a  member  of  the  union,  and  excludes 
from  the  term  the  signification  attached  to  it  by  writers  on  the 
law  of  nations.  When  the  same  term,  which  has  been  used 
j)lainly  in  this  limited  sense,  in  the  articles  respecting  the  leg- 
islative and  executive  departments,  is  also  employed  in  that 
which  respects  the  judicial  department,  it  must  be  understoo<i 
as  retaining  the  sense  originally  given  to  it. 

Other  passages  from  the  constitution  have  been  cite<i  by  the 
plaintiffs  to  show  that  the  term  "state  "  is  sometimes  used  in 
its  more  enlarged  sense.  But  on  examimng  the  passages  quote<i, 
they  <lo  not  prove  what  was  to  be  shown  by  them. 

It  is  true,  that,  as  citizens  of  the  TJnite<i  States,  and  of  that 
particular  district  which  is  subject  to  the  jurisdiction  of  con- 
gress, it  is  extraordinary  that  the  courts  of  the  United  States, 
which  are  open  to  aliens,  and  to  the  citizens  of  every  state  in  the 
union,  should  be  closed  upon  them.  But  this  is  a  subject  for 
legislative,  not  for  judicial  consideration. 

The  opinion  to  be  certified  to  the  circuit  court  is,  that  that 
court  has  no  jurisdiction  in  the  ca«e. 
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Ex  parte*  BOLLMAN  AND  SWARTWOUT. 
February  Term,  1807. 

[4  Cranch's  Reports,  75-137.] 

The  circuit  court  for  the  district  of  Columbia  having  commit- 
ted to  prison  Erick  Bollman  and  Samuel  Swartwout  on  a  charge 
of  treason  against  the  United  States  ;  C.  Lee  moved  the  supreme 
court  for  a  writ  of  habeas  corpus,t  directed  to  the  marshal  of 
the  district  of  Columbia,  ordering  him  to  bring  said  Bollman  and 
Swartwout  before  the  supreme  court,  that  the  cause  of  their  com- 
mitment might  be  inquired  into.  The  first  question  was  whether 
the  supreme  court  was  empowered  to  grant  a  writ  of  habeas 
corpus  in  such  a  case  ;  upon  this  the  chief  justice  delivered  the 
opinion  of  the  court  as  follows  : — 

As  preliminary  to  any  investigation  of  the  merits  of  this  mo- 
tion, this  court  deems  it  proper  to  declare  that  it  disclaims  all 
jurisdiction  not  given  by  the  constitution,  or  by  the  laws  of  the 
United  States. 

Courts  which  originate  in  the  common  law  possess  a  jurisdic- 
tion which  must  be  regulated  by  their  common  law,  until  some 
statute  shall  change  their  established  principles  ;  but  courts 
which  are  created  by  written  law,  and  whose  jurisdiction  is  de- 
lined  by  written  law,  cannot  transcend  that  jurisdiction.  It  is 
unnecessary  to  state  the  reasoning  on  which  this  opinion  is 
founded,  because  it  has  been  repeatedly  given  by  this  court  ; 
an<l  with  the  decisions  heretofore  rendere<l  on  this  i)oint  no 

*  Ex  parte  proceedings  are  those  in  which  only  one  party  appears. 

t  This  writ  brings  any  person  in  confinement  before  the  proper  court,  and  calls 
upon  the  one  who  holds  the  person  in  durance  to  show  the  ground  whereon  he 
does  so. — To  move  the  court  for  a  rule  or  writ  is  merelv  to  ask  for  it. 
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jnember  of  the  bench  has,  even  for  an  instant,  been  dissatisfied. 
Tile  reasoning  from  the  bar  in  relation  to  it  may  be  answered 
by  the  single  observation,  that  for  the  meaning  of  the  term 
habeas  corpus  resort  may  unquestionably  be  had  to  the  common 
law ;  but  the  power  to  award  the  writ  by  any  of  the  courts  of 
the  United  States  must  be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as  abridging  the  power  of 
courts  over  their  own  officers,  or  to  protect  themselves  and  their 
members  from  being  disturbed  in  the  exercise  of  their  functions. 
It  extends  only  to  the  power  of  taking  co'^nizance  of  any  ques- 
t  ion  between  the  individuals,  or  between  government  and  indi- 
viduals. 

To  enable  the  court  to  decide  on  such  question,  the  power  to 
determine  it  must  be  given  by  wiitten  law. 

The  inquiry,  therefore,  on  this  motion  will  be,  whether  by 
any  statute,  compatible  with  the  constitution  of  the  United 
States,  the  power  to  award  a  writ  of  habeas  corpus,  in  such  a 
case  as  that  of  Erick  Bollman  and  Samuel  Swartwout,  has  been 
given  to  this  court. 

The  fourteenth  section  of  ihe  judicial  act  (Laws  TJ.  S.  vol.  1, 
p,  TyS.)  has  been  considered  as  containing  a  substantive  grant  of 
this  power. 

It  is  in  these  words  :  "That  all  the  before  mentioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  of  scire 
facias,  habeas  corpus,  and  all  other  writs,  not  specially  provided 
for  by  statute,  which  may  be  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law.  And  that  either  of  the  justices  of  the  supreme 
court,  as  well  as  judges  of  the  district  courts,  shall  have  power 
to  grant  writs  of  habeas  corpus  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment.  Provided,  that  writs  of  habeas 
corpus  shall  in  no  case  extend  to  prisoners  in  gaol,  unless 
where  they  are  in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  are  cominitte<i  for  trial  before  some 
court  of  the  same,  or  are  necessary  to  be  brought  into  court  to 
testify-." 
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The  only  doubt  of  wWcli  this  section  can  be  susceptible  is, 
whether  the  restrictive  words  of  the  first  sentence  limit  the 
powtr  to  the  award  of  such  widts  of  habeas  corpus  as  are  ne- 
cessary to  enable  the  courts  of  the  United  States  to  exercise 
their  resp;  ctive  jurisdictions  in  some  cause  which  they  are  cap- 
able of  finally  deciding. 

It  has  been  urged,  that,  in  strict  granunatical  construction, 
these  words  refer  to  the  last  antecedent,  which  is,  "all  other 
writs  not  specially  provided  for  by  statute." 

This  criticism  may  be  correct,  and  is  not  entirely  A\ithout 
its  influence;  but  the  sound  construction  which  the  court  thinks 
it  safer  to  adopt  is,  that  the  true  sense  of  the  words  is  to  be 
determined  by  the  nature  of  the  provision,  and  by  the  context. 

It  may  be  worthy  of  remark  that  this  act  was  passed  by  the 
first  congress  of  the  United  States,  sitting  under  a  constitution 
which  had  declared  "that  the  privilege  of  the  writ  of  habeas 
corpus  should  not  be  suspended,  unless  when,  in  cases  of  re- 
bellion or  invasion,  the  public  safety  might  require  it." 

Acting  under  the  imme<liate  influence  of  this  injunction,  they 
must  have  felt  with  peculiar  force  th.e  obligation  of  providing 
efficient  means  by  which  this  great  constitutional  privilege 
should  receive  life  and  activity;  for  if  the  means  be  not  in  exist- 
ence, the  privilege  itself  would  not  be  lost,  although  no  law  for 
its  suspension  should  be  enacted.  Under  the  impression  of  this, 
obligation,  they  give  to  all  the  courts  the  power  of  awarding 
writs  of  habeas  corpus. 

It  has  been  truly  said  that  this  is  a  genenc  term,  and  includes 
every  species  of  that  writ.  To  this  it  may  be  added,  that,  when 
used  singly, — when  we  say,  the  ivrit  of  habeas  corpus,  without 
addition, — we  most  generally  mean  that  great  writ  which  is 
now  applied  for;  and  in  that  sense  it  is  used  in  the  constitution. 

The  section  proceeds  to  say  that  '^either  of  the  justices  of 
the  supreme  court,  as  well  as  judges  of  the  district  courts,  shall 
have  power  to  grant  writs  of  habeas  corpus  for  the  purpose  of 
an  inquiry  into  the  cause  of  commitment." 

It  has  been  argued  that  congress  could  never  intend  to  give 
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a  power  of  this  kind  to  one  of  the  judges  of  this  court,  which 
is  refused  to  all  of  them  when  assembled. 

There  is  certainly  much  force  in  this  argument,  and  it  receives 
additional  strength  from  the  consideration,  that,  if  the  power 
be  denied  to  this  court,  it  is  denied  to  every  other  court  of  the 
United  States;  the  right  to  grant  this  important  writ  is  given 
in  this  sentence  to  every  judge  of  the  circuit  or  district  court, 
but  can  neither  be  exercised  by  the  circuit  nor  district  court. 
It  would  be  strange  if  the  judge,  sitting  on  the  bench,  should  be 
unable  to  hear  a  motion  for  this  writ  where  it  might  be  openly 
made  and  openly  discussed,  and  might  yet  r«^tire  to  his  chamber, 
and  in  private  receive  and  decide  upon  the  motion.  This  is  not 
consistent  with  the  genius  of  our  legislation,  nor  with  the 
course  of  our  judicial  proceedings.  It  would  be  much  more 
consonant  with  both  that  the  power  of  the  judge  at  his  cham- 
bers should  be  suspended  during  his  term  than  that  it  should 
be  exercised  only  in  secret. 

^^'hatever  motives  might  induce  the  legislature  to  withhold 
from  the  supreme  court  the  power  to  award  the  great  writ  of 
habeas  corpus,  there  could  be  none  which  would  indue?  them 
to  withhold  it  from  every  court  in  the  United  States;  and  as  it 
is  granted  to  all  in  the  same  sentence  and  by  the  same  words, 
the  sound  construction  would  seem  to  be  that  the  first  sentence 
vests  this  power  in  all  the  courts  of  the  United  States;  but  as 
those  courts  are  not  always  in  session,  the  second  sentence 
vests  it  in  every  justice  or  judge  of  the  United  States. 

The  doubt  which  has  been  raised  on  this  subject  may  be  fur- 
ther explained  by  examining  the  character  of  the  various  writs 
of  habeas  corpus,  and  selecting  those  to  which  this  general 
grant  of  power  must  be  restricted,  if  taken  in  the  limited  sense 
of  being  merely  used  to  enable  the  court  to  exercise  its  jurisdic- 
tion in  causes  which  it  is  enabled  to  decide  finally. 

The  various  writs  of  habeas  corpus,  as  stated  and  accurately 
defined  by  Judge  Blackstone  (Commentaries,  voL  3,  p.  129),  are, 
1st.  The  writ  of  habeas  corpus  ad  respondendum^  "when  a  man 
hath  a  cause  of  action  against  one  who  is  confined  by  the  pro- 
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eeM  ai  womB  iDfetior  coort;  in  order  to  remove  the  primner 
AQil  cluu^  him  with  tUa  aew  action  in  the  conrt  aboTe." 

Tbb  caie  ma^  ooenr  vhen  a  party  taaTing  a  right  i»  ine  tn 
tiUa  conrt  (as  a  atate  at  the  time  of  the  pniiage  of  this  act,  ae 
a  fordgn  mdniatra)  wiahes  to  iustitnte  a  atdt  against  a  perwm 
who  is  alrcadj  cN»flned  t^  the  proeesa  of  an  inferior  court. 
This  amflBcsnent  m^  be  either  hy  &e  process  of  a  court  of 
the  United  States,  or  of  a  state  conrt  If  it  be  in  a  court  ot 
tiie  TTnfted  States,  this  wilt  would  be  im^plicsble,  because  per- 
fectly uselen,  and  consecpieBily  could  iK>t  be  oontMnplated  1^ 
tbfl  togialatare.  It  would  not  be  required,  in  such  case,  to 
hring  the  body  of  the  defendant  actually  into  court,  as  he  would 
atready  be  In  the  eliarge  of  the  person,  who,  under  an  original 
writ  from  this  court,  would  be  directed  to  take  him  into  cus- 
tody, aatA  would  already  be  c<mflned  in  the  same  jail  in  whidi 
he  would  be  confined  under  the  process  at  tidm  court,  if  he 
should  be  unable  to  give  ball. 

If  the  party  should  lie  confined  by  process  from  a  state  court, 
there  are  many  additional  reasons  gainst  the  use  of  this  writ  in 
snchacaae. 

The  state  courts  are  not,  in  any  sesise  of  the  word,  Inferiw 
courts,  anept  in  the  partieolar  cases  in  which  an  appeal  Uea 
from  their  Judgment  to  this  conrt;  and  in  ttiese  cases  the  mode 
of  proceeding  is  particularly  prescribed,  and  Is  not  by  habeas 
corpus.  They  are  not  Inferior  courts,  because  they  emanate 
from  a  different  antikority,  and  are  the  creatures  of  a  distinct 
goremment. 

2(L  The  niit  of  habeas  corpus  ad  latiafaciendum,  "when  a 
prisoner  hath  had  judgment  against  him  in  an  action,  and  the 
plaintiff  is  desirous  to  bring  him  up  to  some  superior  court  to 
charge  Mm  with  process  of  execution." 

This  case  can  never  occur  in  the  courts  of  the  United  Estates. 
One  court  never  awards  execution  on  the  judgment  of  another. 
Our  whole  judicial  system  forbids  it. 

3d.  Ad  proseqiiendum,  teetyicandttm,  deliberandum,  &c..  "which 
issue  when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prose- 


38  CONSTITUTIONAL    OPINIONS. 

cute,  or  bear  testimonT,  in  any  court,  or  to  be  tried  in  the  proper 
juris<liction  whemn  the  fa<!t  Avas  committed." 

This  writ  might  unquestionably  be  employed  to  bring  up  a 
prisoner  to  bear  testimony  in  a  court,  consistently  with  the  most 
limited  construction  of  the  words  in  the  act  of  congress;  but 
tile  jjower  to  bring  a  person  up  that  he  may  be  tried  in  the 
pro])er  jurisdiction  is  understood  to  be  the  Tery  question  now 
before  the  court. 

4th,  an<i  last  The  common  writ  ad  faciendum  et  recipiendum 
"which  issues  out  of  any  of  the  courts  of  Westminster  Hall, 
when  a  person  is  sued  in  some  inferior  jurisdiction,  and  is 
desirous  to  remove  the  action  into  the  superior  court,  command- 
ing the  inferior  judges  to  produce  the  body  of  the  defendant, 
together  T\ith  the  day  and  cause  of  his  caption  and  detainer, 
(^^  hence  the  WTit  is  frequently  denominate<l  an  habeas  corpus 
cum  causa.)  to  do  and  receive  whatever  the  king's  court  shall 
consider  in  that  behalf.  This  writ  is  grantable  of  common  right, 
without  any  motion  in  court,  and  it  instantly  supersedes  all  pro- 
cee<lings  in  the  court  below." 

Can  a  solemn  grant  of  power  to  a  court  to  award  a  writ  be 
considered  as  applicable  to  a  case  in  which  that  writ,  if  issu- 
able at  all,  issues  by  law  without  the  leave  of  the  court  ? 

It  would  not  be  difficult  to  demonstrate  that  the  writ  of 
habeas  corpus  cum  causa  cannot  be  the  particular  writ  contem- 
plate<l  by  the  legislature  in  the  section  under  consideration; 
but  it  will  be  sufficient  to  observe  generally,  that  the  same  act 
prescribes  a  different  mode  for  bringing  into  the  courts  of  the 
United  States  suits  brought  in  a  state  court  against  a  person 
having  a  right  to  claim  the  jurisdiction  of  the  courts  of  the 
United  States.  He  may,  on  his  appearance,  file  his  petition 
and  authenticate  the  fact,  upon  which  the  cause  is  ipso  facto 
removed  into  the  courts  of  the  United  States. 

The  only  power,  then,  which  on  this  limited  construction 
woul<l  be  granted  by  the  section  under  consideration,  would  be 
that  of  issuing  writs  of  habeas  corpus  ad  testificandum.  The 
section  itself  proves  that  this  was  not  the  intention  of  the  legis- 
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Istore.  It  ooncSodM  with  fte  fidlowtng  i^otIio,  "That  wrttB 
<tf  habeaa  corpiu  ihall  In  no  emt  extxstd  to  peiaonsn  In  gaol 
vnleM  where  l^ej  are  in  coMboAj  nndw  or  by  color  of  the 
anthnitr  of  1^  Udted  States,  or  are  committed  tat  Mai  before 
•ome  eoort  of  tiie  Hme,  at  are  neeeetary  to  be  brought  Into 
court  to  tecttfy^" 

Thlt  prorlao  extends  to  the  whcde  section.  It  limits  the  pow- 
ers prerionsly^  granted  to  the  oonrta,  becanae  it  spedfles  a  ease 
in  which  It  is  partieidarly  i^plicaUe  to  the  use  td  the  power  by 
eonrts— where  the  peowni  is  neeesssry  to  be  brought  Into  conrt 
to  testify.  That  coustmction  cannot  be  a  fair  ime  which  would 
make  tiie  le^ialatnie  except  from  the  opcvatitm  of  a  proTlso,  lim- 
iting the  express  grant  of  a  power,  the  whole  power  Intended  to 
be  granted. 

From  this  leriew  of  the  extent  of  the  power  of  awarding 
writs  of  habeas  ccnpna,  If  the  section  be  constraed  in  its  re- 
stricted sense;  from  a  compariscm  of  tiie  natore  of  the  writ 
which  the  coarts  of  the  United  Statea  would,  on  that  view  of 
the  subject,  be  Aiabled  to  Issue;  tiom  a  CfHapariscm  of  the  power 
so  granted  with  tiie  ot^er  parts  of  the  seotitm,  it  is  apparent 
tiuMi  this  limited  seaue  of  the  tann  caimot  be  that  which  was 
contemplated  hj  tiie  kglslatore. 

But  the  thirty-third  section  throws  nnudt  Ug^t  upon  this  ques- 
ti<m.  It  contains  tiiese  words;  "And  iqKni  all  arrests  in  crlmr 
inal  cases  bail  shall  be  admitted,  except  where  the  punishment 
may  be  death;  In  which  cases  it  shall  not  be  admitted  but  by 
the  saprNue  or  a  drcnlt  court,  or  by  a  Justice  of  the  supreme 
court,  or  B  judge  of  a  district  court,  who  shall  exercise  thdr 
discretion  therein,  regarding  tdie  nature  and  circumstances  of 
the  offence,  and  of  the  evidence,  and  of  the  usages  of  law." 

The  appropriate  process  of  bringing  np  a  prisoner,  not  com- 
mitte<l  by  the  court  itself,  to  l>e  bailed,  is  by  the  writ  now  ap- 
plie<l  for.  Of  consequence,  a  court  possessing  the  power  to 
bail  prisoners  not  committed  by  itself  may  award  a  writ  of 
habeas  corpus  for  the  exercise  of  that  power.  The  clause  un- 
der consideration  obviously  proceeds  on  the  supposition  that 
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this  power  was  previously  given,  and  is  explanatory  of  the  four- 
tet^ntli  section. 

If,  by  the  sound  construction  of  the  act  of  congress,  the 
power  to  award  writs  of  habeas  corpus  in  onler  to  examine 
into  the  cause  of  couunituient  is  given  to  this  court,  it  remains 
to  inquire  whether  this  be  a  case  in  which  the  writ  ought  to  be 
grantee  i. 

The  only  objection  is,  that  the  commitment  has  been  made 
b\  a  court  having  power  to  commit  and  to  bail. 

A^rainst  this  objection  the  argument  from  the  bar  has  been  so 
conclusive  that  nothing  can  be  added  to  it. 

If  then  this  were  res  inlegra^  the  court  would  decide  in  favor 
of  the  motion.  But  the  question  is  considered  as  long  since 
(leciiieil.  The  case  of  Hamilton  is  expressly  in  point  in  all  its 
parts :  and  although  the  question  of  jurisdiction  was  not  made 
at  the  bar.  the  case  was  several  days  under  advisement,  and  this 
question  could  not  have  escaped  the  attention  of  the  court. 
I*  rom  that  decision  the  court  would  not  lightly  departs  (TJnite<l 
ijtates  r.  Hamilton,  3  Dallas'S  Reports,  17.)        • 

If  the  act  of  congress  gives  this  court  the  power  to  award  a 
wTit  of  habeas  corpus  in  the  present  case,  it  remains  to  inquire 
whether  that  act  be  compatible  with  the  constitution. 

In  the  mandamus  case,  Marbury  r.  Madison,  d  Cranch's  Re- 
port's, ITo.)  it  was  decided  that  this  court  woulil  not  exercise  ori- 
ginal jurisdiction,  except  so  far  as  that  jurisdiction  was  given  by 
the  c<>nstitution.  But  so  far  as  that  case  has  distinguished  be- 
tween original  and  appellate  jurisdiction,  that  which  the  court  is 
noAv  asked  to  exercise  is  clearly  appellate.  It  is  the  revision  of  a 
decision  of  an  inferior  court,  by  which  a  citizen  has  been  com- 
mined  to  jail. 

It  has  been  demonstrated  at  the  bar  that  the  question  brought 
forv\  ard  on  a  habeas  corpus  is  always  distinct  from  that  which 
is  involve^l  in  the  cause  itself.  The  question  whether  the  indivi- 
dual shall  be  imprisoned  is  always  distinct  from  the  question 
whether  he  shall  be  convicted  or  acquitted  of  the  charge  on 
which  he  is  to  be  tried,  and  therefore  these  questions  are  separ- 

ateil,  and  mav  be  decide«l  in  ilifferent  courts. 
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13ie  deeiidoii  that  the  indhrUtiial  sluill  be  imprisoned  iniist 
always  preeede  the  application  for  a  writ  of  habeas  corpus,  and 
this  writ  nmst  alwajjrs  be  for  Ihe  pnrpose  of  revising  that  deds- 
ioi^  and  therefore  appellate  in  its  nataze. 

Bnt  this  point  also  is  dedded  in  Haadlton's  easCi  and  in  Bnr- 
ford'seaseu* 

If  at  any  time  the  poblto  safety  slionld  reqnire  Hie  suspension 
of  Hie  powers  tested  by  this  act  in  the  conrts  of  tiie  United 
Statesi  it  is  f  or  the  legislatore  to  say  so. 

That  qnestion  depends  on  political  consMerationSy  on  which 
tbe  legidatore  is  to  decide.  Until  the  leglslatere  will  be  ex- 
I»essedy  this  court  can  only  see  its  duty,  and  must  obey  the  laws. 

The  motiont  thcoref ore,  must  be  granted. 


The  marshal  of  the  district  havingy  in  accordance  witii  the 
writ  of  habeas  corpus,  shown  the  order  of  the  circuit  court  for 
the  committal  of  the  prisoners,  Mr.  Lee  then  moved  that  they 
should  be  dischiurged  or  admitted  to  bail;  the  main  grounds  for 
this  motion  are  exan^ed  in  the  opinion  of  the  courts  deUvered 
by  the  chief  justice  in  tiiese  words: — 

The  prisoners  having  been  brought  before  this  court  on  a  writ 
<rf  habeas  corpus,  and  the  testimony  on  which  they  were  com- 
mitted having  been  fully  examined  and  attentively  considereii, 
the  court  is  now  to  declare  the  law  upon  their  case. 

This  being  a  mere  inquiry,  which,  without  deciding  upon 
guilt,  precedes  the  institutian  of  a  prosecutiou,  the  question  to 
be  determined  is  whether  the  accused  shall  be  discharged  or 
held  to  trial;  and  if  the  latter,  in  what  place  they  are  to  be  tried, 
and  whether  they  shall  be  confined  or  admitted  to  bail.  "If," 
says  a  very  learned  and  accurate  commentator,  "upon  this  in- 
quiry, it  manifestly  appears  that  no,  such  crime  has  been  com- 
mitted, or  that  the  suspicion  entertained  of  the  prisoner  was 

♦  At  February  term,  1806,  at  this  court. 
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*  w  liolly  groundless,  in  such  cases  only  is  it  lawful  totally  to  dis- 
charge him.  Otherwise  he  must  either  be  committed  to  prison 
01'  give  bail.'* 

The  specific  charge  brought  against  the  prisoners  is  treason  in 
levying  war  against  the  United  States. 

As  there  is  no  crime  which  can  more  excite  and  agitate  the 
])assions  of  men  than  treason,  no  charge  demands  more  from  the 
tribunal  before  which  it  is  made  a  deliberate  and  temperate  in- 
quiry. Whether  this  inquiry'  be  directed  to  the  fact  or  to  the 
law,  none  can  be  more  solemn,  none  more  important  to  the  citi- 
zen or  to  the  goTemment;  none  can  more  affect  the  safety  of 
both. 

To  i)reTent  the  possibility  of  those  calamities  which  result 
from  tlie  extension  of  treason  to  offences  of  minor  importance, 
that  great  fundamental  law  which  defines  and  limits  the  various 
departments  of  our  government  has  given  a  rule  on  the  subject, 
both  to  the  legislature  and  the  courts  of  America,  which  neither 
can  be  permitted  to  transcend. 

"  Tieason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort." 

To  constitute  that  specific  crime  for  which  the  prisoners  now 
before  the  court  have  been  committed,  war  must  be  actually 
levied  against  the  United  States.  However  flagitious  may  be 
the  crime  of  conspiring  to  subvert  by  force  the  government 
of  our  country,  such  conspiracy  is  not  treason.  To  conspire  to 
levy  war,  and  actually  to  levy  war,  are  distinct  offences.  The 
first  must  be  brou^t  into  operation  by  the  assemblage  of  men 
for  a  purpose  treasonable  in  itself,  or  the  fact  of  levying  war 
cannot  have  been  committed.  So  far  has  this  principle  been  car- 
ried, that,  in  a  case  reported  by  Ventris  and  mentioned  in  some 
modern  treatises  on  criminal  law,  it  has  been  determined  that 
the  actual  enlistment  of  men  to  serve  against  the  government 
does  not  amount  to  levying  war.  It  is  true  that  in  that  case  the 
soldiers  enlisted  were  to  serve  without  the  realm,  but  they  were 
enlisted  within  it;  and  if  the  establishment  for  a  treasonable 
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purpose  could  amount  to  levying  war,  then  war  had  been  actu- 
ally levied. 

It  is  not  the  intention  of  the  court  to  say  that  no  individual 
can  be  guilty  of  this  crime  who  has  not  appeared  in  anns  against 
his  country.  On  the  contrary,  if  war  actually  be  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the  purpose  of  affect- 
ing by  force  a  treasonable  purpose,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the  scene  of  ac- 
tion, and  who  are  actually  leagued  in  the  general  conspiracy, 
are  to  be  considered  as  traitors.  But  there  must  be  an  actual 
assembling  of  men  for  the  treasonable  purpose  to  constitute  a 
levying  of  war. 

Crimes  so  atrocious,  as  those  which  have  for  their  object  the 
subversion  by  violence  of  those  laws  and  those  institutions  which 
have  been  ordained  in  order  to  secure  the  peace  and  happiness 
of  society,  are  not  to  escape  punishment  because  they  have  not 
ripened  into  treason.  The  wisdom  of  the  legislature  is  compe- 
tent to  provide  for  the  case;  and  the  framers  of  our  constitution, 
who  not  only  defined  and  limited  the  crime,  but  with  jealous 
circumspection  attempted  to  protect  their  limitation  by  provid- 
ing that  no  x>erson  should  be  convicted  of  it,  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court,  must  have  conceived  it  more  safe  that  punish- 
ment in  such  ca^es  should  be  ordained  by  general  laws,  formed 
upon  deliberation,  under  the  influence  of  no  resentments,  and 
without  knowing  on  whom  they  were  to  operate,  than  that  it 
should  be  inflicted  under  the  influence  of  those  passions  which 
the  occasion  seldom  fails  to  excite,  ami  which  a  flexible  defini- 
tion of  the  crime,  or  a  construction  which  would  render  it  flexi- 
ble, might  bring  into  operation.  It  is  therefore  more  safe,  as 
well  as  more  consonant  to  the  })rinciples  of  our  constitution, 
that  the  crime  of  treason  should  not  be  extended  by  construc- 
tion to  doubtful  cases;  and  that  crimes  not  clearly  within  the 
constitutional  definition  should  receive  such  punishment  as  the 
legislature  in  its  wisdom  may  provi<le. 

To  complete  the  crime  of  levying   war   against   the  United 
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8tates,  there  must  be  an  actual  assemblage  of  men  for  the  pur- 
I)ose  of  executiug  a  treasonable  design.  In  the  case  now  before 
tlie  court,  a  design  to  overturn  the  government  of  the  United 
States  in  !N'ew  Orleans  by  force  would  have  been  unquestionably 
a  (lesipi,  which,  if  carried  into  execution,  would  have  been  trea- 
s(ni ;  and  the  assemblage  of  a  body  of  men  for  tlie  purpose  of 
carrying  it  into  execution  would  amount  to  a  levying  of  war 
against  the  United  States;  but  no  conspiracy  for  this  object,  no 
enlisting  of  men  to  effect  it,  would  be  an  actual  levying  of  war. 

In  conformity  with  the  principles  now  laid  down  have  been 
the  decisions  heretofore  made  by  the  judges  of  the  United  States. 

The  oj)inions  given  by  Judge  Patterson  and  Ju<ige  Iredell  in 
cases  before  them  imply  an  actual  assembling  of  men,  though 
they  rather  designe<l  to  remark  on  the  purpose  to  which  the 
force  \\  as  to  be  applied  than  on  the  nature  of  the  force  itself. 
Their  opinions,  however,  contemplate  the  actual  employment  of 
force. 

Judge  Chase,  in  the  trial  of  Fries,  was  more  explicit. 

He  state<l  the  opinion  of  the  court  to  be,  "that,  if  a  hodj  of 
people  conspire  and  meditate  an  insurrection  to  resist  or  oppose 
the  execution  of  any  statute  of  the  United  States  by  force,  they 
are  only  guilty  of  a  high  misdemeanor;  but  if  they  proceed  to 
carry  such  intention  into  execution  by  force,  that  they  are  guilt}' 
of  the  treason  of  levying  war;  and  the  quantum  of  the  force  em- 
ployed neither  lessens  nor  increases  the  crime;  whether  by  one 
hundred,  or  one  thousand  i)ersons,  is  wholly  immaterial."  "The 
court  are  of  opinion,"  continued  Judge  Chase  on  that  occasion, 
"  that  a  combination  or  conspiracy  to  levy  war  against  the  Uni- 
ted States  is  not  treason,  unless  combined  with  an  attempt  to 
carry  such  combination  or  conspiracy  into  execution;  some 
actual  force  or  violence  must  be  used  in  pursuance  of  such  design 
to  levy  war;  but  it  is  altogether  immaterial  whether  the  force 
used  is  sufficient  to  effectuate  the  object;  any  force  connected 
with  the  intention  will  constitute  the  crime  of  levying  war." 

The  application  of  these  general  jirinciples  to  the  particular 
case  before  the  court  will  depend  on  the  testimony  which  has 
been  exhibited  against  the  accuse<l. 
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The  first  deposition  to  be  considered  is  that  of  General  Eaton. 
This  gentleman  connects  in  one  statement  the  purport  of  numer- 
ous conversations  held  with  Colonel  Burr  throughout  the  last 
^Wnter.  In  the  course  of  these  conversations  were  communi- 
cated various  criminal  projects  which  seem  to  have  been  revolv- 
ing in  the  mind  of  the  projector.  An  expedition  against  Mexico 
seems  to  have  been  the  first  and  most  matured  part  of  his  plan, 
if,  indeed,  it  did  not  constitute  a  distinct  and  separate  plan,  upon 
the  success  of  which  other  schemes  still  more  culpable,  but  not 
yet  well  digeste<l,  might  depend.  Maps  and  other  information 
preparatory  to  its  execution,  and  which  would  rather  indicate 
that  it  was  the  immediate  object,  had  been  procured,  and  for  a 
considerable  time,  in  repeated  conversations,  the  whole  efforts 
of  Colonel  Burr  were  directed  to  prove  to  the  witness,  who  was 
to  have  held  a  high  command  under  him,  the  practicability  of 
the  enterprise,  and  in  explaining  to'  him  the  means  by  which  it 
was  to  be  effected. 

This  deposition  exhibits  the  various  schemes  of  Colonel  Burr, 
and  its  materiality  depends  on  connecting  the  prisoners  at  the 
bar  in  such  of  those  schemes  as  were  treasonabla  For  this  pur- 
pose  the  affidavit  of  General  Wilkinson,  comprehending  in  its 
body  the  substance  of  a  letter  from  Colonel  Burr,  has  been 
offered,  and  was  received  by  the  circuit  court  To  the  admis- 
sion of  this  testimony  great  and  serious  objections  have  been 
made.  It  has  been  urged  that  it  is  a  voluntary  or  rather  an 
extra-judicial  affidavit,  ma<le  before  a  person  not  appearing  to  be 
a  magistrate,  and  contains  the  substance  only  of  a  letter,  of 
which  the  original  is  retained  by  the  person  who  made  the  affi- 
davit. 

The  objection  that  the  affidavit  is  extra-judicial  resolves  itself 
into  the  question,  whether  one  magistrate  may  commit  on  an 
affidavit  taken  before  another  magistrate.  For  if  he  may,  an 
affidavit  made  as  the  foundation  of  a  commitment  ceases  to  be 
extra-judicial,  and  the  person  who  makes  it  would  be  as  liable  to 
a  prosecution  for  i>erjury  as  if  the  warrant  of  commitment  had 
been  issued  by  the  magistrate  before  whom  the  affidavit  was 
made. 
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To  decide  tliat  an  affitlavit  made  before  one  magistrate  would 
not  justify  a  commitment  bj  another  might  'in  many  cases  be 
productive  of  great  inconvenience,  and  <loes  not  appear  suscep- 
tible of  abuse,  if  the  veritj'  of  the  certificate  be  established. 
Such  an  affidavit  seems  admissible  on  the  principle  that  before 
the  accuse<i  is  put  upon  his  trial  all  the  procee<iings  are  ex  parte. 
The  court  therefore  overrule  this  objection. 

That,  which  questions  the  character  of  the  person  who  has, 
on  this  occasion,  administereil  the  oath,  is  next  to  be  consid- 
ered. 

The  certificate  from  the  office  of  the  department  of  state  has 
been  deemed  insufficient  by  the  counsel  for  the  prisoners,  be- 
cause the  law  does  not  require  the  appointment  of  magistrates 
for  the  territory  of  New  Orleans  to  be  certified  to  that  office; 
because  the  certificate  is  in  itself  informal;  and  because  it  does 
not  appear  that  the  magistrate  had  taken  the  oath  required  by 
tlie  act  of  congress. 

The  first  of  these  objections  is  not  supported  by  the  law  of 
the  case;  and  the  second  may  be  so  readily  corrected  that  the 
cf.urt  has  proceeded  to  consider  the  subject  as  if  it  were  cor- 
rected, retaining,  however,  any  final  decision,  if  against  the 
})risoners,  until  the  correction  shall  be  made.  With  relgard  to 
the  third,  the  magistrate  must  be  presumed  to  have  taken  the 
requisite  oaths,  since  he  is  found  acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affidavit  which  pur- 
ports to  be  as  near  the  substance  of  the  letter  from  Ck)lonel 
Burr  to  General  Wilkinson  as  the  latter  could  interpret  it,  a 
division  of  opinion  has  taken  place  in  the  court.  Two  judges 
are  of  opinion,  that,  as  such  testimony  delivered  in  the  presence 
of  the  prisoner  on  his  trial  would  be  totally  inadmissible,  neither 
can  it  be  consi<lere<l  as  a  foundation  for  a  commitment  Al- 
though in  making  a  commitment  the  magistrate  does  not  decide 
on  the  guilt  of  the  prisoner,  yet  he  does  decide  on  the  probable 
cause,  and  a  long  and  painful  imprisonment  may  be  the  conse- 
quence of  his  decision.  This  probable  cause,  therefore,  ought 
to  be  proved  by  testimony  in  itself  legal,  and  which,  though 
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iKm  a«  aatate  of  tlM  mm  tt  anrt  be  m  fmu,  on^t  bt  moat 
otter  xeepeoti  to  be  racb  m  »  oenrt  and  faij  m^M  hear. 

Two  faO^sem  are  of  i^nimi,  Ib&fe,  in  ihU  Indpteat  stage  of  tlie 
poeeoittan,  an  aAdaTtt  itattng  the  gwwral  pwpoii  of  a  letier 
mar  be  read,  pavtfcolarir  where  the  penm  in  poneasion  of  It  la 
at  too  gnat  a  distauee  to  admit  of  Its  being  obtained,  and  tbat 
s  oonaritowttt  nu^  be  foimded  oa.  tt 

Under  Oils  erabamaniMDt  It  waa  deemed  neeeaiaiT  to  look 
into  the  aftdarit  tat  the  pui'puee  of  dlseo>erlnR  wheSier,  If  ad- 
mitted, It  CQntains  matter  that  wonld  jnsttfy  the  oommltDtent 
of  Ihe  prlMmers  at  the  bar  on  the  eka^e  of  treason. 

Iliat  tte  letter  &om  Otdonel  Barr  to  OcoeiBl  WiUdnsao  relates 
to  a  ndHtary  enteriwise  meditated  b^  the  former  has  not 
been  qoeetioned.  If  this  enterprise  was  a^inst  Mexico,  It 
woold  amount  to  a  Ugh.  misdemeanor ;  if  against  an^  of  the 
tetrttoriea  of  the  United  Stateo,  or  If  in  its  i«ogrera  the  sab- 
Tcrston  of  the  goremmmt  of  toe  United  Btates,  in  any  of  their 
territories,  was  a  mean  dear^  and  necessarily  to  be  «nployed, 
if  soch  mean  formed  a  sobstantlTe  part  of  the  plan,  the  assem- 
blage of  a  body  of  men  to  effect  it  would  be  levying  war  against 
the  Unltad  States. 

^e  letter  Is  in  language  whldL  fnnlahes  no  distinct  view  of 
the  dedgn  (rf  the  writer.  The  oooperatton,  howero,  which  la 
stated  to  hare  been  secored,  points  strongly  to  some  expedition 
against  the  tearitories  of  Spain.  After  msUng  these  general 
statements,  the  writer  becomes  rather  more  explicit,  and  says, 
"Burr's  plan  of  operatdons  is  to  more  dovn  rapidly  from  toe 
falls  on  the  16th  of  November,  with  the  first  Are  hundred  or 
one  thousand  men  tn  light  boats,  now  cooBtmcting  for  that  pur- 
pose ;  to  be  at  Natchez  between  the  5th  and  16th  of  December, 
there  to  meet  Wilkinson  ;  then  to  det^roine  whether  it  will  be 
expedient  in  the  first  instance  to  seize  on,  or  to  pass  by.  Baton 
Rouge.  The  people  of  the  country  to  which  we  are  going  are 
prepared  to  receive  us.  Their  agents  now  with  Burr  say  that 
if  we  will  protect  their  religion,  uid  will  not  subject  them  to  a 
fordgn  power,  in  three  weeks  all  will  be  settled." 
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Tliere  is  no  expression  in  these  sentences  which  would  justify 
•I  suspicion  that  any  territory  of  the  Uniteil  States  was  the  ob- 
iect  of  the  exj^edition. 

For  what  purpose  seize  on  Baton  Rouge  ;  why  engage  Spain 
apiinst  this  enterprise,  if  it  was  designed  against  the  United 
States  ? 

"The  people  of  the  country  to  which  we  are  going  are  pre- 
pared to  receive  us."  This  language  is  peculiarly  appropriate 
to  a  foreign  country.  It  will  not  be  contended  that  the  terms 
would  be  inapplicable  to  a  tei-ritorv'  of  the  United  States,  but 
other  terms  would  more  aptly  convey  the  idea,  and  Burr  seems 
to  consider  himself  as  giving  information  of  which  Wilkinson 
was  not  possessed.  When  it  was  recollected  that  he  was  the 
governor  of  a  territory  adjoining  that  which  must  have  been 
threatened,  if  a  ttirritory  of  the  United  States  was  threatened, 
and  that  he  commanded  the  army  a  part  of  which  was  stationed 
in  that  territory,  the  probability  that  the  information  communi- 
cated related  to  a  foreign  country,  it  must  be  admitte<i,  gains 
strength. 

"  Their  agents  now  with  Burr  say  that  if  we  will  protect  their 
religion,  and  will  not  subject  them  to  a  foreign  power,  in  three 

weeks  all  will  be  settled." 

This  is  apparently  the  language  of  a  people,  who,  from  the 
contemplated  change  in  their  political  situation,  feared  for  their 
religion,  and  feare<l  that  they  would  be  made  the  subjects  of  a 
foreign  power.  That  the  Mexicans  should  entertain  these  ap- 
prehensions was  natural,  and  would  readily  be  believed.  They 
were,  if  the  repi*esentation  made  of  their  dispositions  be  correct, 
about  to  place  themselves  much  in  the  power  of  men  who  pro- 
fessed a  different  faith  from  theirs,  and  who,  by  making  them 
dependent  on  England  or  the  United  States,  would  subject  them 
to  a  foreign  power. 

That  the  people  of  New  Orleans,  as  a  people,  if  really 
engaged  in  the  conspiracy,  should  feel  the  same  apprehensions, 
and  require  assurances  on  the  same  points,  is  by  no  means  so 
obvious. 
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There  certainly  is  not  in  the  letter  delivered  to  Gen.  Wilkin- 
son, so  far  as  that  letter  is  laid  before  the  court,  one  syllable 
which  has  a  necessary  or  a  natural  reference  to  an  enterprise 
against  any  territory  of  the  United  States. 

That  the  bearer  of  this  letter  must  be  considered  as  ac- 
quainted with  its  contents  is  not  to  be  controverted.  The  letter 
and  his  own  declarations  evince  the  fact. 

After  stating  himself  to  have  passed  through  New  York  and 
the  western  states  and  territories,  without  insinuating  that  he 
ha<l  performed  on  his  route  any  act  whatever  which  was  con- 
nected iiith  the  enterprise,  he  states  their  object  to  be,  "to 
carry  an  expedition  into  the  Mexican  provinces." 

This  statement  may  be  considered  as  explanatory  of  the  letter 
of  Col.  Burr,  if  the  expressions  of  that  letter  could  be  thought 
ambiguous. 

But  there  are  other  declarations  made  by  Mr.  Swartwout, 
which  constitute  the  difficulty  of  this  case.  On  an  inquiry 
from  General  Wilkinson,  he  said,  "this  territory  wouhl  be  rev- 
olutionized where  the  people  were  ready  to  join  them,  and  that 
there  would  be  some  seizing,  he  supposed,  at  New  Orleans." 

If  these  words  impoiij  that  the  government  established  by  the 
United  States  in  anv  of  its  territories  was  to  be  revolutionized 
by  force,  although  merely  as  a  step  to,  or  a  mean  of  executing, 
some  greater  projects,  the  design  was  unquestionably  treasona- 
ble, and  any  assemblage  of  men  for  that  purpose  would  amount 
to  a  levying  of  war.  But  on  the  import  of  the  words  a  differ- 
ence of  opinion  exists.  Some  of  the  judges  suppose  they  refer 
to  the  territory  against  which  the  expedition  was  intended  ; 
others  to  that  in  which  the  conversation  was  held.  Some  con- 
sider the  words,  if  even  applicable  to  a  territory  of  the  United 
States,  as  alluding  to  a  revolution  to  be  effected  by  the  i)eople, 
'•ather  than  by  the  party  conducted  by  Col.  Burr. 

But  whether  this  treasonable  intention  be  really  imputable  to 
the  plan  or  not,  it  is  admitted  that  it  must  have  been  carried 
into  execution  by  an  open  assemblage  of  men  for  that  purpose, 
previous  to  the  arrest  of  the  prisoner,  in  order  to  consummate 
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the  crime  as  to  him  ;  and  a  majority  of  the  court  is  of  opinion 
that  the  conversation  of  Mr.  Swartwout  affords  no  sufficient 
proof  of  such  assembling. 

The  i)risoner  stated  that  "Col.  Burr,  with  the  supi)ort  of  a 
powerful  association  extending  from  New  York  to  New  Orleans, 
was  lev yinj;  an  armed  body  of  seven  thousand  men  from  the  state 
of  New  York  and  the  western  states  and  territories,  with  a  view 
to  carry  an  expedition  to  the  Mexican  territories." 

That  tlie  association,  whatever  may  be  its  purpose,  is  not 
treason,  has  been  already  stated.  That  levying  an  army  may 
or  may  not  be  treason,  and  that  this  depends  on  the  intention 
with  A\hich  it  is  levie<l,  and  on  the  point  to  which  the  parties 
have  advanced,  has  been  also  stated.  The  mere  enlisting  of 
men,  without  assembling  them,  is  not  levying  war.  The  ques- 
tion, then,  is,  whether  this  evidence  proves  Col.  Burr  to  have 
advancHMl  so  far  in  levying  an  army  as  actually  to  have  assem- 
bled them. 

It  is  ar^ed,  that,  since  it  cannot  be  necessary  that  the  whole 
seven  thousand  men  should  have  assembled,  their  commencing 
their  march  by  detachments  to  the  place  of  rendezvous  must  be 
sufficient  to  constitute  the  crime. 

This  position  is  correct,  with  some  qualification.  It  cannot 
be  necessary  that  the  whole  army  should  assemble,  and  that  the 
various  parts  whicii  are  to  compose  it  should  have  combined. 
But  it  is  necessary  that  there  should  be  an  actual  assemblage, 
and  therefore  the  evidence  should  make  the  fact  unequivocal. 

The  travelling  of  individuals  to  the  place  of  rendezvous 
would,  perhaps,  not  be  sufficient.  This  would  be  an  equivocal 
act,  and  has  no  warlike  appearance.  The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places  of  partial  to  a 
place  of  general  rendezvous,  would  be  such  an  assemblage. 

The  particular  words  used  by  Mr.  Swartwout  are,  that  Col. 
Burr  **  was  levying  an  armed  body  of  seven  thousand  men." 
If  the  term  "levying"  in  this  place  imports  that  they  were 
•issembled,  thai  such  fact  would  amount,  if  the  intention 
be  against  the  United  States,  to  levying  war.    If  it  barely  im- 
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ports  that  he  was  enlisting  or  engaging  them  in  his  service,  the 
fact  would  not  amount  to  levying  war. 

It  is  thought  sufficiently  apparent  that  the  latter  is  the  sense 
in  which  the  term  was  used.  The  fact  alluded  to,  if  taken  in 
the  former  sense,  is  of  a  nature  so  to  force  itself  upon  the  public 
view,  that*,  if  the  army  had  then  actually  assembled,  either 
together  or  in  detachments,  some  evidence  of  such  assembling 
would  have  been  laid  before  the  court. 

The  words  used  by  the  prisoner  in  reference  to  seizing  at 
New  Orleans,  and  borrowing,  perhaps  by  force,  from  the  bank, 
though  indicating  a  design  to  rob,  and  consequently  importing  a 
high  offence,  do  not  designate  the  specific  crime  of  levying  war 
against  the  United  States. 

It  is  therefore  the  opinion  of  a  majority  of  the  court  that  in 
the  case  of  Samuel  Swartwout  there  is  not  sufficient  evidence 
of  his  levying  war  against  the  United  States  to  justify  his  com- 
mitment on  the  charge  of  treason. 

Against  Erick  Bollman  there  is  still  less  testimony.  Nothing 
has  been  said  by  him  to  support  the  charge  that  the  enteri)ri8e 
in  which  he  was  engaged  ha<i  any  other  object  than  was  stated 
in  the  letter  of  Colonel  Burr.  Against  him,  therefore,  there  is 
no  evidence  to  support  a  charge  of  treason. 

That  both  of  the  prisoners  were  engaged  in  a  most  culpable 
enterprise  against  the  dominions  of  a  power  at  peace  w^th  the 
United  States  those  who  admit  the  affidavit  of  General  Wilkin- 
son cannot  doubt.  But  that  no  part  of  this  crime  was  commit- 
ted in  the  district  of  Columbia  is  apparent.  It  is  therefore  the 
unanimous  opinion  of  the  court  that  they  cannot  be  tried  in  this 
district. 

The  law  rea<l  on  the  part  of  the  prosecution  is  understood  to 
ap])ly  only  to  offences  coiimiitted  on  the  high  seas,  or  in  any 
river,  haven,  basin,  or  bay,  not  within  the  jurisdiction  of  any 
particular  state.  In  those  cases  there  is  no  court  which  has 
particular  cognizance  of  the  crime,  and  therefore  the  place  in 
which  the  criminal  shall  be  apprehended,  or,  if  he  be  appre- 
hended where  no  court  has  exclusive  jurisdiction,  that  to  which 
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he  shall  be  first  brought,  is  substitated  for  the  place  in  which 
the  offence  was  committed. 

But  in  this  case  a  tribunal  for  the  trial  of  the  offence,  wher- 
ev(^r  it  may  have  been  committed,  had  been  provided  bv  con- 
cress  ;  and  at  ihe  place  where  the  prisoners  were  seized  by  the 
authority  of  the  commander  in  chief,  there  existed  such  a  tribu- 
nal.  It  would,  too,  be  extremely  dangerous  to  say,  that,  because 
the  prisoners  were  apprehended,  not  by  a  ci^il  magistrate,  but 
by  tlie  military  power,  there  could  be  given  by  law  a  right  to 
try  the  i>ersons  so  seized  in  any  place  which  the  general  might 
select,  and  to  which  he  might  direct  them  to  be  carriecL 

The  act  of  congress  which  the  prisoners  are  supposed  to  have 
violated  describes  as  offenders  those  who  begin,  or  set  on  foot, 
or  provide,  or  prepare,  the  means  for  any  military  expedition  or 
enter])rise  to  be  carried  on  from  thence  against  the  dominions 
of  a  foreign  prince  or  state  with  whom  the  United  States  are 
at  i>eace. 

There  is  a  want  of  precision  in  the  description  of  the  offence 
which  might  produce  some  difliculty  in  deciding  what  cases 
would  come  ^\ithin  it.  But  several  other  questions  arise  which 
a  court  consisting  of  four  judges  finds  itself  unable  to  decide, 
and  therefore,  as  the  crime  with  which  the  prisoners  stand 
charged  has  not  been  cx)umutted,  the  coui-t  can  only  direct  them 
to  be  discharged.  This  is  done  with  the  less  reluctance  because 
the  discharge  does  not  acquit  them  from  the  offence  which  there 
is  probable  cause  for  supposing  they  have  committed;  and  if 
those  whose  duty  it  is  to  protect  the  nation,  by  prosecuting 
offenders  against  the  laws,  shall  suppose  those  who  have  been 
charged  with  treason  to  be  proper  objects  for  punishment,  they 
will,  when  possesse<l  of  less  exceptional  testimony,  and  when 
able  to  say  at  what  place  the  offence  has  been  committed,  insti- 
tute fresh  proceedings  against  them. 
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UNITED  STATES  v.  AARON  BURR. 
C.  C.  DisTR.  Va.,  Summer  Term,  1807. 

[4  Cranch's  Reports,  App.,  470-607.] 

In  connexioii  with  this  case  of  Bollman  and  Swartwout  we 
give  the  following  opinion  of  Chief  Justice  Marshall,  as  deliv- 
ered at  the  trial  of  Aaron  Burr,  before  the  United  States'  cir- 
cuit court  for  the  district  of  Virginia,  on  the  31st  of  August, 
1807. 

Certain  acts  which  were  supposed  to  amount  to  treason  hav- 
ing been  proved,  evidence  was  offered  for  the  purpose  of 
connecting  Colonel  Burr  with  those  who  committed  these  acts, 
he  having  been  at  a  distance  from  the  scene  of  action;  this  evi- 
dence was  objected  to  as  irrelevant,  and  upon  the  question  of 
its  admission  the  chief  justice  gave  the  opinion  of  the  court 
as  follows: — * 

The  question  now  to  be  decided  has  been  argued  in  a  manner 
worthy  of  its  importance,  and  with  an  earnestness  evincing  the 
strong  conviction  felt  by  the  counsel  on  each  side  that  the  law 
is  with  theuL 

A  degree  of  elequence  seldom  displayed  on  any  occasion  has 
embellished  a  solidity  of  argument  and  a  depth  of  research  by 
which  the  court  has  been  greatly  aided  in  forming  the  opinion  it 
is  about  to  deliver. 

The  testimony  adduced  on  the  j)art  of  the  United  States,  to 
prove  the  overt  act  laid  in  the  indictment,  having  shown,  and 
the  attorney  for  the  United  States  having  admitted,  that  the 
prisoner  was  not  present  when  the  act,  whatever  may  be  its 

*  This  opinion  closes  the  second  volume  of  the  Washington  edition  of  Burr's 
trial,  1808,  and  is  at  page  401  of  the  second  volume  ot  the  Philadelphia  edition 
of  1808.  It  is  also  contained  in  the  Appendix  to  4  Cranch's  Reports,  which  is 
the  copy  here  followed. 
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character,  was  committed,  and  there  being  no  reason  to  doubt 
but  that  he  was  at  a  great  distance,  and  in  a  different  state,  it 
is  objected  to  the  testimony  offered  on  the  part  of  the  United 
States,  to  connect  him  with  those  who  committed  the  overt  act, 
that  such  testimony  is  totally  irrelevant,  and  must  therefoi'e 
be  rejected. 

The  arguments  in  support  of  this  motion  respect  in  part  the 
merits  of  the  case  as  it  may  be  supposed  to  stand  independent 
of  the  pleadings,  and  in  part  as  exhibited  by  the  pleadings. 

On  the  first  division  of  ihe  subject  two  points  are  made. 

1st.  That,  conformably  to  the  constitution  of  the  United 
States,  no  man  can  be  convicted  of  treason  who  was  not  pres- 
ent when  the  war  was  levied. 

2d.  That,  if  this  construction  be  erroneous,  no  testimony  can 
be  received  to  charge  one  man  with,  the  overt  acts  of  others, 
until  those  overt  acts,  as  laid  in  the  indictment,  be  proved  to  the 
siUisfaction  of  the  court. 

The  question  which  anses  on  the  construction  of  the  consti- 
tution, in  every  point  of  view  in  which  it  can  be  contemplated, 
is  of  infinite  moment  to  the  people  of  this  country  and  to  their 
government,  and  requires  the  most  temperate  and  the  most  de- 
liberate consideration. 

"Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them." 

What  is  the  natural  import  of  the  words  "levying  war"? 
And  who  may  be  said  to  levy  it  ?  Had  their  first  application 
to  treason  been  made  by  our  constitution,  they  would  certainly 
have  admitted  of  some  latitude  of  construction.  Taken  most 
literally,  they  are,  perhaps,  of  the  same  import  with  the  words 
7'aising  or  creating  war;  but  as  those  who  join  after  the  com- 
mencement are  equally  the  objects  of  punishment,  there  would 
probably  be  a  general  adndssion  that  the  term  also  compre- 
hended maMng  war,  or  carrying  on  war.  In  the  construction 
whicli  courts  would  be  required  to  give  these  words,  it  is  not 
improbable  that  those  who  should  raise,  create,  make,  or  carry 
on  war,  might  be  comprehended.    The  various  acts  which  would 
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{  wtUilii  Ibe  term  woold  be  settled  1^^  & 
a  of  deeUomi,  aad  it  mnUd  be  alBnaliiB  boldly  to  say  tiiat 
tkoae  oa]^  who  aetoaUy  eonaUtoiled  a  poolian  of  tite  ndUtary 
tone  upptexiag  In  azns  eonld  be  eomUeced  as  levjhig  war. 
Tken  is  DO  dUBeolty  In  aflnafng  that  there  must  be  a  mr,  or 
Ae  erime  oi  tovTliig  tt  eaimet  adst;  bat  there  wonld  oftea  be 
wmaMwraMe  dUBeoIfy  in  aflhrmfaiy  that  a  particular  act  did  or 
did  act  iuTidTe  the  penon  conmdtti]^  it  111  the  foilt  and  In  the 
laetofleTTiDgv^.  If,  fm  example  an  army  ahoold  be  aetoalljr 
laiaed  tor  the  avowed  purpose  of  carrying  am  open  war  against 
tiia  Unfted  States  and  aobverting  their  goremment,  the  point 
most  be  weighed  rery  deliberate  before  a  Jndge  would  Tentore 
to  decide  that  an  orert  act  of  lerylng  war  had  not  been  commit- 
ted by  a  commissary  of  purchases  who  never,  saw  the  armyi 
bnt  who,  knowing  its  object,  and  teagniDg  himself  with  the 
reb^  supplied  that  army  wllh  prorlslmis,  or  by  a  recmiting 
ftfeer  holding  a  commission  In  the  rebel  serrice,  who,  thon^ 
never  In  camp,  executed  the  particular  daty  assigned  him. 

Bnt  the  term  Is  not  for  the  first  time  applied  to  treason  by  Ihe 
coostttiitimi  of  the  United  Steles.  It  to  a  technical  term.  It 
la  used  in  a  Tery  old  statote  of  that  country  irtiose  language  is 
<rar  ^i!"g"Bg",  and  whose  laws  form  tiie  substeatmn  of  our  laws. 
It  is  scarcely  ooncelTable'that  tite  term  was  not  employed  by 
tite  framers  of  our  constitution  in  the  sense  which  had  been 
affixed  to  it  1^  thiwe  from  whom  we  borrowed  Itj  So  fkr  as  the 
™«i*^«e  of  >ny  terms,  particularly  terms  of  art,  Is  completely 
ascerteined,  tiiose  by  whom  they  are  employed  mast  be  conEdd- 
ered  as  employii^  thorn  In  that  ascertained  meaning,  unless  the 
contrary  be  proved  by  the  context  It  is  therefore  reasonable 
to  suppose,  unless  it  be  incompatible  with  other  expressions  of 
the  coQBtitntioD,  that  the  term  "levjing  war  "  is  used  in  that  in- 
strument  In  the  same  sense  in  which  it  was  understood  in 
Eni^nd  and  in  this  country  to  have  beoi  nsed  in  the  statute  of 
the  twenty-fifth  of  Edward  m.,  from  vrtilch  it  was  borrowed.' 

It  is  said  that  this  meaning  is  to  be  collected  only  from  ad- 
judged cases.  Bat  this  positioD  cannot  be  conceded  to  the  extent 
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in  which  it  is  laid  down.  The  superior  authority  of  adjudged 
cases  will  never  be  controyerted.-  But  those  celebrated  elemen- 
tary writers  who  have  stated  the  principles  of  the  law,  whose 
statements  have  received  the  common  approbation  of  l^al  men, 
are  not  to  be  disregarded.  Principles  laid  down  by  such  wri- 
ters as  Coke,  Hale,  Poster,  and  Blackstone,  are  not  lightly  to  be 
rejected.  These  books  are  in  the  hands  of  every  student. 
Lejral  opinions  are  formed  upon  them,  and  those  opinions  are 
afterwards  carried  to  the  bar,  the  bench,  and  the  legislature. 

In  the  exposition  of  terms,  therefore,  used  in  instruments  of  the 
])resent  day,  the  definitions  and  the  dicta  of  those  authors,  if 
not  contradicted  by  adjudications,  and  if  compatible  with  the 
words  of  the  statute,  are  entitled  to  respect.  It  is  to  be  re- 
gretted that  they  do  not  shed  as  much  light  on  this  part  of  the 
subject  as  is  to  be  wished. 

Coke  does  not  give  a  complete  definition  of  tiie  term,  but  puts 
cases  which  amount  to  levying  war;  "An  actual  rebellion  or 
insurrection,"  he  says,  "is  a  levying  of  war."  In  whom  ?  Coke 
does  not  say  whether  in  those  only  who  appear  in  arms,  or  in 
all  those  who  take  part  in  the  rebellion  or  insurrection  by  real 
ojien  deed. 

Hale,  in  treating  on  the  same  siibject,  puts  many  cases  which 
shall  constitute  a  levying  of  war,  without  which  no  act  can 
amount  to  treason;  but  he  does  not  particularize  the  parts  to  be 
performed  by  the  different  persons  concerned  in  that  war, 
which  shall  be  sufficient  to  fix  on  each  the  guilt  of  levying  it. 

Foster  says:  "The  joining  with  rebels  in  an  act  of  rebellion, 
or  with  enemies  in  acts  of  hostility,  will  make  a  man  a  traitor." 
"Furnishing  rebels  or  enemies  with  money,  arms,  ammunition, 
or  other  necessaries,  will  prima  facie  make  a  man  a  traitor." 

Foster  does  not  say  that  he  would  be  a  traitor  under  the 
words  of  ihe  statute,  independent  of  the  legal  rule  which  at- 
taches the  guilt  of  the  principal  to  an  accessory,  nor  that  his 
treason  is  occasioned  by  that  rulej  In  England  this  discriminar 
tion  need  not  be  made  except  for  the  purjwse  of  framing  the 
indictment,  and  therefore  in  the  English  books  we  do  not  per- 
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ceLve  any  effort  to  make  it.  Thus,  surrendering  a  castle  to 
rebels,  being  in  confederacy  with  them,  is  said,  by  Hale  and 
Poster,  to  be  treason  under  the  clause  of  levying  war;  but 
whether  it  be  levying  war  in  fact,  or  aiding  those  who  levy  it,  is 
not  said.  Upon  this  point  Blackstone  is  not  more  satisfactory. 
Although  we  may  find  among  the  conmientators  upon  treason 
enough  to  satisfy  tlie  inquiry.  What  is  a  state  of  internal  war.  ? 
yet  no  precise  information  can  be  acquired  from  them  which 
would  enable  us  to  decide  with  clearness,  whether  persons  not 
in  arms,  but  taMng  part  in  a  rebellion,  could  be  said  to  levy  war, 
independent  of  that  doctrine  which  attaches  to  the  accessory 
the  guilt  of  his  principal. 

If  in  adjudged  cases  this  question  has  been  taken  up  and 
directly  decided,  the  court  has  not  seen  those  cases.  The  argu- 
ments which  mav  be  <lrawn  from  the  foiiii  <>f  the  indictment, 
though  strong,  are  not  conclusive.  In  the  precedent  found  in 
Tremaine,  Mary  Speake,  who  was  indicted  for  furnishing  pro- 
visions to  the  party  of  the  Duke  of  Monmouth,  is  indicted  for 
furnishing  provisions  to  those  who  were  levying  war,  not  for 
levying  war  herself.  It  may  correctly  be  argued,  that,  had 
this  act  amounted  to  levying  war,  she  would  have  been  indicted 
for  levying  war,  and  the  furnishing  of  provisions  would  have 
been  laid  as  an  overt  act.  The  court  felt  this  when  the  prece- 
dent was  produced.  But  the  argument,  though  strong,  is  not 
conclusive;  because  in  England,  the  inquiry,  whether,  she  had 
become  a  traitor  by  levying  war,  or  by  giving  aid  and  comfort 
to  those  who  were  levying  war,  was  unimportant,  and  because, 
too,  it  does  not  appear  from  the  indictment  that  she  was  actually 
concerned  in  the  rebellion,  that  she  belonged  to  the  rebel  party, 
or  was  guilty  of  anything  further  than  a  criminal  s])eculation 
in  selling  them  provisions. 

It  is  not  deemed  necessary  to  trace  the  doctrine,  that  in  trea- 
son all  are  principals,  to  its  source.  Its  origin  is  most  probably 
stated  correctly  by  Judge  Tucker,  in  a  work  the  merit  of  which 
is  with  pleasure  acknowledged.  But  if  a  spurious  doctrine  has 
been  introduced  into  the  common  law,  and  has  for  centuries 
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bei^ii  admitted  as  genuine,  it  would  require  great  hardihood  in  a 
judge  to  reject  it.  Accordingly,  we  find  those  of  the  English 
jurists  who  seem  to  disapprove  the  principle  declaring  that  it 
is  now  too  firmly  settled  to  be  shaken. 

It  is  unnecessary  to  trace  this  doctrine  to  its  source,  for 
another  reason.  The  terms  of  the  constitution  comprise  no 
(juestion  respecting  principal  and  accessory,  so  far  as  either  may 
be  truly  and  in  fact  said  to  levy  war.  Whether  in  England  a 
person  would  be  indicted  in  express  terms  for  levying  war,  or 
for  assisting  others  in  levying  war,  yet  if,  in  correct  and  legal 
language,  he  can  be  said  to  have  levied  war,  and  if  it  has  never 
been  decided  that  the  act  would  not  amount  to  levying  war,  his 
case  may,  without  violent  construction,  be  brought  within  the 
letter  and  the  plain  meaning  of  the  constitution. 

In  examining  these  words,  the  argument  which  may  be  drawn 
from  felonies,  as,  for  example,  from  murder,  is  not  more  conclu- 
sive. Murder  is  the  single  act  of  killing  with  malice  afore- 
thought. But  war  is  a  complex  operation  composed  of  many 
])arts  co-operating  with  each  other.  No  one  man,  or  body  of 
men,  can  perform  them  all  if  the  war  be  of  any  continuance. 
Although,  then,  in  correct  and  in  law-language,  he  alone  is  said 
to  have  murdered  another  who  has  perpetrated  the  fact  of  kill- 
ing, or  has  been  present  aiding  that  fact,  it  does  not  follow  that 
he  alone  can  have  levied  war  who  has  borne  arms.  All  those 
who  peirform  the  various  and  essential  military  parts  of  prose- 
cuting the  war,  which  must  be  assigned  to  different  persons, 
may  with  correctness  and  accuracy  be  said  to  levy  war. 

Taking  this  view  of  the  subject,  it  appears  to  the  court  that 
those  who  perform  a  part  in  the  prosecution  of  the  war  may  cor- 
rectly be  said  to  levy  war,  and  to  commit  treason  und^  the 
constitution.  It  will  be  observed  that  this  opinion  does  not  ex- 
tend to  the  case  of  a  person  who  perforins  no  act  in  the  prosecu- 
tion of  the  war,  who  counsels  and  advises  it,  or  who,  being 
engaged  in  the  conspiracy,  fails  to  perform  his  part.  Whether 
such  persons  may  be  implicated  by  the  doctrine  that  whatever 
would  make  a  man  an  accessory  in  felony  makes  him  a  principal 
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in  treason,  or  are  excluded,  because  that  doctrine  is  inapplica- 
ble to  the  United  Sta^tes,  —  the  constitution  having  declared 
that  treason  shall  consist  only  in  leyjing  war,  and  having  made 
the  proof  of  overt  acts  necessary  to  conviction,  — is  a  question 
of  vast  importance,  which  it  would  be  proper  for  the  supreme 
court  to  take  a  fit  occasion  to  decide,  but  which  an  inferior 
tribunal  would  not  willingly  determine,  unless  the  case  before 
them  should  require  it. 

It  may  now  be  proper  to  notice  the  opinion  of  the  supreme 
court  in  the  case  of  the  United  States  against  Bollman  and 
Swartwout.  It  is  said  that  this  opinioiti,  in  declaring  that  those 
who  do  not  bear  arms  may  yet  be  guiltty  of  treason,  is  contrary 
to  law,  and  is  not  obligatory,  because  it  is  extra-judicial,  and 
was  delivered  on  a  point  not  argued.  This  court  is  therefore  re- 
quired to  depart  from  the  principle  there  laid  down. 

It  is  true,  that  in  that  case,  after  forming  the  opinion  that  no 
treason  could  be  committed,  because  no  treasonable  assemblage 
had  taken  place,  the  court  might  have  dispensed  with  proceed- 
ing further  in  the  doctrines  of  treason.  But  it  is  to  be  remem- 
bered that  the  judges  might  act  separately,  and  perhaps  at  the 
same  time,  on  the  various  prosecutions  which  might  be  insti- 
tuted, and  that  no  appeal  lay  from  their  decisions.  Opposite 
judgments  on  the  point  would  have  presented  a  state  of  things 
infinitely  to  be  deplored  by  all.  It  was  not  surprising,  then, 
that  they  should  have  made  some  attempt  to  settle  principles 
which  would  probably  occur,  and  which  were  in  some  degree 
connected  with  the  point  before  them. 

The  court  had  employed  some  reasoning  to  show  that  without 
the  actual  embodying  of  men  war  could  not  be  levied.  It  might 
have  been  inferred  from  this  that  those  only  who  were  so  em- 
bodied could  be  guilty  of  treason.  Not  only  to  exclude  this 
inference,  but  also  to  affirm  the  contrary,  the  court  proceeded 
to  observe,  "It  is  not  the  intention  of  the  court  to  say  that  no 
individual  can  be  guilty  of  this  crime  who  has  not  appeared  in 
arms  against  his  country.  On  the  contrary,  if  war  be  actually 
levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the 
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purpose  of  effectiiig  bj  force  a  treasonable  object,  all  those  who 
perform  any  part^  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  tiie  general 
conspiracy,  are  to  be  considered  as  traitors." 

This  court  is  told  that  if  this  opinion  be  incorrect  it  ought  not 
to  be  obeyed,  because  it  was  extra-judicial.  For  myself,  I  can 
say  that  I  could  not  lightly  be  prevailed  on  to  disobey*  it,  were 
1  even  convinced  that  it  was  erroneous;  but  I  would  certainly 
use  any  means  which  the  law  placed  in  my  power  to  carry  the 
question  again  before  the  supreme  court,  for  reconsideration, 
in  a  case  in  which  it  would  directly  occur  and  be  fuUy  argued. 

The  court  which  gave  this  opinion  was  composed  of  four 
judges^  At  the  time  I  thought  them  unanimous;  but  I  have 
since  had  reason  to  suspect  that  one  of  them,  whose  opinion  is 
entitled  to  great  respect,  and  whose  indisposition  prevented  his 
entering  into  tlie  discussions  on  some  of  those  points  which 
were  not  essential  to  the  decision  of  the  very  case  under  con- 
sideration, did  not  concur  in  this  particular  point  with  his 

brethren.  Had  the  opinion  been  unanimous,  it  would  have  been 
given  by  a  majority  of  the  judges.  But  should  the  three  who 
were  absent  concur  with  that  judge  who  was  present,  and  who 
perhaps  dissents  from  what  was  then  the  opinion  of  the  court,  a 
majority  of  the  judges  may  overrule  this  decision.  I  should 
therefore  feel  no  objection,  although  I  then  thought,  and  still 
think,  the  opinion  perfectly  correct,  to  carry  the  point,  if  possi- 
ble, again  before  the  supreme  court,  if  the  case  should  depend 
upon  it. 

In  saying  that  I  still  think  the  opinion  perfectly  correct,  I  do 
not  consider  myself  us  going  further  than  the  preceding  reason- 
ing goes.  Some  gentlemen  have  argued  as  if  xhe  supreme  court 
had  adopted  the  whole  doctrine  of  the  English  books  on  the 
subject  of  accessories  to  treason.  But  certainly  such  is  not  the 
fact;  Those  only  who  perform  a  part,  and  who  are  leagued  in 
the  conspiracy,  are  declared  to  be  traitors.  To  complete  the 
definition  both  circumstances  must  concur.  They  must  "per- 
form a  part"  which  will  furnish  the  overt  act,  and  they  must  be 
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'*  leagued  in  the  conspiracy."  The  person  who  comes  within 
this  description,  in  the  opinion  if  the  court,  levies  war.  The 
present  motion,  however,  does  not  rest  upon  this  point;  for  if 
under  this  indictment  the  United  States  might  be  let  in  to  prove 
the  part  performed  bv  the  prisoner,  if  he  did  perform  any  part, 
the  court  could  not  stop  the  testimony  in  its  present  stage. 

2d.  The  second  point  involves  the  character  of  the  overt  act 
which  has  been  given  in  evidence,  and  calls  upon  the  court  to 
declare  whether  that  act  can  amount  to  levying  war.  Although 
the  court  ought  now  to  avoid  any  analysis  of  the  testimony 
which  has  been  offeree!  in  this  case,  provided  the  decision  of  the 
motion  should  not  rest  upon  it,  yet  many  reasons  concur  in  giv- 
ing peculiar  propriety  to  a  delivery,  in  the  course  of  these  trials, 
of  a  detailed  opinion  on  the  question.  What  is  levying  war? 
As  this  question  has  been  argued  at  great  length,  it  may  prob- 
ably save  much  trouble  to  the  counsel  now  to  give  that  opinion. 

In  opening  the  case  it  was  contended  by  the  attorney  for  tlie 
United  States,  and  has  since  been  maintained  on  the  part  of  the 
prosecution,  that  neither  arms,  nor  the  application  of  force  or 
violence,  are  indispensably  necessary  to  constitute  the  fact  of 
levying  war;  To  illustrate  these  positions  several  cases  have 
been  stated,  many  of  which  would  clearly  amount  to  treason. 
In  all  of  them,  except  that  which  was  probably  intended  to  be 
this  case,  and  on  which  no  observation  will  be  made,  the  object 
of  the'  assemblage  was  clearly  treasonable;  its  character  was 
unequivocal,  and  was  demonstrated  by  evidence  furnished  by 
the  assemblajre  it-self;  there  was  no  necessity  to  rely  upon  infor- 
mation drawn  from  extrinsic  sources,  or,  in  order  to  understand 
the  fact,  to  pursue  a  course  of  intricate  reasoning  and  to  con- 
jecture motives.  A  force  is  supposed  to  be  collected  for  an 
avowed  treasonable  object,  in  a  condition  to  attempt  that  object, 
and  to  have  commenced  the  attempt  by  moving  towards  it.  I 
state  these  particulars,  because  although  the  cases  put  may  es- 
tablish the  doctrine  they  are  intended  to  support,  may  prove 
that  the  absence  of  arms,  or  the  failure  to  apply  force  to  sensible 
objects  by  the  actual  commission  of  violence  on  those  objects, 
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may  be  supplied  by  other  circumstances,  yet  they  also  serve  to 
show  that  the  mind  requires  those  circumstances,  to  be  satisfied 
that  war  is  leviedj 

Their  construction  of  the  opinion  of  the  supreme  court  is,  I 
think,  thus  far  correct:  It  is  certainly  the  opinion  which  was 
at  the  time  entertained  by  myself,  and  which  is  still  entertained. 
If  a  rebel  army,  avowing  its  hostility  to  the  sovereign  power, 
should  front  that  of  the  government,  should  march  and  counter- 
march before  it,  should  manoeuvre  in  its  face,  and  should  then 
tlisperse,  from  any  cause  whatever,  without  firing  a  gun,  I  con- 
fess I  could  not  without  some  surprise  hear  gentlemen  seriously 
contend  that  this  could  not  amount  to  an  act  of  levying  war.  A 
case  equally  strong  may  be  put  with  respect  to  the  absence  of 
military  weapons.  If  the  party  be  in  a  condition  to  execute  the 
pnrjK)sed  treason  without  the  usual  implements  of  war,  I  can 
]>erceive  no  reason  for  requiring  those  implements  in  order  to 
constitute  the  crime. 

It  is  argued  that  no  adjudge<l  case  can  be  produced  from  the 
English  books  where  actual  violence  has  not  been  committed. 
Suppose  this  were  true.  No  adjudged  case  has,  or,  it  is  be- 
lieved, can  be  produced  from  those  books  in  which  it  has  been 
laid  down  that  war  cannot  be  levied  without  the  actual  applica- 
tion of  violence  to  external  objects.  The  silence  of  the  reporters 
on  this  point  may  be  readily  accounted  for.  In  cases  of  actual 
rebellion  against  the  government  the  most  active  and  influential 
leaders  are  generally  most  actively  engaged  in  the  war,  and  as 
the  object  can  never  be  to  extend  punishment  to  extermination, 
a  sufficient  number  are  found  among  those  who  have  committed 
actual  hostilities  to  satisfy  the  avenging  arm  of  justice.  In 
cases  of  constructive  treason,  such  as  pulling  down  meeting- 
houses, where  the  direct  and  avowed  object  is  not  the  destruc- 
tion of  the  sovereign  power,  some  act  of  violence  might  be 
generally  required  to  give  the  crime  a  sufficient  degree  of  malig- 
nity to  convert  it  into  treason,  to  render  the  guilt  of  any 
individual  unequivocal. 

But  Vaughan's  case  is  a  case  where  there  was  no  real  applica- 
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tion  of  violence,  and  where  the  act  was  adjudged  to  be  treason. 
Gentlemen  argue  that  Vaughan  was  only  guilty  of  adhering  to 
the  king's  enemies,  but  they  have  not  the  authority  of  the  court 
for  so  saying.  The  judges  unquestionably  treat  the  cruising  of 
Vaughan  as  an  overt  act  of  levying  war. 

The  opinions  of  the  best  elementary  writers  concur  in  declar- 
ing, that,  where  a  body  of  men  are  assembled  for  the  purpose  of 
making  war  against  the  government,  and  are  in  a  condition  to 
make  that  war,  the  assemblage  is  an  act  of  levying  war.  These 
opinions  are  contradicted  by  no  adjudged  case,  and  are  sup- 
ported by  Vaughan's  case.  This  coui-t  is  not  inclined  to  con- 
trovert them. 

But  although  in  this  respect  the  opinion  of  the  supreme  court 
has  not  been  misunderstood  on  the  part  of  the  prosecution,  that 
opinion  seems  not  to  have  been  fully  adverted  to  in  a  very  es- 
sential point  in  which  it  is  said  to  have  been  misconceived 
by  others; 

The  opinion,  I  am  informed,  lias  been  construed  to  mean  that 
any  assemblage  whatever  for  a  treasonable  purpose,  whether 
in  force  or  not  in  force,  whether  in  a  condition  to  use  violence, 

or  not  in  that  condition,  is  a  levying?  of  war.  It  is  this  construc- 
tion, which  has  not,  indeed,  been  expressly  advanced  at  the  bar, 
but  which  is  said  to  have  been  adopted  elsewhere,  that  the  court 
deems  it  necessary  to  examine. 

Independent  of  authority,  trusting  only  to  the  dictates  of  rea- 
son, and  expounding  terms  according  to  their  ordinary  signi- 
fication, we  should  probably  all  concur  in  the  declaration  that 
war  could  not  be  levied  without  the  employment  and  exhibition 
of  force.  War  is  an  appeal  from  reason  to  the  sword,  and  he 
who  makes  the  appeal  evidences  the  fact  by  the  use  of  the 
means.  His  intention  to  p:o  to  war  may  be  ])rove<l  by  words, 
but  the  actual  going  to  war  is  a  fact  which  is  to  be  proved  by 
open  deed.  The  end  is  to  be  effected  by  force;  and  it  wouli  seem, 
that,  in  cases  where  no  declaration  is  to  be  ma<le,  the  state  of 
actual  war  could  only  be  created  by  the  employment  of  force,  or 
being  in  a  condition  to  employ  it. 
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But  the  term  haying  been  adopted  by  our  constitution  must 
be  understood  in  that  sense  in  which  it  was  universally  received 
in  this  country  when  the  constitution  was  framed.  The  sense 
in  which  it  was  received  is  to  be  collected  from  the  most  ap- 
pioved  authorities  of  that  nation  from  which  we  have  borrowed 
ihe  term. 

Lord  Coke  says,  that  levying  war  again^  the  king  was  treason 
at  the  common  law.  "A  compassing  or  conspiracy  to  levy 
AN  ai%''  he  adds,  "is  no  treason,  for  there  must  be  a  levying  of  war 
in  fact."  BLe  proceeds  to  state  cases  of  constructive  levying 
war,  where  the  direct  design  is  not  to  overturn  the  government, 
but  to  effect  some  general  object  by  force.  The  terms  he  em- 
])ioy$  in  stating  these  cases  are  such  as  indicate  an  impression 
on  his  mind  that  actual  violence  is  a  necessary  ingredient  in 
constituting  the  fact  of  levying  war.  He  then  proceeds  to  say, 
'*An  actual  rebellion,  or  insurrection,  is  a  levying  of  war 
within  this  act."  "If  any,  with  strength  and  weapons,  invasive 
and  defensive,  doth  hold  and  defend  a  castle  or  fort  against  the 
Idng  and  his  power,  this  is  levying  war  against  the  king." 
These  cases  are  put  to  illustrate  what  he  denominates  "a  war  in 
fact."  It  is  not  easy  to  conceive  "an  actual  invasion  or  insur- 
rection  "  unconnected  vrith.  force,  nor  can  "a  castle  or  fort  be 
defended  with  strength  and  weapons  invasive  and  defensive," 
without  the  employment  of  actual  force.  It  would  seem,  then, 
to  have  been  the,  opinion  of  Lord  Coke  that  to  levy  war  there 
must  be  an  assemblage  of  men  in  a  condition  and  with  an  inten- 
tion to  employ  force.  He  certainly  puts  no  case  of  a  different 
description. 

Lord  Hale  says,  (149,6,)  "What  shall  be  said  a  levying  of  war 
is  partly  a  question  of  fact,  for  it  is  not  every  unlawful  or  riot- 
ous assembly  of  many  persons  to  do  an  unlawful  act,  though  de 
facto  they  commit  the  act  they  intend,  that  makes  a  levying  of 
war;  for  then  every  riot  would  be  treason,"  &c.;  "but  it  must  be 
such  an  assembly  as  caiTies  with  it  speciem  belli,  the  appear- 
ance of  war,  as  if  they  ride  or  march,  vexillis  explicatis,  with 
colors  flying,  or  if  they  be  formed  into  companies,  or  furnished 
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with  niilitaiy  officers,  or  if  they  are  armed  with  military  wea- 
pons, as  swords,  guns,  bills,  halberds,  pikes,  and  are  so  circum- 
stanced that  it  may  be  reasonably  concluderl  they  are  in  a 
posture  of  war,  which  circumstances  are  so  various  that  it  is 
hard  to  describe  them  .ill  particularly." 

"  Only  the  general  expressions  in  all  the  indictments  of  this 
nature  that  I  have  seen  are  more  guerrino  arraiati,  arrayed  in  a 
warlike  manner." 

He  afterwards  adds,  "If  there  be  a  war  levied  as  is  above 
declared,  namely,  an  assembly  arrayed  in  warlike  manner,  and 
so  in  the  postiire  of  war  for  any  treasonable  attempt,  it  is  bdlum 
levatum,  but  not  percusmm.''' 

It  is  obvious  that  Lord  Hale  suppose<l  an  assemblage  of  men 
in  force,  in  a  military'  i)osture,  to  be  necessary  to  constitute  the 
fact  of  levying  war.  The  idea  he  appears  to  sulggest,  that  the 
apparatus  of  war  is  necessary,  has  been  very  justly  combated  by 
an  able  judge  who  has  written  a  valuable  treatise  on  the  subject 
of  treason;  but  it  is  not  recollected  that  his  position,  that  the 
assembly  should  be  in  a  posture  of  war  for  any  treasonable  at- 
tempt, has  ever  been  denied.  Hawkins  (c.  17,  s.  23)  says, 
"That  not  only  those  who  rebel  against  the  king  and  take  xxp 
arms  to  dethrone  him,  but  also,  in  many  other  cases,  those  who  in 
a  violent  and  forcible  manner  withstand  his  lawful  authority, 
are  said  to  levy  war  against  him;  and  therefore  those  that  hold  a 
fort  or  castle  against  the  king's  forces,  or  keep  together  arme<I 
numbers  of  men  against  the  king's  express  command,  have  been 
adjudged  to  levy  war  against  him." 

The  cases  put  by  Hawldns  are  all  cases  of  actual  force  and 
violence.  "Those  who  rebel  against  the  king  and  take  up  arms 
to  dethrone  him;*'  in  many  other  cases,  ** those  who  in  a  violent 
and  forcible  manner  withstand  his  lawful  authority;'-  "those 
that  hold  a  fort  or  castle  against  his  forces,  or  keep  together 
arme<i  numbers  of  men  against  his  express  command." 

These  cases  are  obviously  cases  of  force  and  violence. 

Hawkins  next  proceeds  to  describe  cases  in  which  war  is  un- 
derstood to  be  levied  under  the  statute,  although  it  was  not 
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directly  uiade  against  the  government.  This  Lord  Hale  terms  an 
inter})retative  or  constinictive  leTving  of  war,  and  it  will  be  per- 
ceived that  he  puts  no  case  in  which  actual  foi-ce  is  dispensetl 
Avith.  **Those  also,"  he  says,  "who  make  an  insuri'ection  in 
order  to  redress  a  public  grievance,  whether  it  be  a  real  or  pi'e- 
tended  one,  and  of  their  own  author! tv  attempt  with  force  to  re- 
el i  ess  it,  ai*e  said  to  levy  war  against  the  king,  although  they 
li:n  e  no  direct  design  against  his  person,  inasmuch  as  they  inso- 
lently invade  his  prerogative,  by  attempting  to  do  that  by  private 
authority  which  he  by  public  justice  ought  to  do,  which  mani- 
festly ten<ls  to  a  downright  rebellion.  As  whei*e  great  numbers 
by  force  attempt  to  remove  certain  persons  from  the  kinjg,"  &c. 
The  cases  here  put  by  Hawkins  of  a  constructive  levying  of  war 
do  in  terms  require  force  as  a  constituent  i>art  of  the  descrii^tion 
of  the  offence. 

Jud^re  Foster,  in  his  valuable  ti'eatise  on  treason,  states  the 
opinion  which  has  been  quoted  from  Lord  Hale,  and  differs  from 
that  writer  so  far  as  the  latter  might  seem  to  require  swords. 
drums,  colors,  &c.,  what  he  terms  the  pomp  and  pageantay  of 
\\  ar,  as  essential  circumstances  to  constitute  the  fact  of  levying 
war.  In  the  cases  of  Damai'ee  and  Purchase  he  says,  "The 
\\ant  of  those  circumstances  weighed  nothing  with  the  coui't, 
although  the  prisoners'  counsel  insisted  much  on  that  matter.'' 
But  he  adds,  "The  number  of  the  insurgents  supplied  the  want 
of  military  weapons;  and  they  were  provided  with  axes,  crows, 
and  other  tools  of  the  like  nature,  proper  for  the  mischief  they 
intended  to  effect-    Furor  amia  minutraty 

It  is  apparent  that  Judge  Foster  here  alludes  to  an  assemblage 
in  force,  or,  as  Lord  Hale  terms  it,  "in  a  waidike  posture,"  that 
is,  in  a  condition  to  attempt  or  proceed  upon  the  treason  which 
had  been  contemplated.  The  same  author  afterwards  states  at 
lar^e  the  cases  of  Damaree  and  Purchase,  from  8th  State 
Trials,  and  they  are  cases  where  the  insurgents  not  only  assem- 
bled in  force,  in  the  posture  of  war,  or  in  a  condition  to  execute 
the  treasonable  design,  but  they  did  actually  carry  it  into  exe- 
cution, and  did  resist  the  guards  who  were  sent  to  disperse  them. 
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Judge  Foster  states  (s.  4)  all  insurrections  to  effect  certain 
innoTations  of  a  public  and  general  concern  by  an  ai'med  force 
to  be,  in  construction  of  law,  High  treason  within  the  clause  of 
levying  war. 

The  cases  put  by  Foster  of  constructive  levj-ing  of  war  all 
contain,  as  a  material  ingredient,  the  actual  employment  of  force. 
After  going  through  this  branch  of  his  subject,  he  proceeds  to 
state  the  law  in  a  case  of  actual  levyinig  of  war,  that  is,  where 
the  war  is  intended  directly  against  the  government. 

He  says,  (s.  9,)  "  An  assembly  armed  and  arrayed  in  a  warlike 
manner  for  a  treasonable  purpose  is  beUum  levatum  tlumgh  not 
bellum  percussum.  Listing  and  marching  are  sufficient  overt  acts 
>nthout  cominlg  to  a  battle  or  action.  So  cruising  on  the  king's 
subjects  under  a  French  commission,  France  being  then  at  war 
with  us,  was  held  to  be  adhering  to  the  king's  enemies,  though 
no  other  act  of  hostility  be  proved." 

**  An  assembly  armed  and  an-ayed  in  a  warlike  manner  for  any 
ti*easonable  purpose  "  is  certainly  in  a  state  of  force;  in  a  con- 
dition to  execute  the  treason  for  which  they  assembled.  The 
words  "enlisting  and  marching,"  which  are  overt  acts  of  levy- 
ing war,  do,  in  the  arrangement  of  the  sentence,  also  imply  a 
state  of  force,  though  that  state  is  not  expressed  in  terms;  for 
the  succeeding  words,  which  state  a  particular  event  as  not 
havinig  happened,  prove  that  event  to  have  been  the  next  circum- 
stance to  those  which  had  happened;  they  are,  "without  coming 
to  a  battle  or  action."  If  men  be  enlisted  and  march,  (that 
is,  if  they  march  prepared  for  battle,  or  in  a  condition  for  action, 
for  marching  is  a  technical  term  applied  to  the  jiiovenient  of  a 
military  corps,)  it  is  an  overt  act  of  levying  war,  though  they  do 
not  coDie  to  battle  or  action.  This  exposition  is  rendered  the 
stronger  by  what  seems  to  be  put  in  tlie  same  sentence  as  a 
parallel  case  with  respect  to  adhering  to  an  enemy.  It  is  cruis- 
ing under  a  conmiission  from  an  enemy,  without  committing  any 
other  act  of  hostility-.  Cruising  is  the  act  of  sailing  in  warlike 
form,  and  in  a  condition  to  assail  those  of  whom  the  cruiser  is 
in  quest 
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This  exposition,  which  seems  to  be  that  intended  by  Judge 
Foster,  is  rendered  the  more  certain  by  a  reference  to  the  case 
in  the  State  Trials  from  which  the  extracts  are  taken.  The 
^\()r(ls  used  by  the  chief  justice  are,  "When  men  form  them- 
selves into  a  body,  and  march  rank  and  file  with  weapons  offen- 
sive and  defensive,  this  is  levying  of  war  with  open  force, 
if  the  design  be  public."  Mr.  Phipps,  the  counsel  for  the  pris- 
oner, afterwards  observed,  "Intending  to  levy  war  is  not  trea- 
son, unless  a  war  be  actually  levied."  To  this  the  chief  justice 
answered,  "Is  it  not  actually  levying  of  war,  if  they  actually 
I)rovi(le  arms  and  levy  men,  and  in  a  warlike  manner  set  out 
and  cruise,  and  come  with  a  design  to  destroy  our  ships  ?  " 
yiv.  Phipps  still  insiste<l.  "It  would  not  be  an  actual  levying  of 
war  unless  thev  committed  some  act  of  hostilitv."  "Yes,  in- 
deed,"  said  the  chief  justice,  "the  going  on  board,  and  being 
in  a  ]>osture  to  .attack  the  king's  ships."  Mr.  Baron  Powis 
added.  **But  for  you  to  say  that  because  they  did  not  actually 
li?ht  it  is  not  a  levying  of  war,  is  it  not  plain  what  they  did 
intend  ?  That  they  came  with  that  intention,  that  they  came 
in  that  posture,  that  they  came  armed,  and  had  guns  and  blun- 
derbusses, and  surrounde<l  the  ship  twice;  they  came  with  an 
armed  force,  that  is  a  strong  evidence  of  the  design." 

The  point  insisted  on  by  counsel  in  the  case  of  Vaughan,  as 
in  tliis  case,  was,  that  war  could  not  be  levied  without  actual 
fifrhting.  In  this  the  counsel  was  very  properly  overruled;  but 
it  is  apparent  that  the  judges  proceeded  entirely  on  the  idea 
that  a  warlike  posture  was  indispensable  to  the  fact  of  levying 
war. 

Judge  Foster  proceeds  to  give  other  instances  of  levying  war. 
^'  Attacking  the  king's  forces  in  opposition  to  his  authority,  upon 
a  march,  or  in  quarters,  is  levying  war."  "Holding  a  castle  or 
fort  against  the  king  or  his  forces,  if  actual  force  be  used  in 
order  to  keep  possession,  is  levying  war.  But  a  bare  detainer, 
as  suppose  by  shutting  the  gates  against  the  king  or  his  forces, 
without  any  other  force  from  within.  Lord  Hale  conceiveth  will 
not  amount  to  treason." 
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The  whole  doctrine  of  Judge  Foster  on  this  subject  seems  to 
demonstrate  a  clear  opinion  that  a  state  of  force  and  violence,  a 
posture  of  war,  must  exist,  to  constitute  technically,  as  well  as 
really,  the  fact  of  levying  war. 

Judge  Blackstone  seems  to  concur  with  his  pre<iecessors. 
Speaking  of  levying  war,  he  says,  "This  may  be  done  by  taking 
arms  not  only  to  dethrone  the  king,  but  under  pretence  to  reform 
religion,  or  the  laws,  or  to  remove  evil  counsellors,  or  other 
grievances,  whether  real  or  pretended.  For  the  law  does  not, 
neither  can  it,  permit  any  private  man  or  set  of  men  to  inter- 
fere forcibly  in  matters  of  such  high  importance." 

He  procee<ls  to  give  examples  of  levying  war  which  show 
that  he  contemplated  actual  force  as  a  necessary  ingredient  in 
the  composition  of  this  crime. 

It  would  seem,  then,  from  the  English  authorities,  that  the 
words  "levying  wai' "  have  not  received  a  technical,  different 
from  their  natural  meaning,  so  far  as  respects  the  character  of 
the  assemblage  of  men  which  may  constitute  the  fact  It  must 
be  a  warlike  assemblage,  canying  the  appeai'ance  of  force,  and 
in  a  situation  to  practise  hostility. 

Several  judges  of  the  United  States  have  given  opinions  at 
their  circuits  on  this  subject,  all  of  which  deserve  and  will  re- 
ceive the  particular  attention  of  this  court. 

In  his  charge  to  the  grand  jury,  when  John  Fries  was  in- 
dicted in  consequence  of  a  forcible  opposition  to  the  direct  tax, 
Judge  Iredell  is  understood  to  have  said,  "I  think  I  am  war- 
ranted in  sayinig,  that,  if,  in  the  case  of  the  insurgents  who  may 
come  under  your  consideration,  the  intention  was  to  prevent  by 
force  of  arms  the  execution  of  any  act  of  the  congress  of  the 
United  States  altogether,  any  forcible  opposition  calculated  to 
carry  that  intention  into  effect  was  a  levying  of  war  against  the 
United  States,  and  of  course  an  act  of  treason.''  To  levy  war, 
then,  according  to  this  opinion  of  Judge  Iredell,  required  the 
actual  exertion  of  force. 

Judge  Paterson,  in  his  opinions  delivered  in  two  different 
cases,  seems   not  to  differ   from  Judge   Iredell.    He   does  not 
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indeed  i>recisely  state  the  emplovment  of  force  as  necessary  to 
constiuite  a  levying  of  war,  but  in  givinfe  his  opinion  in  cases  in 
V  iiich  force  was  actually  employed,  he  considers  the  crime  in 
one  case  as  dei)endent  on  the  intention,  and  in  the  other  case 
he  says.  **  Combining  these  facts  with  this  design,"  (that  is, 
coinbinin*r  actual  force  with  a  treasonable  desigli,)  '*the  crime 
is  high  treason." 

JudjLie  Petei's  has  also  indicated  the  opinion  that  force  was 
necessary  to  constitute  the  crime  of  levying  war. 

Judge  Chase  has  been  particularly  clear  and  explicit.  In  an 
ojiinion  which  he  api)ears  to  have  prepared  on  great  considera- 
tion lie  says,  ^^The  court  are  of  opinion,  if  a  body  of  people 
conspire  and  meditate  an  insurrection  to  resist  or  oppose  the 
executi(»u  of  a  statute  of  the  United  States  by  force,  that  they 
are  (►nly  guilty  of  a  high  misdemeanor;  but  if  they  proceed  to 
cany  such  intention  into  execution  by  force,  that  they  are 
guilty  of  the  treason  of  levying  war;  and  the  quantum  of  the 
fence  einjdoyed  neither  increases  nor  diminishes  the  crime; 
^\  hetlier  by  one  hundred  or  one  thousand  persons  is  wholly 
inmiaterial. 

'*The  court  are  of  opinion  that  a  combination  or  conspiracy 
to  levy  war  against  the  United  States  is  not  treason,  unless 
combine<l  T\ith  an  attempt  to  carry  such  3ombination  or  con- 
spiracy into  execution;  some  actual  force  or  violence  must  be 
used  in  pursuance  of  such  design  to  levy  war;  but  that  it  is  alto- 
gether immaterial  whether  the  force  used  be  sufficient  to  effect- 
uate the  object.  Any  force  connected  with  the  intention  will 
constitute  the  crime  of  levying  of  war.'' 

In  various  parts  of  the  opinion  delivered  by  Judge  Chase,  in 
the  case  of  Fries,  the  same  sentiments  are  to  be  found.  It  is 
to  be  obsen-ed  that  these  judges  are  not  content  that  troops 
should  be  assembled  in  a  condition  to  employ  force;  according 
to  them  some  degree  of  force  must  have  been  actually  employed. 

The  judges  of  the  United  States,  then,  so  far  as  their  opinions 
have  been  quote<l,  seem  to  have  required  still  more  to  consti- 
tute the  fact  of  levying  war  than  has  been  required  by  the  Eng- 

4  Or.  481. 


Tl 

Ilshbooks.  Onr  judges  seem  to  bsnieqnlred  the  aetniLlezweiBB 
of  force,  the  actaal  anploTincat  ol  lome  degree  of  TioleDee. 
Tbia,  however,  may  be,  aad  prabaUy  is,  becatue  In  the  cues  1b 
which  their  opinicnu  wen  jgiTea  the  design  not  having  been  to 
overturn  the  govemmait,  but  to  resist  the  execution  of  a  law, 
such  an  assemUage  would  be  sufficient  for  the  poipose,  as  to 
require  the  actual  emploTment  of  force  to  render  tiie  object 
sueqniTOcaL 

Bnt  it  is  said  all  these  authorities  have  btea  overruled  bj  the 
dedsion  of  the  Bopreme  court  in  the  case  of  the  United  States 
against  Swartwont  and  BoHmaa. 

If  the  supreme  court  have,  indeed,  emtended  the  doctrine  of 
treason  farther  than  it  has  heretofore  been  (Arrled  by  the  judges 
of  Cngl^3  <n-  of  this  country,  their  dedsion  would  be  submitted 
ta  At  least  this  conrt  could  go  no  further  than  to  endeavor  again 
to  bring  the  point  directiy  before  tiiem.  It  would,  however,  be 
expected  that  ta  opinion  which  is  to  overrnle  all  former  prece- 
dents, and  to  establish  a  principle  never  before  rect^nised, 
should  be  expressed  in  plain  and  explicit  teanna.  A  mere  impli- 
cation ought  not  to  prostrate  a  principle  which  seems  to  have 
been  so  well  establisheiL  Had  tlie  Intuition  been  entertained 
to  make  so  material  a  change  in  this  respect,  the  court  ought  to 
have  expressly  declared  that  any  assemblsjge  of  men  whatever, 
who  had  formed  a  treasonaUe  design,  whetiLer  in  force  or  not, 
whether  in  a  c<mditi<na  to  attempt  the  design  or  not,  whether 
attended  with  warlihe  appearances  or  not,  constitutes  the  fact  of 
levying  war.  Yet  no  declaration  to  this  amount  is  made.  Not 
an  expression  of  the  kind  is  to  be  found  Id  the  opinion  of  the 
supreme  court.  The  foundation  on  which  this  argument  rests  is 
the  omission  of  the  court  to  state  that  the  assemblage  which 
constitutes  the  fact  of  levying  war  ought  to  be  in  foi-ce,  anil 
some  passages  which  show  that  the  question  respecting  the 
nature  of  the  assemblage  was  not  in  the  mind  of  the  court 
when  the  opinion  was  drawn,  which  passages  are  mingled  with 
others  which  at  least  show  that  there  was  no  intention  to  depart 
from  the  course  of  the  precedent  in  cases  of  treason  by  levying 
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Every  opinion,  to  be  correctly  understood,  ought  to  be  con- 
sidered T\ith  a  view  to  the  case  in  which  it  was  delivered.  In 
the  case  of  the  United  States  against  Bollman  and  Swartwout, 
there  was  no  evidence  that  even  two  men  had  ever  met  for  the 
l>uri)ose  of  executing  the  plan  in  which  those  persons  were 
charged  with  having  participated.  It  was  therefore  sufficient 
for  the  court  to  say  that  unless  men  were  assembled  war  could 
not  be  levied.  That  case  was  decided  by  this  <leclaration.  The 
court  might,  indeed,  have  defined  the  species  of  assemblage 
which  would  amount  to  levying  of  war;  but  as  this  opinion  was 
not  a  treatise  on  ti'eason,  but  a  decision  of  a  particular  case,  ex- 
I)ressions  of  doubtful  import  should  be  construed  in  reference  to 
the  case  itself;  and  the  mere  omission  to  state  that  a  particular 
circumstance  was  necessary  to  the  consummation  of  the  crime 
ouglit  not  to  be  construed  into  a  declaration  that  the  circum- 
stance was  unimportant.  General  expressions  ought  not  to  be 
considere<l  as  overraling  settled  principles  without  a  direct 
declaration  to  that  effect.  After  these  preliminary  observations 
tlie  court  will  proceed  to  examine  the  opinion  which  has  occa- 
sioned them. 

The  first  expression  in  it  bearing  on  the  present  question  is* 
"  To  constitute  that  specific  crime  for  which  the  prisoners  now 
before  the  court  have  been  committed,  war  must  be  actuallv 
levie<i  a^nst  the  United  States.  However  flagitious  may  be  the 
criuie  of  conspiring  to  subvert  by  force  the  government  of  our 
country,  such  conspiracy  is  not  treason.  To  conspire  to  levy 
war,  and  actuallv  to  lew  war,  are  distinct  offences.  The  first 
must  be  brought  into  operation  by  the  assemblage  of  men  for  a 
purpose  treasonable  in  itself,  or  the  fact  of  levying  war  cannot 
have  been  committed." 

Althoujgh  it  is  not  expressly  stated  that  the  assemblage  of 
men,  for  the  purpose  of  carrying  into  operation  the  treasonable 
intent  which  will  amount  to  levying  war,  must  be  an  assemblage 
in  force,  yet  it  is  fairly  to  be  inferred  from  the  context,  and 
nothing  like  dispensing  vdih  force  appears  in  this  paragraph. 
The  expressions  are,  "To  constitute  the  crime,  war  must  be  act- 
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uallj  levied."  A  conspiracy  to  levy  war  is  spoken  of  as  "a 
conspiracy  to  subvert  by  force  the  government  of  our  country." 
Speaking  in  general  terms  of  an  assemblage  of  men  for  this  or 
for  any  other  purpose,  a  person  would  naturally  be  understood 
as  speaking  of  an  assemblage  in  some  degree  adapted  to  the 
purpose.  An  assemblagie  to  subvert  By  force  the  government  of 
our  country,  and  amounting  to  a  levying  of  war,  should  be  an 
assemblage  in  force. 

In  a  subsequenf  paragraph  the  court  says,  "It  is  not  the  in- 
tention of  the  court  to  say  that  no  individual  can  be  guilty  of 
this  crime  who  has  not  appeared  in  arms  aigainst  his  country. 
On  the  contrary,  if  war  be  actually  levied,  that  is,  if  a  body  of 
men  be  actually  assembled  in  order  to  effect  by  force  a  treason- 
able  purpose,  all  those  who  perform  any  part,  however  minute, 
&c.,  and  who  are  actually  leagued  in  the  general  conspiracy,  are 
traitors.  But  there  must  be  an  actual  assembling  of  men  for 
the  treasonable  purpose,  to  constitute  a  levying  of  war." 

The  observations  made  on  the  preceding  paragraph  apply  to 
this.  "  A  body  of  men  actually  assembled,  in  order  to  effect  by 
force  a  treasonable  purpose,"  must  be  a  body  assembled  with 
silch  appearance  of  force  as  would  warrant  the  opinion  that  they 
were  assembled  for  the  particular  purpose;  an  assemblage  to 
constitute  an  actual  levying  of  war  dhould  be  an  assemblage 
with  such  appearance  of  force  as  would  justify  the  opinion  that 
they  met  for  the  purpose. 

This  explanation,  which  is  believed  to  be  the  natural,  certainly 
not  a  strained  explanation  of  the  words,  derives  some  additional 
aid  from  the  terms  in  which  the  paragraph  last  quoted  commen- 
ces :  "^^It  is  not  the  intention  of  the  court  to  say  that  no  indi- 
vidual can  be  guilty  of  treason  who  has  not  appeared  in  arms 
against  his  country."  These  words  seem  to  obviate  an  infer- 
ence which  might  otherwise  have  been  drawn  from  the  prece<l- 
ing  paragraph.  They  indicate  that  in  the  mind  of  the  court  the 
assemblage  stated  in  that  paragraph  was  an  assemblage  in  arms; 
that  the  individuals  who  composed  it  had  appeared  in  arms 
against  their  country;  that  is,  in  other  words,  that  the  assem- 
blage was  a  military,  a  warlike  assemblage. 
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The  succeeding  paragraph  in  the  opinion  relates  to  a  conspir- 
acy, and  serves  to  show  that  force  and  violence  were  in  the 
mind  of  the  court  and  that  there  was  no  idea  of  extending  the 
crime  of  ti'oason  hy  construction  beyond  the  constitutional  defi- 
nition which  had  been  given  of  it 

Keturning  to  the  case  actually  befoi*e  the  court,  it  is  said,  "A 
design  to  overturn  the  government  of  the  United  States  in  New 
Orleans  by  force  would    have  been    unquestionably  a  design 

which  if  c^irried  into  execution  would  have  been  treason,  and 
the  assemblage  of  a  body  of  men  for  the  purpose  of  carrying  it 
into  execution  would  amount  to  levying  of  war  against  the 
United  States/- 

Now  what  could  reasonably  be  said  to  be  an  assemblage  of  a 
body  of  men  for  tlie  purjiose  of  overturning  the  government  of 
the  United  States  in  New  Orleans  hy  force  ?  Certainly  an 
assemblage  in  force;  an  assemblage  prepare<l  and  intending  to 
act  >nth  force;  a  military  assemblaige. 

The  decisions  theretofore  ma<le  by  the  judges  of  the  United 
States  are  then  declared  to  be  in  conformity  with  the  principles 
laid  down  by  the  supreme  court  Is  this  declaration  compatible 
with  the  idea  (»f  (lepai*ting  from  those  opinions  on  a  point  within 
the  contemplation  of  the  court  ?  The  opinions  of  Judge  Pat- 
erson  and  Judge  Iredell  are  said  to  "imply  an  actual  assembling 
of  men,  though  they  rather  designed  to  remark  on  the  purpose 
to  which  the  force  was  to  be  applied  than  on  the  nature  of  the 
force  itself.-'  This  observation  certainly  indicates  that  the  ne- 
cessitv'  of  an  assemblage  of  men  was  the  particular  point  the 
court  meant  to  establish,  and  that  the  idea  of  force  was  never 
separated  from  this  assemblage. 

The  opinion  of  Judge  Chase  is  next  quoted  with  approbation. 
This  opinion  in  terms  requires  the  employment  of  force. 

After  stating  the  verbal  communications  said  to  have  been 
made  by  Mr.  Swartwout  to  General  Wilkinson,  the  court  says, 
"If  these  words  import  that  the  government  of  New  Orleans 
was  to  be  revolutionized  by  force,  although  merely  as  a  step  to 
or  a  mean  of  executing  some  greater  projects,  the  design  was 
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Biiqiiestloiiably  treasanable,  and  bsxj  assemblage  of  men  for  that 
purpose  would  amoimt  to  a  leT7ix%  of  war/' 

The  words  *^aiDj  assemblage  of  men/'  if  eonstmed  to  affirm 
iiiat  any  two  or  three  of  tilie  conspiratcm  who  might  be  fonnd 
together,  after  this  plan  had  been  formed,  would  be  the  act  of 
levying  war,  would  certafaily  be  misccmstrued.  The  s^dse  of 
the  expressionsy  ^any  assemblage  of  men,"  is  restricted  by  the 
words  ''for  that  purpose."  How  could  it  be  in  the  eontempla- 
ttcm  of  the  court  that  a  body  of  men  would  assemble,  for  the 
purpose  of  rerolutionizing  New  Orleans  by  force,  who  should 
not  themselyes  be  in  force  ? 

After  noticing  some  dilference  of  opinion  among  the  judges 
respecting  the  import  of  the  words  said  to  hare  been  used  by 
Mr.  Swartwout,  "the  court  proceeds  to  obserre :  ''But  whether 
this  treasonable  intaition  be  really  imputable  to  the  plan  or  not, 
it  is  admitted  that  it  must  have  been  carried  into  execution  by 
an  open  assembli^e  for  that  purpose,  prerious  to  the  arrest  of 
the  prisoner,  in  or«ler  to  consummate  the  crime  as  to  him.'- 

Could  the  court  have  conceired  "^^an  open  assemblage  "  "for 
Hie  purpose  of  orertuming  the  government  of  New  Orleans  by 
force  "  "to  be  only  equivalent  to  a  secret,  furtive  assemblage 
without  the  appearance  of  force  ?  " 

After  quoting  the  words  of  Mr.  Swartwout  from  the  affidavit, 
in  which  it  was  stated  that  Mr.  Burr  was  levying  an  army  of 
seven  tiiousand  men,  and  observing  that  the  treason  to  be 
inferred  from  these  words  would  depend  on  the  intention  with 
whidi  it  was  levied,  and  on  the  progress  which  had  been  made 
in  levying  it,  the  court  say,  "The  question,  then,  is,  whether  this 
evidence  proves  Colonel  Burr  to  have  advanced  so  far  in  levying 
an  army  as  actually  to  have  assembled  them." 

Actually  to  assemble  an  army  of  seven  thousand  men  is 
unquestionably  to  place  those  who  are  so  assembled  in  a  state 
of  open  force. 

But  as  the  mode  of  expression  used  in  this  passage  might 
be  misconstrued,  so  far  as  to  countenance  the  opinion  that  it 
would  be  necessary  to  assemble  the  whole  army  in   order  to 
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constitute  the  fact  of  lev^^ng  war,  the  court  proceeds  to  say, 
**It  is  arg:ue<l,  that,  since  it  cannot  be  necessary  that  the  whole 
seven  thousand  men  should  have  assembled,  their  commencing 
their  march  by  detachments  to  the  place  of  rendezvous  must 
be  sufficient  to  constitute  the  crime. 

**This  position  is  correct  with  some  qualification.  It  cannot 
be  necessarv  that  the  whole  armv  should  assemble,  and  that  the 
various  parts  which  are  to  compose  it  should  have  combined. 
But  it  is  necessary  there  should  be  an  actual  assemblage;  and 
therefore  the  evidence  should  make  the  fact  unequivocal. 

*'The  travelling  of  individuals  to  the  place  of  rendezvous 
would,  perhaps,  not  be  sufficient.  This  would  be  an  equivocal 
act,  and  has  no  w^arlike  appeai'ance.  The  meeting  of  particular 
])odies  of  men,  and  their  marching  from  places  of  partial  to  a 
place  of  general  i*endezvous  would  be  such  an  assemblage." 

The  position  here  stated  by  the  counsel  for  the  prosecution 
is,  that  the  army  ''commencing  its  march  by  detachments  to  the 
]»lace  of  remiezvous  (that  is,  of  the  army)  must  be  sufficient  to 
constitute  the  crime." 

This  position  is  not  admitted  by  the  court  to  be  universally 
coii'ect.  It  is  said  to  be  "correct  with  some  qualification." 
What  is  that  qualification  ? 

"The  travelling  of  individuals  to  the  place  of  rendezvous" 
(and  by  this  term  is  not  to  be  understood  one  individual  by 
himself,  but  several  individuals,  either  separately  or  together, 
but  not  in  military  form)  "would,  perhaps,  not  be  sufficient." 
^^'hy  not  sufficient?  Because,  says  the  court,  "this  would  be 
an  equivocal  act,  and  has  no  warlike  appearance."  The  act, 
then,  should  be  unequivocal  and  should  have  a  warlike  appear- 
ance. It  must  exhibit,  in  the  words  of  Sir  Matthew  Hale,5pea^wi 
belli,  the  appearance  of  war. 

This  construction  is  rendered  in  some  measure  necessary, 
when  we  observe  that  the  court  is  qualifying  the  position,  that 
the  army  "commencing  their  march  by  detachments  to  the  place 
of  rendezvous  must  be  sufficient  to  constitute  the  crime."  In 
qualifying  this  position  they  say,  "The  travelling  of  individuals 
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would,  perhaps,  not  be  sufficient."  Now  a  solitary  individual 
travelling  to  any  point,  with  any  intent,  could  not,  without  a 
total  disregard  of  language,  be  termed  a  marching  detachment. 
The  court,  therefore,  must  have  contemplated  several  individuals 
travelling  together;  and  the  words,  being  used  in  reference  to 
the  position  they  were  intended  to  qualify,  would  seem  to  indi- 
cate the  distinction  between  the  appearances  attending  the 
usual  movement  of  a  company  of  men  for  civil  purposes,  and 
that  military  movement  which  might,  in  correct  language,  be 
denominated  '^'marching  by  detachments." 

The  court  then  proceeded  to  say,  "The  meeting  of  particular 
bodies  of  men,  and  their  marching  from  places  of  a  partial  to  a 
place  of  general  rendezvous,  would  be  such  an  assemblage." 

It  is  obvious,  from  the  context,  that  the  court  must  have  in- 
tended to  state  a  case  which  would  in  itself  be  unequivocal, 
because  it  would  have  a  warlike  appearance.  The  case  state<l 
is  that  of  distinct  bodies  of  men  assembling  at  different  places, 
and  marching  from  these  places  of  partial  to  a  place  of  general 
rendezvous.  When  this  has  been  done,  an  assemblage  is  pro- 
duced which  would  in  itself  be  unequivocal.  But  when  is  it 
done  ?  What  is  the  assemblage  here  described  ?  The  assem- 
blage formed  of  the  different  bodies  of  partial  at  a  general  place 
of  rendezvous.  In  describing  the  mode  of  coming  to  this  as- 
semblage the  civil  term  "ti'avelling  "  is  dropped,  and  the  military 
term  "marching  "  is  employed.  If  this  was  intended  as  a  defini- 
tion of  an  assemblage  which  would  amount  to  levying  war,  the 
definition  requires  an  assemblage  at  a  general  place  of  rendez- 
vous, composed  of  bodies  of  men  who  had  previously  assembled 
at  places  of  partial  rendezvous.  But  this  is  not  intended  as  a 
definition ;  for,  clearly,  if  there  should  be  no  places  of  partial  ren- 
dezvous, if  troops  should  embody  in  the  first  instance,  in  great 
force,  for  the  purpose  of  subverting  the  government  by  violence, 
the  act  would  be  unequivocal,  it  would  have  a  warlike  appear- 
ance, and  it  would,  according  to  the  opinion  of  the  supreme 
court  properly  construed,  and  according  to  the  English  author- 
ities, amount  to  levying  war.    But  tliis,  though  not  a  definition, 
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is  i)ut  as  an  example;  and  sni'ely  it  may  be  safely  taken  as  an 
example.  If  different  bodies  of  men,  in  pursuance  of  a  treason- 
able design  jdainly  proved,  should  assemble  in  warlike  appear- 
ance at  places  of  partial  rendezvous,  and  should  march  from 
those  places  to  a  place  of  general  rendezvous,  it  is  difficult  to 
conceive  how  such  a  transaction  could  take  place  without  exhib- 
itin<r  the  appearance  of  war,  without  an  obnous  display  of  force. 
At  any  rate,  a  court,  in  stating  generally  such  a  military  assem- 
blage as  would  amount  to  levying  war,  and  having  a  case  before 
them  in  which  thei^e  was  no  assemblage  whatever,  cannot  rea- 
sonably be  understood,  in  putting  such  an  example,  to  dispense 
with  those  appearances  of  war  which  seem  to  be  require<i  by 
the  general  current  of  authorities.  Certainly  they  ought  not  to 
he  so  understood,  when  they  say,  in  express  terms,  that  "It  is 
more  safe,  as  well  as  moi^e  consonant  to  the  principles  of  our 
constitution,  that  the  crime  of  treason  should  not  be  extended 
hv  construction  to  doubtful  cases;  and  that  crimes  not  clearlv 
^\  ithin  the  constitutional  <lelinition  should  receive  such  punish- 
ment as  the  legislature  in  its  wisdow  may  provide." 

.Vfter  this  analysis  of  the  opinion  of  the  supreme  court,  it 
will  be  observed  that  the  direct  question,  whether  an  assemblage 
of  men  which  might  be  construed  to  amount  to  a  levying  of 
war  must  appear  in  force  or  in  military  form,  was  not  in  argu- 
ment or  in  fact  before  the  court,  and  does  not  appear  to  have 
been  in  terms  <lecided.  The  opinion  seems  to  have  been  drawn 
AA  ithout  particularly  a<lverting  to  this  question,  and  therefore, 
ui)on  a  transient  -view  of  particular  expressions,  might  inspire 
the  idea  that  a  display  of  force,  that  appearances  of  war,  wei'e 
not  necessary  ingredients  to  constitute  the  fact  of  levying  war. 
But  upon  a  more  intent  and  more  accurate  investigation  of  this 
opinion,  although  the  terms  "force''  and  "violence-'  are  not 
employed  as  descriptive  of  the  assemblage,  such  requisites  are 
declared  to  be  indispensable,  as  can  scarcely  exist  without  the 
appearance  of  war  and  the  existence  of  real  force.  It  is  said 
that  war  must  be  levied  in  fact;  that  the  object  must  be  one 
which  is  to  be  effected  by  foi'ce;  that  the  assemblage  must  be 
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such  as  to  prove  that  tiiis  is  its  object;  tliat  it  must  not  be  an 
equirocal  act,  without  a  warlike  appearance;  that  it  must  be 
an  open  ass^ublage  for  the  purpose  of  force.  In  the  course  of 
this  opinion  decisi<ms  are  quoted  and  approved  which  require 
tiie  employment  of  force  to  constitute  the  crime.  It  seems  ex* 
tremelj  diffllcult,  if  not  impossible,  to  reconcile  these  yarious 
declarations  with  the  Idea  that  the  supreme  court  considered  a 
secret,  unarmed  meeting,  although  that  meeting  be  of  conspira- 
tors, and  although  it  met  with  a  treasonable  intent,  as  an  actual 
levying  of  war.  Without  saying  that  the  assemblage  must  be 
in  force  or  in  warlike  form,  they  express  themselves  so  as  to 
show  that  this' idea  was  never  discarded,  and  they  use  terms 
which  cannot  be  otherwise  satisfied. 

Tke  opinion  of  a  sinjgle  judge  certainly  weighs  as  nothing,  if 
opposed  to  that  of  the  supreme  court;  but  if  he  was  one  of  the 
judges  who  assisted  in  framing  that  opinion,  if  while  the  im- 
pression under  whick  it  was  framed  was  yet  fresh  upon  his 
mind,  he  delivered  an  opinion  on  the  same  testimony,  not  con- 
tradictory to  that  which  had  been  given  by  all  the  judges  to- 
getker,  but  showing  the  sense  in  wkick  ke  understoo<l  terms 
tkat  might  be  differently  expounded,  it  may  fairly  be  said  to  be 
in  some  measure  explanatory  of  the  opinion  itself. 

To  tke  judge  before  whom  tke  ckarge  against  tke  prisoner  at 
tke  bar  was  first  brouigkt  the  same  testimony  was  offered  with 
that  which  had  been  exhibited  before  tke  supreme  court,  and  ke 
was  required  to  give  an  opinion  in  almost  the  same  case.  Upon 
this  occasion  he  said,  ''War  can  only  be  levied  by  the  employ- 
ment of  actual  force.  Troops  must  be  embodied,  men  must  be 
assembled,  in  order  to  levy  war."  Again,  he  observed,  "The 
fact  to  be  proved  in  this  case  is  an  act  of  public  notoriety.  It 
must  exist  in  the  view  of  the  world,  or  it  cannot  exist  at  all. 
The  assembling  of  forces  to  levy  war  is  a  visible  transaction,  and 
numbers  must  witness  it" 

It  is  not  easy  to  doubt  what  kind  of  assemblage  was  in  the 
mind  of  the  judge  who  used  these  expressions,  and  it  is  to  be 
recollected  that  he  ha<l  just  returned  from  the  supreme  court, 
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aii<l  yyiis  sj)eaking  on  the  verj'  facte  on  which  the  opinion  of  that 
(MMirt  was  delivered. 

TIk^  same  ju<lg(\  in  his  charge  to  the  grand  jurv  who  found 
this  bill,  observed,  "To  constitute  the  fact  of  levying  war,  it 
is  not  iH*(*essary  tliat  hostilities  shall  have  actually  commence<l 
})y  ciijrJij^ing  the  military  force  of  the  United  States,  or  that 
iiMiisiiifs  of  violence  against  the  government  shall  have  been 
cnrricMl  intx>  execution.  But  levying  war  is  a  fact  in  the  con- 
stitntion  of  which  force  is  an  indisx)ensable  ingredient  Any 
(Minibiiintion  to  subvert-by  foi-ce  the  government  of  the  Unite<l 
St.'if«"^.  violently  to  dismeml^er  the  union,  to  compel  a  change 
in  f  Im»  a<l ministration,  to  coerce  the  repeal  or  a<loption  of  a 
jrriM'MiI  law,  is  a  ccmspiracy  to  levy  war;  and  if  the  conspiracy 
III*  rn fried  into  effect  by  tlie  actual  employment  of  force,  by  the 
pmlMHJviiig  and  assembling  of  men  for  the  purpose  of  executing 
fill*  tn'asonable  design  which  was  previously  conceived,  jt 
Mmoiiiii.s  Uy  levying  of  war.  It  has  been  held  that  arms  are  not 
itt:j;piiilnl  (o  levying  war,  provided  the  force  assembled  be  suffi- 
i  iiMil.  U}  attain,  or  perhaps  to  justify  attempting,  the  object  with- 
Mii(  f  hi-m,"  This  i)aragraph  is  immediately  followed  by  a  refer- 
I'liiM  U)  t.lie  opinion  of  the  supreme  court. 

II.  ri'ciuires  no  commentary  upon  these  words  to  show,  that,  in 
iiir  opinion  of  the  ju<ige  who  uttered  them,  an  assemblage  of 
iMiii  w  liich  should  constitute  the  fact  of  levying  war  must  be  an 
ncscnmhluge  in  force,  and  that  he  so  understood  the  opinion  of 
itin  r:iipn?nie  court  If  in  that  opinion  there  may  be  found  in 
eiiiiio  passages  a  want  of  precision,  and  indefiniteness  of  ex- 
pir.Rtilon,  which  has  occasione<l  it  to  be  differently  understood 
liv  «lllT<T(»nt  persons,  that  may  well  be  accounted  for,  when  it  is 
ii.iiillrcUMl  that  in  the  particular  case  there  was  no  assemblage 
.V  liit(4*ver.  In  expounding  that  opinion  the  whole  should  be 
i.ihrn  U)gether,  and  in  reference  to  the  particular  case  in  which 
n  \Mts  delivered.  It  is,  however,  not  improbable  that  the  nus- 
h in liirN (binding  has  arisen  from  this  circumstance.  The  coui*t, 
iiiH|iiestionably,  did  not  consider  arms  as  an  indispensable  requi- 
^IU*  Ut  le\'ying  war;  an  assemblage  adapted  to  the  object  ndght 
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be  in  a  condition  to  effeet  or  to  attempt  it  without  tliem.  Nor 
did  the  court  consider  tlie  acteal  application  of  tlie  force  to  tbe 
object^  at  all  times^  an  ii^iqpensable  xeqnisito;  for  an  assem- 
blage mit^t  be  in  a  condition  to  Bfffij  fovee,  ndgbt  be  in  a  stale 
adapted  to  real  war,  withont  Kaving  made  the  actoal  applicaUcm 
of  tiiat  forces  From  tbese  positions^  which  are  to  be  f oond  in 
the  opinioni  it  may  have  ben  iitf erred,  it  is  thooi^t  too  hastity, 
that  tbe  nature  of  the  assemblage  was  unimportant^  and  that 
war  mfgjht  be  considered  as  actually  loTied  by  ft^y  meeting  of 
men,  if  a  criminal  intention  can  be  imputed  to  them  by  testi- 
mony of  any  kind  whateyer. 

It  has  be^Q  thought  proper  to  discuss  this  question  at  large, 
and  to  reriew  liie  opinion  of  the  supreme  court,  although  this 
court  would  be  more  disposed  to  leave  the  question  of  fact, 
whether  an  overt  act  of  levying  war  was  committed  on  Blenner- 
hassett's  island,  to  the  jury,  under  this  explanation  of  the  law, 
and  to  instruct  them,  that,  unlec»  the  assemblage  on  Blennerhas- 
sett^s  island  was  an  assemblage  in  fdrce,  was  a  military  assem- 
blage in  a  condition  to  make  war,  it  was  not  a  levying  of  war, 
and  that  they  could  not  construe  it  into  an  acjb  of  war,  than  to 
arrest  tiie  further  testimony  which  might  be  offered  to  connect 
the  prisoner  with  tiiat  assemblage^  or  to  prove  the  intention  of 
tiiose  who  assembled  together  at  that  place.  This  pointy  how- 
ever, is  not  to  be  understood  as  decided.  It  will,  perhaps,  con- 
stitute an  essential  inquiry  in  another  case. 

Before  leaving  tbe  opinion  of  the  supreme  court  entirely,  on 
the  question  of  the  nature  of  the  assemblage  which  will  consti- 
tute an  act  of  levying  war,  this  court  cannot  forbear  to  ask, 
Why  is  an  assemblage  absolutely  required  ?  Is  it  not  to  judge 
in  some  measure  of  the  end  by  the  proportion  which  the  means 
ijear  to  the  end  ?  Why  is  it  that  a  single  armed  individual, 
entering  a  boat  and  sailing  down  the  Ohio,  for  the  avowed  pur- 
pose of  attacking  New  Orleans,  could  not  be  said  to  levy  war  ? 
Is  it  not  that  he  is  apparently  not  in  a  condition  to  levy  war  ? 
If  this  be  so,  ought  not  the  assemblage  to  furnish  some  evidence 
of  its  intention  and  capacity  to  levy  war  before  it  can  amount 
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to  levying  wai*  ?  And  ought  not  the  supreme  court,  when 
s]>eaking  of  ;iu  assemblage  for  the  purpose  of  effecting  a  treason- 
able object  by  force,  be  understood  to  indicate  aji  assemblage 
exhibiting  the  appearance  of  force  ? 

Tlie  definition  of  the  attorney  for  the  United  States  deserves 
notice  in  this  respect  It  is,  "When  there  is  an  assemblage  of 
men  convened  for  the  purpose  of  effecting  by  force  a  treasona- 
ble object,  which  force  is  meant  to  be  employed  before  the  as- 
semblage disperses,  this  is  treason." 

To  rea^l  this  definition  without  a<lverting  to  the  argument,  we 
should  infer  that  the  assemblage  was  itself  to  effect  by  force 
the  treasonable  object,  not  to  join  itself  to  some  other  bodies  of 
men,  and  then  to  effect  the  object  b}'  their  combined  force. 
Under  this  construction  it  would  be  expected  the  appearance  of 
the  assemblage  would  bear  some  proportion  to  the  object,  and 
would  indicate  the  intention  ;  at  any  ittte,  that  it  would  be  an 
assemblage  in  force.  This  construction  is  most  certainly  not 
that  ^^'hich  was  intended,  but  it  serves  to  show  that  general 
phrases  must  always  be  understood  in  reference  to  the  subject- 
matter,  and  to  the  general  principles  of  law. 

( )n  that  division  of  the  subject  which  respects  the  merits  of 
the  case  connected  with  the  pleadings,  two  points  are  also 
made. 

1st.  That  this  indictment,  having  charged  the  prisoner  with 
levying  war  on  Blennerhassett's  island  and  containing  no  other 
overt  act,  cannot  be  supported  by  proof  that  war  was  levied  at 
that  place  by  other  persons,  in  the  absence  of  the  prisoner,  even 
admitting  those  persons  to  be  connected  with  him  in  one  com- 
mon treasonable  conspiracy. 

2(1.  That,  admitting  such  an  indictment  could  be  supported 
by  such  evidence,  the  previous  conviction  of  some  person  who 
committed  the  act  w^hich  is  said  to  amount  to  levying  war  is 
indispensable  to  the  conviction  of  a  person  who  advised  or  pro- 
cured that  act. 

As  to  the  first  point,  the  indictment  contains  two  counts,  one 
of  which  charges  that  the  prisoner,  with  a  number  of  persons 
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unknown,  levied  war  on  Blennerhassett's  island,  in  the  county 
of  Wood,  in  the  district  of  Virginia  ;  and  the  other  adds  the 
circumstance  of  their  proceeding  from  that  island  down  the 
river,  for  the  purpose  of  seizing  New  Orieans  by  force. 

In  point  of  fact,  the  prisoner  was  not  on  BlennerhassetVs 
island,  nor  in  the  county  of  Wood,  nor  in  the  district  of  Vir- 
ginia. 

In  considering  this  point,  the  court  is  led  first  to  inquire 
whether  an  indictment  for  levying  war  must  specify  an  overt 
act,  or  would  be  suflScient  if  it  merely  charged  the  prisoner  in 
general  terms  with  having  levied  war,  omitting  the  expression 
of  place  or  circumstance. 

The  place  in  which  a  crime  was  committed  is  essential  to  an 
indictment,  were  it  only  to  show  the  jurisdiction  of  the  court. 
It  is  also  essential  for  the  purpose  of  enabling  the  prisoner  to 
make  his  defence.  That  at  common  law  an  indictment  would 
have  been  defective,  which  did  not  mention  the  place  in  which 
the  crime  was  committed,  can  scarcely  be  doubted.  For  this, 
it  is  sufficient  to  refer  to  Hawkins,  b.  2,  c.  25,  s.  84,  and  c.  23, 
8.  91.  This  necessity  is  rendered  the  stronger  by  the  consti- 
tutional provision  that  the  offender  "  shall  be  tried  in  the  state 
and  district  wherein  the  crime  shall  have  been  committed,"  and 
by  the  act  of  congress  which  requires  that  twelve  petty  jurors, 
at  least,  shall  be  summoned  from  the  county  where  the  offence 
w^as  committed. 

A  description  of  the  particular  manner  in  which  the  war  was 
levied  seems  also  essential,  to  enable  the  accused  to  make  his 
defence.  The  la^\'  does  not  expect  a  man  to  be  prepared  to 
defend  everv  act  of  his  life  which  may  be  suddenlv  and  without 
notice  alleged  against  him.  In  common  justice,  the  particular 
fact  with  which  he  is  charged  ought  to  be  stated,  and  stated 
in  such  a  manner  as  to  afford  a  reasonable  certainty  of  the  na- 

• 

ture  of  the  accusation,  and  the  circumstances  w^hich  will  be 
adduced  against  him.  The  general  doctrine  on  the  subject  of 
indictments  is  full  to  this  point.  Foster,  (p.  149,)  speaking  of 
the  treason  of  compassing  the  king's  death,  says,  "From  what 
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has  been  said  it  foUoweth  that  in  every  indictment  for  this  spe- 
cies of  treason,  and,  indeed,  for  levyinjx  war  and  adhering  to  the 
kin^^s  enemies,  an  overt  -act  must  be  alleged  and  proved.  For 
the  o^  ert  act  is  the  charge  to  which  the  prisoner  must  apply  his 
defence.-^ 

In  page  220  Foster  repeats  this  declaration.  It  is  also  laid 
dow  n  in  Hawkins,  b.  8,  c.  17,  s.  29  ;  1  Hale,  121  ;  1  East,  IKi, 
jvnd  by  the  other  authorities  cited,  especially  Vaughan's  case. 
In  eoiToboration  of  this  opinion,  it  may  be  observed,  that  treason 
can  only  be  established  by  the  proof  of  overt  acts,  and  that,  by 
tlie  common  law,  as  well  as  by  the  statute  of  7th  of  William  m., 
those  overt  acts  only  which  are  chai'ged  in  the  indictment  can 
l)e  <riven  in  evidence,  unless,  perhaps,  as  corroborative  testimony 
after  the  overt  acts  are  proved.  That  clause  in  the  constitution, 
too.  which  says  that  iii  all  criminal  prosecutions  the  accuse<l 
shall  enjoy  the  right  '^to  be  informed  of  the  nature  an<l  cause 
of  the  accusation,"  is  considei'ed  as  having  a  direct  bearing  on 
this  ]>oint  It  secures  to  him  such  information  as  will  enable 
him  to  prepare  for  his  defence. 

It  seems,  then,  to  be  perfectly  clear  that  it  would  not  be 
sufficient  for  an  indictment  to  allege  generally  that  the  accused 
had  levied  war  against  the  United  States.  The  charge  must 
be  more  particularly  specifie<l,  by  laying  what  is  termed  an  overt 
a<^t  of  levying  war.  The  law  relative  to  an  appeal,  as  cite<l 
from  Stamford,  is  strongly  corroborative  of  this  opinion. 

If  it  be  necessary  to  specify  the  charge  in  the  indictment,  it 
would  seem  to  follow,  irresistibly,  that  tlie  charge  must  be 
j>roved  as  laid. 

All  the  autliorities  which  require  an  overt  act  require  also 
that  this  overt  act  sliould  be  provetl.  The  decision  in 
\'anghan'S  case  is  particularly  in  point.  Might  it  be  other- 
wise, the  charge  of  an  overt  act  would  be  a  mischief  instead 
of  an  a<ivantage  to  the  accused.  It  would  lead  him  from  the 
trne  cause  and  nature  of  the  accusation,  instead  of  informing 
him  resp)ecting  it. 
But  it  is  contended  on  the  part  of  the  prosecution,  that  al- 
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though,  the  accused  had  never  been  with  the  party  which  as- 
8^nble<l  at  Blennerhassett's  island,  and  was  at  the  time  at  a 
great  distance,  and  in  a  different  state,  he  was  yet  legally 
present,  and  therefore  may  properly  be  charged  in  the  indict- 
ment as  being  present  in  fact. 

It  is  therefore  necessary  to  inquire  whether  in  this  case  the 
doctrine  of  constructive  presence  can  apply. 

It  is  conceived  by  the  court  to  be  possible  that  a  person  may 
be  concerned  in  a  treasonable  conspiracy,  and  yet  be  legally,  as 
well  as  actually,  absent,  while  some  one  act  of  the  treason  is 
perpetrated.  If  a  rebellion  should  be  so  extensive  as  to  spread 
through  every  state  in  the  union,  it  vd\l  scarcely  be  contended 
that  every  individual  concenied  in  it  is  legally  present  at 
eveiT  overt  act  committed  in  the  course  of  that  i*ebellion.  It 
would  be  a  yery  violent  presumption  indeed,  too  violent  to  be 
made  without  clear  authority,  to  presume  that  even  the  chief 
of  the  rebel  army,  with  the  chief  at  its  head,  should  be  prose- 
cuting war  at  one  extremity  of  our  territory,  say  in  !New  Hamp- 
shire; if  this  chief  should  be  there  captured  and  sent  to  the 
other  extremity  for  the  purpose  of  tibial  ;  if  his  indictment,  in- 
stead of  alleging  an  overt  act,  which  was  true  in  point  of  fact, 
should  allege  that  he  had  assembled  some  small  party,  which  in 
truth'  he  had  not  seen,  and  had  levied  war. by  engaging  in  a 
skirmish  in  Georgia,  at  a  time  when  in  reality  he  was  fighting 
a  battle  in  New  Hamsphire  ;  if  such  evidence  would  support 
such  an  indictment,  by  the  fiction  that  he  was  legally  present, 
though  really  absent,  all  would  ask,  To  what  purpose  are  those 
provisions  in  the  constitution  which  direct  the  place  of  trial,  and 
ordain  that  the  accused  shall  be  informed  of  the  nature  and 
cause  of  the  accusation  ? 

But  that  a  man  may  be  legally  absent  who  has  counselled  or 
procured  a  treasonable  act  is  proved  by  all  those  books  which 
treat  upon  the  subject,  and  whjch  concur  in  declaiing  that  such 
a  person  is  a  principal  traitor,  not  because  he  was  legally  pres- 
ent, but  because  in  treason  all  are  principals.  Yet  the  indict- 
ment upon  general  principles  would  charge  him  according  to 
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the  truth  of  the  case.  Lord  Coke  says,  "If  many  conspire  to 
levy  war,  and  some  of  them  do  levy  the  same  according  to  the 
coiisi)iracy,  this  is  high  treason  in  all."  Why?  Because  all  were 
lej^lly  ]>resent  when  the  war  was  levied?  No.  "For  in  trea- 
son." continues  Lord  Coke,  "all  be  principals,  and  war  is 
levied."  In  this  case  tlie  indictment,  reasoning  from  analogy, 
would  not  charge  that  the  absent  conspirators  were  present,  but 
would  state  the  truth  of  the  case.  If  the  conspirator  ha<l  done 
uothinp:  which  amounte<l  to  levying  of  war,  and  if  by  oui*  con- 
stitution the  doctrine  that  an  accessory  becomes  a  principal  be 
not  adopted,  in  consequence  of  which  the  conspirator  could  not 
be  condemned  under  an  indictment  stating  the  truth  of  the  case, 
it  M  ould  be  going  very  far  to  say  that  this  defect,  if  it  be  termed 
one,  may  be  cui'ed  by  an  indictment  stating  the  case  untruly. 

Tills  doctrine  of  Lor<l  Coke  has  been  adopted  by  all  subse- 
quent writers  ;  and  it  is  generally  laid  down  in  the  English 
books  that  whatever  will  make  a  man  an  accessory  in  felony 
will  make  him  a  principal  in  treason  ;  but  it  is  nowhere  sug- 
gested that  he  is  by  construction  to  be  considered  as  present 
when  in  point  of  fact  he  was  absent. 

Fost<?r  lias  been  particularly  quoted,  and  certainly  he  is  pre- 
cisely in  point.  "It  is  well  known,"  says  Foster,  "that  in  the 
langua<]:e  of  the  law  there  are  no  accessories  in  high  treason  ; 
all  are  principals.  Every  instance  of  incitement,  aid,  or  pro- 
tection, which  in  the  case  of  felony  will  render  a  man  an  acces- 
sory before  or  after  the  fact,  in  the  case  of  high  treason,  whether 
it  be  treason  at  conunon  law  or  by  statute,  will  make  him  a 
principal  in  treason."  The  cases  of  incitement  and  aid  are 
cases  put  as  examples  of  a  man's  becoming  a  principal  in  trea- 
son, not  because  he  was  legally  present,  but  by  force  of  that 
maxim  in  the  common  law,  that  whatever  will  render  a  man  an 
accessory  at  common  law  will  render  him  a  principal  in  treason. 
In  other  passages  the  words  "command"  or  "procure"  are 
used  to  indicate  the  same  state  of  things,  that  is,  a  treasonable 
assemblage  produced  by  a  man  who  is  not  himself  in  that  as- 
semblage. 
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In  point  of  law,  then,  the  man,  who  incites,  aids,  or  procures  a 
treasonable  act,  is  not,  merely  in  consequence  of  that  incitement, 
aid,  or  procurement,  legally  present  when  that  act  is  committed. 

If  it  does  not  result  from  the  nature  of  the  crime  that  all  who 
are  concerned  in  it  are  legally  present  at  every  overt  act,  then 
each  case  depends  upon  its  own  circumstances  ;  and  to  judge 
how  far  the  circumstances  of  any  case  can  make  him  legally 
present  who  is  in  fact  absent,  the  doctrine  of  constructive  pres- 
ence must  be  examined. 

Hale  (in  his  1st  vol.  p.  615)  says,  "Regularly  no  man  can 
be  a  principal  in  felony  unless  he  be  present."  In  the  same 
page  he  says,  "An  accessory  before  is  he,  that,  being  absent  at 
the  time  of  the  felony  committed,  doth  yet  procure,  counsel,  or 
command  another  to  commit  a  felony."  The  books  are  full  of 
passages  which  state  this  to  be  the  law.  Foster,  in  showing 
what  act«  of  concurrence  will  make  a  man  a  principal,  says, 
"He  must  be  present  at  the  perpetration,  otherwise  he  can  be 
no  more  than  an  accessory  before  the  fact." 

These  strong  distinctions  would  be  idle,  at  any  rate  they 
would  be  inapplicable  to  treason,  if  they  were  to  be  entirely  lost 
in  the  doctrine  of  constructive  presence. 

Foster  adds,  (pagie  349,)  "When  the  law  requireth  the  pres- 
ence of  the  accomplice  at  the  perpetration  of  the  fact  in  order 
to  render  him  a  principal,  it  doth  not  require  a  strict,  actual, 
immediate  presence,  such  a  presence  as  would  make  him  an 
eye  or  ear  witness  of  what  passeth."  The  terms  used  by  Fos- 
ter are  such  as  would  be  employed  by  a  man  intending  to  show 
the  necessity  that  the  absent  person  should  be  near  at  hand, 
although,  from  the  nature  of  the  thing,  no  precise  distance  could 
be  marked  out.  An  inspection  of  the  cases  from  which  Foster 
drew  his  general  principle  will  serve  to  illustrate  it.  (See  Hale, 
p.  439.)  In  all  these  cases  put  by  Hale,  the  whole  party  set 
out  together  to  commit  the  very  fact  charged  in  the  indictment, 
or  to  commit  some  other  unlawful  act,  in  which  they  are  all  to 
be  personally  concerned  at  the  same  time  and  place,  and  are,  at 
the  very  time  when  the  criminal  fact  is  committed,  near  enough 
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to  give  actual  personal  aid  and  assistance  to  tlie  man  who  per- 
petrated it  Hale,  (in  page  449,)  giving  ttie  reason  for  the  decis- 
ion in  the  case  of  the  Lord  Dacres,  says,  "They  ail  came  with  an 
intent  to  steal  the  deer,  and  consequently  the  law  supposes  that 
they  came  all  with  the  intent  to  oppose  all  that  should  hinder 
them  in  that  design."  The  original  case  says  this  was  their 
resolution.  This  opposition  would  be  a  personal  opposition. 
This  case,  even  as  state<l  by  Hale,  would  clearly  not  comprehend 
any  man  who  entered  into  the  combination,  but  who,  in- 
stead of  going  to  the  park  where  the  murder  was  committed, 
should  not  set  out  with  the  others,  shouhl  go  to  a  different  park, 
or  should  even  lose  his  way.    (See  Hale,  534.) 

In  both  the  cases  here  stated  the  persons  actually  set  out 
together,  and  were  near  enough  to  assist  in  the  commission  of 
the  fact  That  in  the  case  of  Pudsy  the  felony  was,  as  stated 
by  Hale,  a  different  felony  from  that  originally  intended,  is  un- 
ini])ortant  in  regai'd  to  the  particular  principle  now  under  con- 
sideration, so  far  as  respecte<i  distance  ;  as  respected  capacity 
to  assist  in  case  of  resistance,  it  is  the  same  as  if  the  robbery 
had  been  that  which  was  originally  designed.  The  case  in  the 
original  report  shows  that  the  felony  conunitted  was  in  fact  in 
pursuance  of  that  originally  designed.  Foster  (p.  350)  plainly 
supposes  the  same  particular  design,  not  a  general  design  com- 
posed of  many  particular,  distinct  facts.  He  supposes  them  to 
be  co-operating  with  respect  to  that  particular  design.  This  may 
be  illustrate<l  by  a  case  which  is  perhaps  common.  Suppose  a 
band  of  robbers  confederated  for  the  general  purpose  of  robbing. 
They  set  out  together,  or  in  parties,  to  rob  a  particular  in<iivid- 
ual,  and  each  performs  the  part  assigne<l  to  him.  Some  ri<le  up 
to  the  individual  and  demand  his  purse,  others  watch  out  of 
sight  to  intercept  those  who  might  be  coming  to  assist  the  man 
on  whom  the  robbery  is  to  be  committed.  If  murder  or  robbery 
actually  take  place,  all  are  principals,  and  all,  in  construction  of 
law,  are  present  But  suppose  they  set  out  at  the  same  time, 
or  at  different  times,  by  <lifferent  roads,  to  attack  and  rob  differ- 
ent individuals  or  different  companies  ;  to  commit  distinct  acts 
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cf  lobbery.  It  liM  aerar  bean  eoDteaded  that  those  who  com- 
initted  one  act  of  robbefy,  or  who  failed  altogefiiery  were  con- 
stmetiTdj  pieaeoLt  at  flie  act  4rf  thoae  who  were  a^odatod  witii 
them  in  the  ecHnmim  ot^edi  ol  rdtibesry,  who  were  to  share  tiie 
plfu^kBTt  but  who  did  sot  assiat  at  the  particuhtf  They  do, 

iadeiidt  belong  to  the  genefid  imrtgry  biit  tttey  are  not  of  the  par- 
tieolar  parfy  which  eomniittod  this  fact  Foster  concludes  t2iis 
ssbject  by  obserringy  that,  ^in  order  to  render  a  person  an  ac- 
complice and  a  principal  in  fdoiqr»  he  most  be  aiding  and  abet- 
ting at  the  fact,  or  ready  to  aitord  assistance  If  necessary."  Ihat 
i%  at  tiie  particnlar  fact  which  is  chargedi  he  must  be  rea^  to 
render  assistance  to  those  who  are  committing  that  particnlar 
fact ;  he  nrast^  as  is  stated  by  Hawkins,  be  ready  to  give  imme- 
diate and  direct  assistance. 

All  the  cases  to  be  foond  in  the  books  go  to  the  same  pdnt. 
Let  them  be  applied  to  that  under  consideration. 

The  whole  treason  laid  in  this  indictment  is  the  levjring  of 
war  in  Blennerhassett's  island,  and  the  whole  question  to  which 
the  inquiry  of  the  court  is  now  directed  is,  whether  the  prisoner 
was  I^sbJIj  ixresent  at  that  fact 

I  say  this  is  the  whole  question,  because  the  prisoner  can  only 
be  ccmvlcted  on  the  overt  act  laid  in  tiie  indictment.  With  re- 
spect to  this  prosecution,  it  is  as  if  no  other  overt  act  existed. 
If  other  overt  acts  can  be  inquired  into,  it  is  for  the  sole  pur- 
pose of  proving  the  particular  fact  charged  ;  it  is  as  evidence 
of  the  crime  consisting  of  this  particular  fact,  not  as  establish- 
ing the  general  crime  by  a  distinct  fact 

The  counsel  for  the  prosecution  have  charged  those  engaged 
in  the  defence  with  considering  the  overt  act  as  the  treason, 
whereas  it  ought  to  be  considere<l  solely  as  the  evidence  of  the 
treason  ;  but  the  counsel  for  the  prosecution  seem  themselves 
not  to  have  sufficiently  adverted  to  this  clear  principle,  that, 
though  the  overt  act  may  not  be  itself  the  treason,  it  is  the 
sole  act  of  that  treason  which  can  i)roduce  conviction.  It  is 
the  sole  point  in  issue  between  the  parties.  And  the  only  <iivis- 
ion  of  that  point,  if  the  expression  be  allowed,  which  the  court 
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is  now  examining,  is  the  constructive  presence  of  the  prisoner 
at  the  fact  charged- 

To  return,  then,  to  the  application  of  the  cases. 

Had  the  prisoner  set  out  witii  the  party  from  Beaver  for  Blen- 
nerhassett's  island,  or,  perhaps,  had  he  set  out  for  that  place, 
thouj^h  not  from  Beaver,  an<i  haxl  arrived  in  the  islan<l,  he  would 
have  been  present  at  the  fact ;  had  he  not  arrived  in  the  island 
but  had  taken  a  position  near  enough  to  co-operate  with  those 
on  the  island,  to  assist  them  in  any  act  of  hostility,  or  to  aid 
them  if  attacke<l,  the  question  whether  he  was  constructively 
present  would  be  a  question  compounded  of  law  and  fact, 
which  would  be  decided  by  the  jury,  with  the  aid  of  the  court, 
so  far  as  respected  the  law.  In  this  case  the  accused  would 
have  been  of  the  particular  party  assembled  on  the  island,  and 
would  have  been  associated  with  them  in  the  particular  act  of 
levying  war  said  to  have  been  committed  on  the  island. 

But  if  he  was  not  with  the  party  at  any  time  before  they 
reached  the  island  ;  if  he  <lid  not  join  them  there,  or  intend  to 
join  them  there  ;  if  his  personal  co-operation  in  the  general  plan 
T\  as  to  be  afforded  elsewhere,  at  a  great  distance,  in  a  different 
state  ;  if  the  overt  acts  of  treason  to  be  performed  by  him  were 
to  be  distinct  overt  acts;  then  he  was  not  of  the  particular  party 
assembled  at  BlennerhassetVs  island,  and  wns  not  constructively 
present,  aiding  and  assisting  in  the  particular  act  which  was 
there  committed. 

The  testimony  on  this  point,  so  far  as  it  has  been  delivere4l, 
is  not  equivocal.  There  is  not  only  no  evidence  that  the  ac- 
cused was  of  the  particular  party  which  assembled  on  Blenner- 
hassett's  island,  but  the  whole  evidence  shows  he  was  not  of 
tliat  party. 

In  felony,  then,  admitting  the  crime  to  have  been  complete<l 
on  the  island,  and  to  have  been  advised,  procured,  or  commanded 
by  the  accused,  he  would  have  been  incontestably  an  accessory, 
and  not  a  principal. 

But  in  treason,  it  is  said,  the  law  is  otherwise,  because  the 
theatre  of  action  is  more  extensive. 
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TMs  reasoning  applfes  in  England  as  strongly  as  in  the  United 
States.  While  in  1715  and  1745  the  family  of  St^iart  soni^t  to 
regeisk  the  crown  thqr  had  forfeited,  the  straggle  was.  for  the 
whole  kingdom ;  yet  no  man  was  ^rer  considered  as  legally 
present  at  one  place,  when  actually  at  another  ;  or  as  aiding  in 
one  transaction,  while  actually  employed  in  another. 

With  the  perfect  knowledge  that  the  whole  nation  may  be 
the  theatre  of  action,  the  English  books  nnite  in  declaring  that 
he  who  connsels,  procures,  or  aids  treason  is  goilty  accesso- 
rially ,  and  solely  in  virtae  of  the  common-law  principle  that  what 
will  make  a  man  an  acce«iory  in  felony  makes  him  a  principal  in 
treason.  So  far  from  considering  a  man  as  constmctiyely  pres- 
ent at  eyery  oTort  act  of  the  general  treason  in  which  he  may 
haye  been  conc^ned,  the  whole  doctrine  of  the  books  limits  the 
proof  against  him  to  those  particnlar  oyert  acts  of  leyying  war 
with  which  he  is  chaarged. 

What  would  be  the  effect  of  a  different  doctrine  ?  Clearly 
that  which  has  been  stated.  If  a  person  levying  war  in  Ken- 
tucky may  be  said  to  be  constmctiyely  present  and  as8emble<l 
with  a  party  carrying  on  wair  in  Virginia^  at  a  great  distance 
from  him,  then  he  is  present  at  eyery  oyert  act  i)erf ormed  any- 
where ;  he  may  be  tried  in  any  state  on  the  continent  where 
any  oyert  act  has  been  committed ;  he  may  be  proyed  to  be 
guilty  of  an  oyert  act  laid  in  the  indictment  in  which  he  had  no 
personal  participation,  by  preying  that  he  adyised  it,  or  that  he 
committed  other  acts. 

This  is  perhaps  too  extrayagant  to  be  in  terms  maintained. 
Certainly  it  cannot  be  supported  by  the  doctrines  of  the  English 
law. 

The  opinion  of  Judge  Paterson  in  MitchelPs  case  has  been 
cited  on  this  point.    (2  Dall.  348.) 

The  indictment  is  not  specially  stated  ;  but  from  the  case  as 
reported,  it  must  have  been  either  general,  for  levying  war  in 
the  county  of  Alleghany,  and  the  overt  act  laid  must  have  been 
the  assemblage  of  men  and  levying  of  war  in  that  county  ;  or 
it  mnst  have  given  a  particular  detail  of  the  treasonable  transac* 
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tioiis  in  that  county.  The  first  supposition  is  the  most  probable; 
but  let  the  indictment  be  in  the  one  form  or  the  other,  and  the 
result  is  tlie  same.  The  faets  of  the  case  are,  that  a  large  body 
of  men,  of  whom  Mitchell  was  one,  assembled  at  Braddock's 
field,  in  the  county  of  Alleghany,  for  the  purpose  of  committing 
acts  of  violence  at  Pittsburgh  ;  that  there  was  also  an  assem- 
i)laj:e  at  a  different  time  at  Couches  fort,  at  which  the  prisoner 
Jilso  attended.  The  general  and  avowed  object  of  that  meeting 
was  to  concert  measures  for  resisting  the  execution  of  a  public 
la\>.  At  Couches  fort  the  resolution  was  taken  to  attack  the 
house*  of  the  inspector,  and  the  body  there  assembled  marched 
to  that  house  and  attacked  it.  It  was  proved,  by  the  competent 
nninbcM'  of  witnesses,  that  he  was  at  Couches  fort  armed  ;  that 
ho  offered  to  reconnoitre  the  house  to  be  .attacked  ;  that  he 
nin.n  hod  with  the  insurgents  towards  the  house  ;  that  he  was 
with  ih(Mu  aft(»r  the  action,  attending  the  body  of  one  of  his 
conjradoR  who  was  killed  in  it ;  one  witness  swore  positively 
that  ho  was  present  at  the  burning  of  the  house,  and  a  second 
witness  said  that  "it  ran  in  his  head  that  he  had  seen  him 
thiM'e.*'  That  a  doubt  should  exist  in  such  a  case  as  this  is 
strnii^r  (»vidence  of  the  necessity  that  the  overt  act  should  be 
iMMM|nivocally  proved  by  two  Txitnesses. 

lint  \N  hat  was  the  opinion  of  the  judge  in  this  case?  Couches 
TtM  t  and  Neville's  house  being  in  the  same  county  ;  the  assem- 
Mntxi»  having  been  at  Couches  fort,  and  the  resolution  to  attack 
thn  honsij  having  been  there  taken  ;  the  body  having,  for  the 
•M  i»wrd  |)urpose,  moved,  in  execution  of  that  resolution,  towiirds 
<hp  honse  to  be  attacked,  he  inclined  to  think  that  the  act  of 
♦♦HMrhing  was  in  itself  levying  war.  If  it  was,  then  the  overt 
•o  I  In  id  in  the  indictment  was  consummated  by  the  assemblage 
'»<  <'iMiches  and  the  marching  from  thence,  and  Mitchell  was 
f»MviM|  t-o  l>e  guilty  by  more  than  two  positive  witnesses.  But 
'*  HioMit,  deciding  this  to  be  the  law,  he  proceeded  to  consider 
^*»»^  nMH»ting  at  Couches,  the  immediate  marching  to  Neville's 
'^^'UQo,  nnd  the  attack  and  burning  of  the  house,  as  one  transac- 
^^^**»      Mitchell  was  proved  by  more  than  two  positive  witnesses 
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to  have  beesa  in  tliat  tnaMettra^  to  liaye  taken  an  aetiTe  part  in 
it^  and  the  jndfe  dedared  it  to  be  mineeessary  tiiat  all  shonld 
haye  seen  Urn  aA  1^  ttme  lime  and  place. 

But  suppose  not  a  single  wttness  liad  proved  Miteliea  to  bave 
been  at  Oonebes,  m  coi  tilie  maireki  or  at  XTeviHe's.  Bnppose  be 
bad  been  at  the  time  notoarikmdy  absent  in  a  different  state. 
Can  it  be  believed  hy  any  persoiiy  who  observes  the  cantion 
with  which  Jndlg^  Paterson  required  the  eomrtitational  proof  of 
two  witnesses  to  the  same  overt  act,  that  he  would  have  said 
lUtchdl  was  constructively  present^  and  mighty  on  that  straining 
of  a  1^^  fiction,  be  found  guilly  of  treason  ?  Had  he  deliv- 
ered such  an  ojdnion,  what  would  have  been  the  language  of 
this  country  respectmg  it  ?  Had  he  given  this  opinion,  it  would 
have  required  all  the  correctness  of  his  life  to  strike  his  name 
from  that  bloody  list  in  which  the  name  of  Jeffreys  is  enrolled. 

But  to  estimate  the  opinion  in  Mitoh^*s  case,  let  its  circum- 
stances be  transferred  to  Burr's  case.  Suppose  the  bo<ly  of  men 
assembled  in  Blennerhassett's  island  had  previously  met  at  some 
other  place  in  the  same  county ,  and  that  Burr  ha<l  been  proved 
to  be  with  them  by  four  witoesses;  that  the  resolution  to  march 
to  Blennerhassett's  island  for  a  treasonable  purpose  had  been 
there  taken;  that  he  had  been  seen  on  the  march  vrith  them; 
that  one  witness  had  seen  him  on  the  island;  that  another 
thoufe^t  he  had  seen  him  there;  that  he  had  been  seen  with  the 
party  directly  after  leaving  the  island;  that  this  indictm^it  had 
charged  the  levying  of  war  in  Wood  county  generally;  the 
cases  would  then  have  been  perfectly  parallel,  and  the  decisions 
would  have  been  the  same. 

In  conformity  with  principle  and  with  authority,  then,  the 
prisoner  at  the  bar  was  neither  legally  nor  actually  present  at 
Blennerhassett's  island;  and  the  court  is  stronglj  inclined  to 
the  opinion,  that,  without  proving  an  actual  or  legal  presence  by 
two  witnesses,  the  overt  act  laid  in  tiiis  indictment  cannot  be 
proved. 

But  this  opinion  is  controverted  od  two  grounds. 

The  first  is,  that  the  indictment  does  not  charge  the  prisoner 
to  have  been  present. 
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The  second,  that,  although  he  was  absent,  yet.  if  he  causal 
the  assemblafee,  he  may  be  in<licte<l  as  being  present,  and  con- 
victed on  evidence  that  he  caused  the  ti*easonable  act 

The  first  position  is  to  be  decided  b}'  the  indictment  itself. 
The  court  understands  the  allegation  differently  from  the  attor- 
uey  for  the  United  States.  The  court  understands  it  to  be 
(iirectly  charged  that  the  prisoner  did  assemble  with  the  multi- 
tude, and  did  march  with  them.  Nothing  will  more  clearly  test 
this  construction  than  putting  the  case  into  a  shape  which  it 
ijiay  possibly  take.  Suppose  the  law  to  be  that  the  indictment 
would  be  defective  unless  it  alleged  the  presence  of  the  person 
indicted  at  the  act  of  treason.  If  upon  a  special  verdict  factcs 
should  be  found  which  amounted  to  a  levying  of  war  by  the 
accused,  and  his  counsel  should  insist  that  he  could  not  be  con- 
demned, because  the  indictment  was  defective  in  not  charg- 
ing that  he  was  himself  one  of  the  assemblage  which  consti- 
tuted tiie  treason,  or  because  it  alleged  the  pi'ocurement  defec- 
tively, would  the  attoruey  admit  tliis  construction  of  his  indict- 
ment to  be  correct  ?  I  am  persua<led  that  he  would  not,  and  that 
he  ought  not  to  make  such  a  concession.  If,  after  a  verdict,  the 
indictment  ouight  to  be  construed  to  allege  that  the  prisoner  was 
one  of  the  assemblage  at  Blennerhassett's  island,  it  ought  to  be 
so  construed  now.  But  tliis  is  unimpoi*tant;  for  if  the  indictment 
alleges  that  the  prisoner  procured  the  assemblage,  that  procui*e- 
ment  becomes  part  of  the  overt  act,  and  must  be  proved,  as  will 
be  shoTVTi  hereafter. 

The  second  position  is  founded  on  1  Hale,  214,  288,  and 
1  East,  127. 

While  I  declare  that  this  doctidne  contradicts  every  idea  I  had 
ever  entertained  on  the  subject  of  indictments,  since  it  admits 
that  one  case  may  be  stated,  and  a  very  different  case  may  be 
proved,  I  will  acknowledge  that  it  is  countenanced  by  the  author- 
ities adduced  in  its  support.  To  counsel  or  advise  a  treasonable 
assemblaige,  and  to  be  one  of  that  assemblage,  are  certainly  dis- 
tinct acts,  and  therefore  ought  not  to  be  charged  as  the  same 
act    The  great  objection  to  this  mo<le  of  procee<ling  is,  that 
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the  proof  essentially  varies  from  the  charge,  in  the  character  and 
essence  of  the  offence,  and  in  the  testimony  by  which  the  ac- 
cused is  to  defend  himself.  These  dicta  of  Lord  Hale,  there- 
fore, taken  in  the  extent  in  which  thev  are  understood  bv  the 
counsel  for  the  United  States,  seem  to  be  repugnant  to  the 
declarations  we  find  everywhere,  that  an  overt  act  must  be  laid, 
and  must  be  proved.  No  case  is  cited  by  Hale  in  support 
of  them,  and  I  am  strongly  inclined  to  the  opinion,  that,  had 
the  public  received  his  corrected,  instead  of  his  original  manu- 
script, they  would,  if  not  expunged,  have  been  restrained  in 
their  application  to  cases  of  a  paiiicular  description.  Laid  down 
generally,  and  applied  to  all  cases  of  treason,  they  are  repugnant 
to  the  principles  for  which  Hale  contends,  for  which  all  the 
elementarv  TNTiters  contend,  and  from  which  courts  have  in  no 
case,  either  directly  reported,  or  referred  to  in  the  books,  ever 
departed.  These  principles  aie,  that  the  indictment  must  igive 
notice  of  the  offence,  that  the  accused  is  only  bound  to  answer 
the  particular  charge  which  the  indictment  contains,  and  that 
the  overt  act  laid  is  that  particular  charge.  Under  such  circum- 
stances, it  is  only  doing  justice  to  Hale  to  examine  his  dicta, 
and  if  they  T\dll  admit  of  being  understood  in  a  limited  sense, 
not  repugnant  to  his  own  doctrines,  nor  to  the  general  princi- 
ples of  law,  to  understand  them  in  that  sense, 

"If  many  conspire  to  counterfeit,  or  counsel,  or  abet  it,  an<l 
one  of  them  doth  the  fact  upon  that  counselling  or  conspiracy, 
it  is  treason  in  all,  and  they  may  be  all  indicted  for  counterfeit- 
ing generally  within  the  statute,  for  in  such  case,  in  treason,  all 
are  principals." 

This  is  laid  down  as  applicable  singly  to  the  treason  of  coun- 
terfeiting the  coin,  and  is  not  applied  by  Hale  to  other  treasons. 
Had  he  designed  to  apply  the  principle  universally,  he  would 
have  stated  it  as  a  general  proposition;  he  would  have  laid  it 
down  in  treating  on  other  branches  of  the  statute  as  well  as  in 
the  chapter  respecting  the  coin;  he  would  have  laid  it  down 
when  treating  on  indictments  generally.  But  he  has  done 
neither.    Every  sentiment  bearing  in  any  manner  on  this  point, 
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T\  hicli  is  to  be  found  in  Lord  Hale,  while  on  the  doctrine  of 
levA'iiior  war,  or  on  the  general  doctrine  of  indictments,  mili- 
tates against  the  opinion  that  he  considered  the  proposition 
as  more  extensive  than  he  has  <leclared  it  to  be.  Xo  court 
could  be  justified  in  extending  the  dictum  of  a  judge  be- 
yond its  terms  to  cases,  in  which  he  has  expressly  treate<l,  to 
A\  hich  he  has  not  himself  applie<l  it,  and  on  which  he,  as  well 
as  others,  has  delivered  opinions  which  that  dictum  would  over- 
rule. This  would  be  the  less  justifiable,  if  there  should  be  a 
clear  legal  distinction,  indicated  by  the  very  terms  in  which  the 
judge  has  expressed  himself,  between  the  particular  case  to 
^^  hick  alone  he  has  applied  the  <lictum,  and  other  cases  to  which 
the  court  is  required  to  extend  it. 

There  is  this  clear  legal  distinction.  "They  may,"  says  Judge 
Hale.  '*be  indicted  for  countei-feiting  generally."  But  if  uiany 
conspire  to  levy  war,  and  some  actually  levy  it,  they  may  not  be 
indicted  for  levA-ing  war  generally.  The  books  concur  in  declar- 
ing that  they  cannot  be  so  indicted.  A  special  overt  act  of 
levvini;  war  must  be  laid.  This  distinction  between  counterfeit- 
ing  the  coins,  and  that  class  of  treasons  among  which  levying 
TA  ar  is  placed,  is  taken  in  the  statute  of  Edward  III.  That 
statute  requires  an  overt  act  of  levying  war  to  be  laid  in  the  in- 
flict nient,  and  does  not  require  an  overt  act  of  counterfeiting  the 
coin  to  be  laid.  If  in  a  particular  case,  where  a  general  indict- 
ment is  sufficient,  it  be  stated  that  the  crime  may  be  charged 
generally  according  to  the  legal  effect  of  the  act,  it  does  not 
follow  that  in  other  cases,  where  a  general  indictment  would  be 
insulMcient,  where  an  overt  act  must  be  laid,  that  this  overt  act 
need  not  be  laid  according  to  the  real  fact  Hale,  then,  is  to  be 
reconciled  with  himself,  and  with  the  general  principles  of  law, 
only  by  permitting  the  limits  which  he  has  himself  given  to  his 
own  dictum  to  remain  where  he  had  placed  them. 

In  page  238  Hale  is  speaking  generally  of  the  receiver  of  a 
traitor,  and  is  stating  in  what  such  receiver  partakes  of  an  ac- 
cessory. 1st.  "His  indictment  must  be  special  of  the  receipt, 
and  not  generally  that  he  did  the  thing,  which  may  be  otherwise 
in  case  of  one  that  is  procurer,  counsellor,  or  consenter." 
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The  words  "may  be  otherwise"  do  not  clearly  convey  the 
idea  that  it  is  universally  otherwise.  In  all  ca4ses  of  a  receiver 
the  indictment  must  be  special  on  the  receipt,  and  not  general 
The  words,  it  "may  be  otherwise  in  case  of  a  procurer,"  &c., 
signify  that  it  may  be  otherwise  in  all  treasons,  or  that  it  may 
he  otherwise  in  some  treasons.  If  it  may  be  otherwise  in  some 
treasons  without  contradicting  the  doctrines  of  Hale  himself,  as 
well  as  of  other  wTiters,  but  cannot  be  otherwise  in  all  treasons 
without  such  contradiction,  the  fair  construction  is  that  Hale 
used  these  words  in  their  restricted  sense;  that  he  used  them  in 
reference  to  treasons  in  which  a  general  indictment  would  lie, 
not  to  treasons  where  a  general  indictment  would  not  lie,  but 
an  overt  act  of  the  treason  must  be  charged.  The  two  passages 
of  Hale  thus  construed  may,  perhaps,  be  law,  and  may  leave 
him  consistent  T\ith  himself.  It  appears  to  the  court  to  be  the 
fair  way  of  construinjg  them. 

These  observations  relative  to  the  passages  quoted  from  Hale 
apply  to  that  quoted  from  East,  who  obviously  copies  from  Hale, 
and  relies  upon  his  authority. 

Upon  this  point,  Keeling,  26,  and  1  Hale,  626,  have  also 
been  relied  upon.  It  is  stated  in  both,  that,  if  a  man  be  indicte«i 
as  a  principal  and  acquitted,  he  cannot  afterwards  be  indicted 
as  accessory  before  the  fact  Whence  it  is  inferred,  not  without 
reason,  that  evidence  of  accessorial  guilt  may  be  received  on 
such  an  indictment.  Yet  no  case  is  found  in  which  the  question 
has  been  made  and  decided.  The  objection  has  never  been 
taken  at  a  trial  and  overruled,  nor  do  the  books  say  it  would  be 
overruled.  Were  such  a  case  produced,  its  application  would 
hi^  questionable.  Keeling  says,  an  accessory  before  the  fact  is 
quodam  modo,  in  some  manner,  guilty  of  the  fact  The  law 
may  not  require  that  the  manner  should  be  stated,  for  in  felony 
it  does  not  require  that  an  overt  act  should  be  laid.  The  io- 
dictment,  therefore,  may  be  general.  But  an  overt  act  of  lev}-- 
ing  war  must  be  laid.  These  cases,  then,  prove,  in  their  utmost 
extent,  no  more  than  the  cases  previously  cited  from  Hale  and 
East    This  distinction  between  indictments  which  may  state 
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tJie  fact  generally,  and  those  which  must  lay  it  specially,  bear 
some  analogy  to  a  general  and  a  special  action  on  the  case.  In  a 
general  action,  the  declaration  may  lay  the  assumpsit  according 
to  the  legal  effect  of  the  transaction,  but  in  a  special  action  on 
the  case  the  declaration  must  state  the  material  circumstances 
tiuly,  and  they  must  be  proved,  as  statetL  This  distinction  also 
(jerives  some  aid  from  a  passage  in  Hale,  625,  immediately 
preceding  that  which  has  been  cited  at  the  bar.  He  says,  "If 
A.  be  indicted  as  principal,  and  B.  as  accessory  before  or  after, 
and  both  be  acquitted,  yet  B.  may  be  indicted  as  principal,  and 
the  former  acquittal  as  accessory  is  no  bar." 

The  crimes,  then,  are  not  the  same,  and  may  not  indifferently 
be  ti'ied  under  the  same  indictment.  But  why  is  it  that  an  ac- 
quittal as  principal  may  be  pleade<i  in  bar  to  an  indictment  as 
accessory,  while  an  acquittal  as  accessory  may  not  be  pleaded  in 
bar  to  an  indictment  as  principal  ?  If  it  be  answered  that  the 
accessorial  crime  may  be  given  in  evidence  on  an  indictment  as 
princii)al,  but  that  the  principal  crime  may  not  be  given  in 
evidence  on  an  indictment  as  accessory,  the  question  recurs,  On 
Avhat  legal  ground  does  this  distinction  stand  ?  I  can  imagine 
only  this.  An  accessory  bein*J  quodam  modo  a  principal,  in 
indictuients,  where  the  law  does  not  require  the  manner  to  be 
stated,  which  need  not  be  special  evidence  of  accessorial  guilt, 
if  tTie  punishment  be  the  same,  may  possibly  be  received;  but 
every  indictment  as  an  accessory  must  be  special.  The  very 
allegation  that  he  is  an  accessory  must  be  a  sx>ecial  allegation, 
and  must  show  how  he  became  an  accessory.  The  charges  of 
this  special  indictment,  therefore,  must  be  proved  as  laid,  and 
no  evidence  which  proves  the  crime  in  a  form  substantially  dif- 
ferent can  be  received.  If  this  be  the  leigaJ  reason  for  the  dis- 
tinction, it  supports  the  exposition  of  these  dicta  which  has  been 
given.    If  it  be  not  the  legal  reason,  I  can  conceive  no  other. 

But  suppose  the  law  to  be  as  is  contended  by  the  counsel  for 
the  Unite<l  States.  Suppose  an  indictment,  charging  an  indi- 
vidual TNith  personally  assembling  among  others,  and  thus  levy- 
ing war,  may  be  satisfied  with  the  proof  that  he  caused  the  as- 
semblage.   What  effect  will  this  law  have  upon  this  case  ? 
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Tho  gaUt  of  the  accused,  if  there  be  any  g<dl^  dOM  not  Con- 
sist in  the  assemblag'e,  for  he  was  not  a  tttembtr  of  it  The 
simple  fact  of  assemblage  no  more  affects  coe  abaoot  man  tlian 
another.  His  ^iit,  then,  consists  in  procurlag  tile  aaaombligc^ 
and  upon  this  fact  depends  his  criminality.  Hw  proof  TelsttTe 
t"  the  character  of  an  assemblage  must  be  flie  aaaw  whaHier  a 
man  be  present  or  absent  In  the  general,  to  charge  any  Indi- 
vidual with  the  guilt  of  an  assemblage,  the  fact  of  Mb  presence 
must  be  proved.  It  constitutes  an  essential  part  of  Hia  orert 
aeb  If,  then,  the  procaremeot  be  nibatitated  in  the  place  of 
praaencct  doea  it  not  alao  ecmatitate  an  oaacntlil  part  of  tiie 
OTWtact?  Moat  it  not  also  be  proved  7  Hast  It  not  be  proved 
la  the  aatue  maanea*  that  presence  mtut  be  inoved  T  If  in  one 
case  tite  preacnce  of  the  indlvidiial  makes  tiie  guilt  of  tiie  aa- 
Mmblage  his  goilt,  and  in  the  other  case  the  procnrement  bj  the 
indiridnal  makes  &e  igaDt  of  the  aaaemUage  his  guUt,  then  prea- 
tsaoe  and  iirooirement  are  eqnaOy  component  parts  (^  the  overt 
act,  and  eqnallj  require  two  witnesses. 

OoUateral  points  may,  say  the  beaks,  be  proved  according  to 
the  conrse  of  the  common  law;  bat  la  this  a  collateral  point? 
Is  tiie  fact,  wlUiont  which  the  accnaed  doea  not  participate  in 
the  goilt  of  the  aasranblage,  if  it  was  golll?,  a  collateral  pointT 
This  cauiot  be.  The  presence  of  the  party,  where  presence  ia 
neoessarr,  being  a  part  of  the  anrt  act,  most  be  positively 
proved  l^  two  witnesses.  TSo  presumptive  evidence,  no  &ctB 
fHHQ  which  presence  may  be  conjectored  or  inferred,  will  satisfy 
the  constitataoQ  and  the  law.  If  procurement  take  the  place  of 
preeence,  and  become  part  of  the  overt  act,  then  no  pre- 
sumptive evidence,  no  facts  from  which  the  procurement  may 
be  conjectured  or  inferre*!,  can  satisfy  the  constitution  and  the 
law.  The  mind  is  not  to  be  led  to  the  conclusion  that  the  iodi- 
Tidoal  was  present,  by  a  train  of  conjectures  or  inferences,  or  of 
reasoning;  the  fact  must  be  proved  by  two  witnesses.  Neither 
where  procurement  supplies  the  want  of  presence  is  the  mind 
to  be  conducted  to  the  conclusion  that  the  accused  procured  the 
assembly,  l^  a  train  of  conjectures  c^  inferences,  or  of  reason- 
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ing;  the  fact  itself  must  be  preyed  by  two  witnesses,  and  mast 
have  been  committed  within  the  district. 

It  is  said  that  the  adyising  or  procurement  of  treason  is  a 
secret  transaction  which  can  scarcely  ever  be  proved  in  the 
manner  required  by  this  opinion.  The  answer  which  will  readily 
suggest  itself  is,  that  the  difficulty  of  proving  a  fact  will  not 
justify  conviction  without  proof.  Certainly  it  will  not  justify 
conviction  without  a  direct  and  positive  witness  in  a  case  where 
the  constitution  requires  two.  The  more  correct  inference  from 
this  circumstance  would  seem  to  be  that  the  advisinjg  of  the 
fact  is  not  within  the  constitutional  definition  of  the  crime.  To 
advise  or  procure  a  treason  is  in  the  nature  of  conspiring  or 
plotting  treason,  which  is  not  treason  in  itself. 

If,  then,  the  doctrines  of  Keeling,  Hale,  and  East  are  to  be 
understoo<l  in  the  sense  in  which  they  are  pressed  by  tlie  counsel 
for  the  prosecution,  and  are  applicable  in  the  United  States,  the 
fact  that  the  accuse<i  procured  the  assemblage  on  Blennerhas- 
sett's  island  must  be  proved,  not  circumstantially,  but  positively 
by  two  witnesses,  to  charge  him  with  that  assemblage.  But 
there  are  still  other  most  imporjiant  considerations,  which  must 
be  well  weighed  before  this  doctrine  can  be  applied  to  the 
United  States. 

The  eightk  amendment  to  the  constitution  has  been  pressed 
with  great  force,  and  it  is  impossible  not  to  feel  its  application  to 
this  point  The  accused  cannot  be  truly  said  to  be  "informed 
of  the  nature  and  cause  of  the  accusation,"  unless  the  indict- 
ment shall  give  him  that  notice  which  may  reasonably  sujggest 
to  him  the  point  on  which  the  accusation  turns,  so  that  he  may 
know  the  course  to  be  pursued  in  his  defence. 

It  is  also  well  worthy  of  consideration  that  this  doctrine,  so 
far  as  it  respects  treason,  is  entirely  supported  by  the  operation 
of  the  common  law,  which  is  said  to  convert  the  accessory  be- 
fore the  fact  into  the  principal,  and  to  make  the  act  of  the  prin- 
cipal his  act.  The  accessory  before  the  fact  is  not  said  to  have 
levied  war.  He  is  not  said  to  be  guilty  under  the  statute.  But 
the  common  law  attaches  to  him  the  guilt  of  the  fact  which  he 
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hu  advised  or  proeoxed,  and,  as  etmtended,  nukes  it  Us  aet 
TbU  is  the  operatkm  at  the  eonuion  law,  not  tlie  operation  <^ 
Ae  statete.  It  is  aa  opcnlJon,  tten,  wMdi  can  only  be  per- 
fumed wbwe  tile  ounmoQ  law  £cd8ts  to  pcfftwm  it.  It  is  tte 
cfsatow  of  tlw  etHBOKBi  law,  and  tlie  crcataxe  jnresappoaes  Its 
ereatorj  To  decide^  Iben,  that  this  doctrine  is  apidicalde  to  tiie 
United  States,  wdvU  seem  to  Imply  tiis  deddon  tiiat  tiie  United 
Htates,  as  a  nation,  have  a  eeauiura  law  whldi  enatea  and  defines 
ttn  pnnirtimBnt  of  crime*  accessorial  in  tlielr  nature.  It  would 
imply  the  fordier  decision  tiiat  these  accessorial  crimes  are  not 
in  the  case  of  treason  excluded  by  the  dednitioD  of  treason  given 
in  tiie  constitution.  I  will  not  pretend  tiiat  I  have  not  Individ- 
nally  an  opinion  on  fheae  points,  bnt  it  is  one  which  I  should 
give  only  in  a  case  absolntely  reqairing  it,  unless  Z  could  confw 
respecting  it  wltii  1^  Jadges  of  the  supreme  court. 

I  hare  seid  that  this  doctrine  cannot  apply  to  the  United 
States  withoat  implying  those  decisions  respecting  the  com- 
mon law  which  I  have  stated,  because,  should  it  be  true,  as  is 
contended,  that  the  constitutional  definition  of  treason  compre- 
hends Mm  who  advises  or  procures  an  assemblage  that  levies 
war,  it  would  not  follow  that  such  adviser  or  procurer  might  be 
charged  aa  having  been  present  at  the  assonblage.  If  the  ad- 
viser or  procurer  is  within  the  definition  of  krvying  vrar,  and, 
indepeoident  of  the  i^nency  of  the  common  law,  does  actually 
levy  war,  then  the  advisement  or  procnronent  is  an  overt  act  of 
levyii^  war.  Xf  It  Im  the  overt  act  on  which  he  is  to  be  con- 
victed, then  it  must  be  charged  in  the  indictment,  for  tie  can 
only  be  convicted  on  proof  of  the  overt  acts  which  are  charged. 

To  render  this  distinction  more  intelligible,  let  it  be  recol- 
lected, that,  although  it  should  be  conceded,  that,  since  the 
statute  of  William  and  Mary,  he  who  advises  or  procures  a  treo- 
son  may  in  Ehigland  be  chained  as  having  committed  that 
treason, — ^by  virtue  of  the  common-law  operation,  which  is  said, 
so  far  as  respecte  the  indictment,  to  unite  the  accessorial  to  the 
principal  offence,  anil  permit  them  to  be  charge<i  as  one, — ^yet 
it  can  never  be  concede<l  that  he  who  commits  one  overt  act 
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under  the  statute  of  Edward  can  be  charged  and  convicted  on 
proof  of  another  overt  act.  If,  then,  procurement  be  an  overt 
i»ct  of  treason  under  the  constitution,  no  man  can  be  convicted 
for  the  procurement  under  an  indictment  charging  him  with 
actually  assembling,  whatever  may  be  the  doctrine  of  the  com- 
mon law  in  the  case  of  an  accessorial  offender. 

It  may  not  be  improper  in  this  place  again  to  advert  to  the 
c»i»inion  of  the  supreme  court,  and  to  show  that  it  contains  noth- 
ing contrary  to  the  doctrine  now  laid  down.  That  opinion 
is  that  an  individual  may  be  guilty  of  treason  "who  has  not 
appeared  in  arms  against  his  country;  tliat,  if  war  be  actually 
levied,  that  is,  if  a  body  of  men  be  actually  assembled  for  the 
l)urpose  of  effecting  by  force  a  treasonable  object,  all  those 
who  peiform  any  part  however  minute  or  however  remote  from 
tlie  scene  of  action,  and  who  are  actually  leagued  iu  the  general 
conspiracy,  are  to  be  considei*ed  as  ti'aitors." 

This  opinion  does  not  touch  the  case  of  a  person  who  advises 
or  procures  an  assemblage,  and  does  nothing  fui-ther.  The  ad- 
vising certainly,  and  perhaps  the  procuring,  is  more  in  the 
nature  of  a  conspiracy  to  levy  war  than  of  the  actual  levying  of 
war.  Accordiug  to  the  opinion,  it  is  not  enough  to  be  leagued 
in  the  conspiracy,  and  that  war  be  levied,  but  it  is  also  necessary 
to  perform  a  part;  that  part  is  the  act  of  levying  war.  This 
part,  it  is  true,  may  be  minute;  it  may  not  be  the  actual  appear- 
ance in  arms,  and  it  may  be  remote  from  the  scene  of  action, 
that  is,  from  the  place  where  the  army  is  assembled;  but  it  must 
be  a  part,  and  that  part  must  be  performed  by  a  person  who  is 
leagued  in  the  conpiracy.  This  part,  however  minute  or  re- 
mote, constitutes  the  overt  act  on  which  alone  the  person  who 
])erforms  it  can  be  convicted. 

The  opinion  does  not  declare  that  the  person  who  has  per- 
formed this  remote  and  minute  part  may  be  indicted  for  a  part 
which  was  in  truth  performed  by  others,  and  convicted  on  their 
overt  acts.  It  amounts  to  this,  and  nothing  more,  that  when 
war  is  actually  levied,  not  only  those  who  bear  arms,  but  those 
also  who  are  leagued  in  the  conspiracy,  and  who  perform  the 
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▼arieos  distiiict  parte  wldeh  am  aeeaaiaiy  for  the  pioaBm&> 
tt<m  of  war,  do,  in  liie  aenae  of  tho  oonrtitatloii,  leyjr  war.  It 
may  poadMj  be  tlio  opiii&m  of  Ike  aopraoie  eoi^ 
pvoeore  » treaaon,  aod  do  notUogiiirthar,  am  gidLtj  nader  tbe 
eonstttation;  I  ooJj  aaj  tbat  opinkm  liaa  not  jet  been  gi^sn; 
attll  Im  haa  it  been  indicated  that  he  who  adTiaea  shall  be  in- 
dicted aa  hairing  jieEfarmed  the  faet 

It  is,  tiien,  the  optnfam  of  the  oonrt  thalf  this  indietnient  ca^ 
be  supported  only  by  testimony  which  iMFores  liie  accnaed  to 
have  been  aetoally  or  constmetively  j^resent  i^ien  the  assem- 
blage took  place  on  Bleimerhassett^s  idand,  cr  by  tiie  admission 
of  the  doctrine  that  he  who  proenres  an  act  may  be  indicted  as 
having  performed  that  act. 

It  is  forttier  Ifae  opinion  of  tile  court  that  there  is  no  testimony 
whatever  which  tends  to  prove  tiiat  the  accnaed  was  actually  or 
conatucttvely  present  when  that  assoDiUage  did  take  plsce. 
indeed,  tiie  contrary  is  most  ^pparentt  Witii  respect  to  ad- 
ndtling  proof  of  procurement  to  establish  a  charge  of  actual 
presence,  the  court  is  of  opinion,  that,  if  this  be  admissible  in 
X^land  on  an  indictment  for  levying  war,  vrtiich  is  far  from 
being  conceded,  it  is  admissible  only  l^  yirtue  of  the  operation 
of  the  common  law  upon  the  stetnte,  and  tiieref ore  is  not  ad- 
missible in  this  country  unless  by  virtue  of  a  similar  operation; 
a  point  far  from  being  established,  but  on  which,  for  the  present^ 
no  opinion  is  given.  *  If^  however,  this  point  be  establidied,  still 
the  procurement  must  be  proved  in  the  same  manner,  and  by 
the  same  kind  of  testimony,  which  would  be  required  to  prove 
actual  presence. 

The  second  point  in  this  division  of  the  subject  is  the  neces- 
sity of  laddueing  the  record  of  the  previous  conviction  of  some 
one  person  who  committed  the  fact  alleged  to  be  treasonable. 

This  xx>int  presupposes  the  treason  of  the  accused,  if  any  has 
been  committed,  to  be  accessorial  in  its  nature.  Its  being  of 
this  description,  according  to  the  British  authorities,  depends  on 
the  presence  or  absence  of  the  accused  at  the  time  the  fact  was 
committed.    The  doctrine  on  this  subject  is  well  understood, 
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has  been  most  copiously  explained,  and  need  not  be  repeated. 
That  there  is  no  evidence  of  his  actual  or  legal  presence  is  a 
])oint  already  discusse<l  and  decided.  It  is,  then,  apparent^  that^ 
but  for  the  exception  to  the  general  principle  T\'hich  is  made  in 
cases  of  treason,  those  ^vho  assembled  at  Blennerhassett's  island, 
if  tliat  assemblage  was  such  as  to  constitute  the  crime,  would  be 
principals,  and  those  who  might  really  have  cause<l  that  assem- 
blage, although,  in  truth,  the  chief  traitors,  wouhl,  in  law,  be 
accessories. 

It  is  a  settled  principle  in  the  law  that  the  accessory  cannot 
Ik'  guilty  of  a  greater  offence  than  his  principal.  The  maxim 
is,  accessor ius  sequitur  naiuram  sui  principalis;  the  accessory 
follows  the  nature  of  his  j)rincipal.  Hence  results  the  necessity 
of  establishing  the  guilt  of  the  principal  before  the  accessory 
can  l>e  tried.  For  the  <legree  of  guilt  which  is  incurred  by 
counselling  or  commanding  the  comndssion  of  a  crime  depends 
upon  the  actual  commission  of  that  crime.  No  man  is  an  ac- 
rt^ssory  to  murder  unless  the  fact  has  been  committed. 

The  fact  can  only  be  established  in  a  prosecution  against  the 

|H»rson  by  whom  a  crime  has  been  perpetrated.    The  law  sup- 

pi>st's  a  man  more  capable  of  defending  his  o^x-n  conduct  than 

jiny  other  person,  and  will  not  tolerate  that  the  guilt  of  A.  shall 

Iv  established  in  a  prosecution  against  B.    Consequently,  if  the 

irnili  of  B.  depends  on  the  guilt  of  A.,  A.  must  be  convicted 

before  B.  can  be  tried.    It  would  exhibit  a  monstrous  deformity, 

iudtHMl,  in  our  system,  if  B.  might  be  execute<l  for  being  acces- 

v,»rv  t-o  a  murder  committed  by  A.,  and  A.  should  afterwards, 

xuou  Ji  ^^^1  trial,  be  acquitted  of  the  fact.    For  this  obvious 

<,s-<si>ii.  although  the  punishment  of  a  principal  and  accessory 

^x-^s  originally  the  same,  and  although  in  many  inst4mces  it  is 

xiiU  the  same,  the  accessory  could  in  no  case  be  tried  befoi'e  the 

^yiotion  of  his  principal,  nor  can  he  yet  be  tried  previous  to 

..--h  oouviction,  unless  he  requires  it,  or  unless  a  special  provis- 

>r  to  that  effect  be  ma<le  by  statute. 

*/  then,  this  was  a  felony,  the  prisoner  at  the  bar  could  not 
v  irio<i  until  the  crime  was  established  by  the  conviction  of  the 
Ml  bv  whom  it  was  actually  perpetrated. 
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Jm  the  law  otberwbs  in  HUa  taSa,  becoaue  Jn  trcawm  all  an 
pgfaidpali? 

Lei  this  question  be  auwerad  Ij  Teawm  and  by  anthority. 

WI17  la  It  that  in  Mmies,  huwenr  BtrodoDs,  1^  trial  ol  the 
aecesamy  can  never  pveoede  the  eaartetiiHi  of  the  prlndpel? 
Sot  becanae  the  one  is  dcotHnisated  the  i^tedpal,  and  flie  oUur 
the  Bcoessoiy,  for  that  would  be  gronnd  on  which  a  great  law- 
prindple  could  nenr  stand.  Not  becanae  there  was  in  fact  a 
difference  in  the  degree  of  moral  gnlU^  for  ts  tito  ease  of  murder 
cmnmitted  by  a  hardy  Tillaln  for  a  bribe,  the  person  plotting 
tiie  mnrder  and  giving  the  bribe  is,  perhaps,  of  tiie  two  the 
blacker  criminal;  and,  were  it  otherwise,  tiiis  woald  famish 
no  aigament  for  precedence  in  trial. 

Whi^  theoi,  is  the  reason  7 

It  has  been  already  given.  The  legal  guilt  of  the  acceasory 
depoids  on  the  guilt  of  the  i«incipal;  and  the  goilt  of  the 
Itfincdpal  can  only  be  establlahed  in  a  proaecatdon  against  him- 
self. 

Does  not  ^iia  reason  apply  in  fnD  force  to  a  case  of  treason  ? 

The  legal  ifft^t  of  the  perstm  who  planned  the  assemblage  on 
Bl^nerhassett'B  island  depends  not  simply  on  the  crlmlDality  of 
the  prevlons  considratgr,  bnt  on  the  criminality  of  that  assffln- 
Uage.  If  those  who  perpetrated  the  fact  be  not  traitors,  he 
who  advised  the  fact  cannot  be  a  traitor.  His  gnilt,  t^en,  in 
contemplation  of  law,  depends  on  theirs,  and  their  goilt  can  (mly 
be  establlahed  in  a  prosecution  against  themaelTes.  Whether 
the  adviser  of  this  assemblage  be  punishable  with  death  as  a 
principal  or  as  an  accessory,  his  liability  to  punishment  dep^ids 
on  the  degree  of  guilt  attached  to  an  act  which  has  been  perpe- 
trated by  others,  and  'nhich,  if  it  be  a  criminal  act,  renders 
them  guilty  also.  His  goUt,  therefore,  depends  on  theirs,  and 
their  gnilt  cannot  be  legally  established  in  a.  prosecution  against 
him. 

The  whole  reason  of  the  law,  then,  relative  to  the  principal 
and  accessory,  so  far  as  respects  the  order  of  trial,  seems  to 
apply  in  full  force  to  a  case  of  treason  committed  by  one  body 
of  men  in  conspiracy  with  others  who  are  absent. 
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If  from  reason  we  pass  to  authority,  we  find  it  laid  down  by 
Hale,  Foster,  ami  East,  in  the  most  explicit  terms,  that  the  con- 
viction of  some  one  who  has  committed  the  treason  must  pre- 
cede the  trial  of  him  who  has  advised  or  procured  it.  This 
position  is  also  maintained  by  Leach,  in  his  notes  on  Hawkins, 
and  is  not,  so  far  as  the  court  has  discovered,  anywhere  contra- 
dicted. 

These  authorities  have  been  read  and  commented  on  at  such 
length  that  it  cannot  be  necessary  for  the  court  to  bring  them 
again  into  view.  It  is  the  less  necessary,  because  it  is  not  uri^ 
derstood  that  the  law  is  controverted  by  the  counsel  for  the 
United  States. 

It  is,  however,  to  be  contended  that  the  prisoner  has  waived 
his  right  to  demand  the  conviction  of  some  one  person  who 
was  present  at  the  fact,  by  pleading  tjo  his  indictment. 

Had  this  indictment  even  charged  the  prisoner  according  to 
the  trutli  of  the  case,  the  court  would  feel  some  dilficulty  in 
deciding  that  he  had  by  implication  waived  his  right  to  demand 
a  species  of  testimony  essential  to  his  conviction.  The  court  is 
not  prepared  to  say  that  the  act  which  is  to  operate  against  his 
rights  did  not  require  that  it  should  be  performed  with  a  full 
knowledge  of  its  operation.  It  would  seem  consonant  to  the 
usual  course  of  procee<ling  in  other  respects,  in  criminal  cases, 
that  the  prisoner  should  be  informed  that  he  had  a  right  to 
refuse  to  be  tried  until  some  person  who  committed  the  act 
should  be  convicted,  and  that  he  ought  not  to  be  considered  as 
waiving  the  right  to  demand  the  record  of  conviction,  unless, 
with  the  full  knowledge  of  that  right,  he  consented  to  be  tried. 
The  court,  however,  does  not  decide  what  the  law  would  be  in 
such  a  case.  It  is  unnecessary  to  decide  it,  because  pleading 
to  an  in<lictment,  in  which  a  man  is  charged  as  having  commit- 
ted an  act,  cannot  be  construed  to  waive  a  right  which  he 
would  have  possessed,  ha<l  he  been  charged  with  having  advised 
the  act  No  person  indicted  as  a  principal  can  be  exx>ected  to 
say,  I  am  not  a  principal,  I  am  an  accessory ;  I  did  not  commit, 
I  onlv  a<ivised  the  act. 
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The  authority  of  the  English  cases  on  this  subject  depends  in 
a  great  measure  on  the  adoption  of  the  common-law  doctrine 
of  accessorial  treasons.  If  that  doctrine  be  excluded,  this 
branch  may  not  be  directly  applicable  to  treasons  commit- 
ted within  the  United  States.  If  the  crime  of  advising  or  pro- 
curing a  levying  of  war  be  within  the  constitutional  definition 
of  treason,  then  he  who  advises  or  procures  it  must  be  indicted 
on  the  very  fact ;  and  the  question,  whether  the  treasonableness 
of  the  act  may  bo  decided  in  the  first  instance  in  the  trial  of 
him  who  procured  it,  or  must  be  decided  in  the  trial  of  one  who 
committed  it,  will  depend  upon  the  reason,  as  it  respects  the  law 
of  evidence,  which  produced  the  British  decisions  with  regard 
to  the  trial  of  principal  and  accessory,  rather  than  on  the  i)Osi- 
tive  authority  of  those  decisions. 

This  question  is  not  essential  in  the  present  ca;se,  because, 
if  the  dime  be  within  the  constitutional  definition,  it  is  an  overt 
act  of  levying  war,  and,  to  produce  a  conviction,  ought  to  have 
been  charged  in  the  indictment. 

The  law  of  the  case  being  thus  far  settled,  what  ought  to  be 
the  decision  of  the  court  on  the  present  motion  ?  Ought  the 
court  to  sit  and  hear  testimony  which  cannot  affect  the  prisoner, 
or  ought  the  court  to  arrest  that  testimony  ?  On  this  question 
much  has  been  said  ;  much  that  may,  perhaps,  be  ascribed  to  a 
misconception  of  the  x)oint  really  under  consideration.  The 
motion  has  been  ti*eated  as  a  motion  confessedly  made  to  stop 
relevant  testimony  ;  and  in  the  course  of  the  argument  it  has 
been  repeatedly  stated,  by  those  who  oppose  the  motion,  that 
irrelevant  testimony  may  and  ought  to  be  stoppe<l.  That  this 
statement  is  perfectly  correct  is  one  of  those  fundamental 
principles  in  judicial  proceedings  which  is  acknowledged  by  all, 
and  is  founded  in  the  absolute  necessity  of  the  thing.  No  per- 
son will  contend  that  in  a  civil  or  criminal  case  either  party  is 
at  liberty  to  introduce  what  testimony  he  pleases,  legal  or  illegal, 
and  to  consume  the  whole  term  in  details  of  facts  unconnected 
with  the  particular  case.  Some  tribunal,  then,  must  decide  on 
the  admissibility  of  testimony.    The  parties  cannot  constitute 
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this  tribunal,  for  they  do  not  agree.  The  jury  connot  constitute 
it,  for  the  question  is,  whether  they  shall  hear  the  testimony  or 
not.  Who,  then,  but  the  court  can  constitute  it  ?  It  is  of  ne- 
cessity the  peculiar  province  of  the  court  to  judge  of  the 
admissibility  of  testimony.  If  the  court  admit  improper  or  reject 
proper  testimony,  it  is  an  error  of  ju<igment ;  but  it  is  an  error 
committed  in  the  direct  exercise  of  their  judicial  functions. 

The  present  indictment  charges  the  prisoner  with  levying 
war  against  the  United  States,  and  alleges  an  overt  act  of  levy- 
ing war.  That  overt  act  must  be  proved,  according  to  the  man- 
dates of  the  constitution  and  of  the  act  of  congress,  by  two 
witnesses.  It  is  not  prove<l  by  a  single  witness.  The  presence 
of  the  accused  has  been  stated  to  be  an  essential  component 
part  of  the  overt  act  in  this  indictment,  unless  the  common-law 
principle  respecting  accessories  should  render  it  unnecessary  ; 
and  there  is  not  only  no  witness  who  has  proved  his  actual  or 
legal  j)resence,  but  the  fact  of  his  absence  is  not  controverted. 
The  counsel  for  the  prosecution  offer  to  give  in  evidence  subse- 
quent transactions,  at  a  different  place,  and  in  a  different  state, 
\u  order  to  prove — what  ?  The  overt  act  laid  in  the  indictment  ? 
That  the  prisoner  was  one  of  those  who  assembled  at  Blenner- 
hassett's  island  ?  No,  that  is  not  alleged.  It  is  well  known 
that  such  testimony  is  not  competent  to  establish  such  a  fact. 
The  constitution  and  law  require  that  the  fact  should  be  estab- 
lished by  two  witnesses,  not  by  the  establishment  of  other  facts 
from  which  the  jury  might  reason  to  this  fact.  The  testimony, 
then,  is  not  relevant.  If  it  can  be  introduced,  it  is  only  in  the 
character  of  corroborative  or  confirmatory  testimony,  after  the 
overt  act  has  been  proved  by  two  witnesses  in  such  manner 
that  the  question  of  fact  ought  to  be  left  with  the  jury.  The 
conclusion,  that  in  this  state  of  tMngs  no  testimony  can  be  ad- 
missible, is  so  inevitable  that  the  counsel  for  the  United  States 
could  not  resist  it  I  do  not  understand  them  to  deny,  that,  if 
the  overt  act  be  not  proved  by  two  witnesses  so  as  to  be  sub- 
mitted to  the  jury,  all  other  testimony  must  be  irrelevant, 
because  no  other  testimony  can  prove  the  act.    Now  an  assem- 
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blage  on  Btennerhassett's  island  is  proved  by  tlie  reqnisite  num- 
ber of  witnesses,  and  ttie  court  might  submit  it  to  the  Jury, 
whether  that  assemblage  ajnounted  to  a  levying  of  war  ;  but  the 
presence  of  the  accused  at  that  assemblage  being  nowhere  al- 
leged, except  in  the  indictment,  the  overt  act  is  not  proved  by  a 
single  witness,  and,  of  consequence,  all  other  testimony  must  be 
irrelevfuit. 

The  only  <lifterence  between  this  motion  as  mwie,  and  the 
motion  in  the  form  which  the  counsel  for  the  United  States 
would  admit  to  be  regular,  is  this.  It  is  now  general,  for  the 
rejection  of  all  testimony.  It  might  be  particular  with  respect 
to  each  witness  as  adduce<l.  But  can  this  be  wished,  or  can  it 
be  deemed  necessary  ?  If  enough  is  proved  to  show  that  the 
indictment  cannot  be  supported,  and  that  no  testimony,  unless  it 
be  of  that  description  which  the  attorney  for  the  United  States 
declares  himself  not  to  possess,  can  be  relevant,  why  should  a 
question  be  taken  on  each  witness  ? 

The  opinion  of  this  court  on  the  order  of  testimony  has  fre- 
quently been  a^lverted  to  as  <lecltling  this  question  against  the 
motion. 

If  a  contradiction  between  the  two  opinions  does  exist,  the 
court  cannot  perceive  it.  It  was  said  that  levying  war  is  on  act 
compounded  of  law  and  fact,  of  which  the  jury,  aided  by  the 
court,  must  judge.  To  that  declaration  the  court  still  adheres. 
It  was  said,  that,  if  the  overt  act  was  not  proved  by  two  wit- 
nesses, no  testimony  in  its  nature  corroboratlTe  or  confirmatory 
was  admissible,  or  could  be  relevant. 

From  tiiat  declaration  there  is  certainly  no  departure.  It  has 
been  asked,  in  allusion  to  the  present  case,  if  a  general  com- 
manding an  army  should  detach  troops  (or  a  distant  service, 
would  the  men  composing  that  detachment  be  traitors,  and 
would  the  commander  in  chief  escape  pnuisbment  ? 

Let  the  opinion  which  has  been  given  answer  this  question. 
Appealing  at  the  heatl  of  an  army  would,  according  to  this 
opinion,  be  an  overt  act  of  levying  war  ;  detaching  a  military 
corps  from  it  for  military  purposes  might  also  be  an  overt  act  of 
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levying  war.  It  is  not  pretended  that  he  would  not  be  punish- 
able for  these  acts  ;  it  is  only  said  that  he  may  be  tried  and  con- 
victed on  his  own  acts  in  the  state  where  those  acts  were  com- 
mitted, not  on  the  acts  of  others  in  the  state  where  those  others 
acted. 

^luch  has  been  said,  in  the  course  of  the  argument,  on  points 
on  which  the  court  feels  no  inclination  to  comment  particularly, 
but  AA  hich  may,  perhaps,  not  improperly  receive  some  notice. 

That  this  court  dares  not  usurp  jwwer  is  most  true. 

That  this  court  dares  not  shrink  from  its  duty  is  not  less  true. 

No  uian  is  desirous  of  placing  himself  in  a  disagreeable  situa- 
tion. No  man  is  desirous  of  becoming  the  peculiar  subject  of 
calumny.  No  man,  might  he  let  the  bitter  cup  pass  from  him 
without  self-reproach,  would  drain  it  to  the  bottom.  But  if  he 
has  no  choice  in  the  case  ;  if  there  is  no  alternative  presented 
to  him  but  a  dereliction  of  duty,  or  the  opprobrium  of  those  who 
are  denominated  the  world,  he  merits  the  contempt  as  well 
as  the  indignation  of  his  country,  who  can  hesitate  which  to 
embrace. 

That  gentlemen,  in  a  case  the  most  interesting,  in  the  zeal 
with  which  they  advocate  particular  opinions,  and  under  the 
conviction  in  some  measure  produced  by  that  zeal,  should  on 
each  side  press  their  arguments  too  far,  should  be  impatient  at 
any  deliberation  in  the  court,  and  should  suspect  or  fear  the 
operation  of  motives  to  which  alone  they  can  ascribe  that  delib- 
eration, is,  perhaps,  a  fraility  incident  to  human  nature  ;  but  if 
any  conduct  on  the  part  of  the  court  could  warrant  a  sentiment 
that  they  would  deviate  to  the  one  side  or  the  other  from  the 
line  prescribed  by  duty  and  by  law,  that  conduct  would  be 
viewed  by  the  judges  themselves  with  an  eye  of  extreme  sever- 
ity, and  would  long  be  recollected  with  deep  and  serious  regret. 

The  arguments  on  both  sides  have  been  intently  and  delib- 
eratelv  considered.  Those  which  could  not  be  noticed,  since 
to  notice  every  argument  and  authority  would  sr^-ell  this  opinion 
to  a  volume,  have  not  been  disregarded.  The  result  of  the 
whole  is  a  conviction,  as  complete  as  the  mind  of  the  court  is 
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capable  of  receiving  on  a  complex  subject,  tiiat  the  motion 
mnst  jirevail. 

So  testimony,  relatdve  to  the  conduct  or  declarations  of  the 
prisoner  elsewhere  and  subsequent  to  the  triuiBaction  on  Blen- 
nerhassett'B  island,  can  be  adndtted  ;  becanse  such  testimony, 
being  in  its  nature  merely  corroborative,  and  incompetent  to 
prove  the  overt  act  in  itself,  is  irrelevant,  until  there  be  proof  of 
the  overt  act  by  two  witnesses. 

This  ojiinion  does  not  comprehend  the  proof  by  two  witnes- 
ses that  the  meeting  on  Blennerhassett's  island  was  procure<l 
by  the  prisoner.  On  that  point  the  court,  for  the  present,  with- 
holds its  opinion,  (or  reasons  which  have  been  already  assigned, 
and  as  it  is  understood,  from  the  statements  made  on  the  part 
of  the  prosecution,  that  no  soch  testimony  exists.  If  tiiere  be 
sucli,  let  it  be  offere<l  and  the  court  will  decide  upon  it. 

L'he  jury  have  now  heard  the  opinion  of  the  coui-t  on  the 
law  of  the  casp.  They  will  npply  that  law  to  the  fa^ts,  and 
will  find  a  verdict  of  guilty  or  not  guilty  as  their  own  conscien- 
ces may  direct 
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THE  BANK  OF  THE  UNITED  STATES  v.  DEVEAUX 

AND  OTHERS. 

February  Term,  1809. 

[5  Cranch's  Reports,  61-92.] 

In  1805  the  state  of  Georgia  passed  a  law  taxing  tlie  Branch 
Bank  of  the  Unite<l  States  at  Savannah  ;  the  tax  was  not  paid, 
and  the  state  officers  entered  the  bank  and  seized  two  thousand 
dollars.  The  bank  sued  Deveaux,  the  state  officer  who  author- 
ized the  entry,  and  also  the  one  who  made  the  entry,  in  trespass, 
before  the  United  States  circuit  court  for  the  district  of  Georgia; 
the  defendants  denied  the  jurisdiction  of  the  court,  and  the 
case  was  brought  before  the  supreme  bench.  The  tw^o  questions 
which  were  ma<le  in  the  case  are  presented  in  the  following 
opinion  as  delivered  by  the  chief  justice  : — 

Two  points  have  been  made  in  this  cause. 

1.  That  a  corporation,  composed  of  citizens  of  one  state,  may 
sue  a  citizen  of  another  state  in  the  federal  courts. 

2.  That  a  right  to  sue  in  those  courts  is  conferred  on  this 
bank  by  the  law  which  incorporates  it. 

The  last  point  will  be  first  considered. 

The  judicial  power  of  the  United  States,  as  defined  in  the 
constitution,  is  dependent,  1st,  On  the  nature  of  the  case  ; 
and,  2d,  On  the  character  of  the  parties. 

By  the  judicial  act,  the  jurisdiction  of  the  circuit  courts  is 
extended  to  cases  where  the  constitutional  right  to  plead  and 
be  impleaded  in  the  courts  of  the  union  depends  on  the  charac- 
ter of  the  parties  ;  but  where  that  right  depends  on  the  nature 
of  the  case,  the  circuit  courts  derive  no  jurisdiction  from  that 
act,  except  in  the  single  case  of  a  controversy  between  citi- 
zens of  the  same  state,  claiming  lands  under  grants  from  different 
states. 
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Unless,  then,  jurisdiction  over  this  cause  has  been  given  to 
the  circuit  court  by  some  other  than  the  judicial  act,  the  bank 
of  the  United  States  had  not  a  right  to  sue  in  that  courts  upon 
the  principle  that  the  case  arises  under  a  law  of  the  United 
States. 

The  plaintiffs  contend  that  the  incorporating  act  confers  this 
jurisdiction. 

That  act  creates  the  corporation,  gives  it  a  capacity  to  make 
contracts  and  to  acquire  propert}-,  and  enables  it  "to  sue  and 
be  sued,  plead  and  be  impleaded,  answer  and  be  answered,  de- 
fend and  be  defended,  in  courts  of  record,  or  any  other  place 
whatsoever." 

This  power,  if  not  incident  to  a  corporation,  is  conferred  by 
every  incorporating  act,  and  is  not  understood  to  enlarge  the 
jurisdiction  of  any  particular  court,  but  to  give  a  capacity  to 
the  corporation  to  appear,  as  a  corporation,  in  any  court  which 
wouhl  by  law  have  cognizance  of  the  cause,  if  brought  by  indi- 
viduals. If  jurisdiction  is  given  by  this  clause  to  the  federal 
courts,  it  is  equally  given  to  all  courts  having  original  jurisdic- 
tion, and  for  all  sums,  however  small  they  may  be. 

But  the  ninth  article  of  the  seventh  section  of  the  act  furnishes 
a  conclusive  argument  against  the  construction  for  which  the 
plaintiffs  contend.  That  section  subjects  the  president  and  di- 
rectors, in  their  individual  capacity,  to  the  suit  of  any  person  ag- 
grieved by  their  putting  into  circulation  more  notes  than  are  per- 
mitted by  law,  and  expressly  authorizes  the  bringing  of  that 
action  in  the  federal  or  state  courts. 

This  evinces  the  opinion  of  congress  that  the  right  to  sue 
does  not  imply  a  right  to  sue  in  the  courts  of  the  union,  unless 
it  be  expressed.  This  idea  is  str^igthened  also  by  the  law 
respecting  patent  rights.  That  law  expressly  recognizes  the 
right  of  the  patentee  to  sue  in  the  circuit  courts  of  the  United 
States. 

The  court,  then,  is  of  opinion  that  no  right  is  conferred  on 
the  bank,  by  the  act  of  incorporation,  to  sue  in  the  federal 
courts. 

5  Or.  86. 
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2.  The  other  point  is  one  of  much  more  diflScultj. 

The  jurisdiction  of  this  court  being  limite<i,  so  far  as  respects 
the  character  of  the  parties  in  this  particular  case,  "to  contro- 
versies between  citizens  of  different  states,*'  both  parties  must 
be  citizens  to  come  within  the  description. 

That  invisible,  intangible,  and  artificial  being,  that  mere  legal 
entity,  a  corporation  aggregate,  is  certainly  not  a  citizen  ;  and 
consequently  cannot  sue  or  be  sued  in  the  courts  of  the  United 
States,  unless  the  rights  of  the  members,  in  this  respect,  can  be 
exercised  in  their  corporate  name.  If  the  corporation  be  con- 
sidered as  a  mere  faculty,  and  not  as  a  company  of  individuals 
wlio  ill  transacting  their  joint  conceras  may  use  a  legal  name, 
they  must  be  excluded  from  the  courts  of  the  union. 

The  duties  of  this  court,  to  exercise  jurisdiction  where  it  is 
conferre<l,  and  not  to  usurp  it  where  it  is  not  conferred,  are  of 
equal  obligation.  The  constitution,  therefore,  and  the  law  are 
to  he  expounded,  without  a  leaning  the  one  way  or  the  other, 
according  to  tliose  general  principles  which  usually  govern  in 
the  construction  of  fundamental  or  other  laws. 

A  constitution,  from  its  nature,  deals  in  generals,  not  in  de- 
tails. Its  framers  cannot  x>erceive  minute  distinctions  which 
j:irise  in  the  progress  of  the  nation,  and  therefore  confine  it  to 
the  establishment  of  broad  and  general  principles. 

The  judicial  department  was  introduced  into  the  American 
constitution  under  impressions  and  T\ith  views  which  are  too 
apparent  not  to  be  perceived  by  all.  However  true  the  fact  may 
be,  that  the  tribunals  of  the  states  will  administer  justice,  as  im- 
partially as  those  of  the  nation,  to  parties  of  every  description, 
it  is  not  less  true  that  the  constitution  itself  either  entertains 
apprehensions  on  this  subject,  or  views  with  such  indulgence 
the  possible  fears  and  apprehensions  of  suitors  that  it  has  estab- 
lished national  tribunals  for  the  decision  of  controversies  be- 
tween aliens  and  a  citizen,  or  between  citizens  of  different  states. 
Aliens,  or  citizens  of  different  states,  are  not  less  susceptible  of 
these  apprehensions,  nor  can  they  be  supposed  to  be  less  the 
objects  of  constitutional  provision,  because  they  are  allowe<l  to 
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sue  by  a  corporate  name.  That  name,  indeed,  cannot  be  an 
alien  or  a  citizen  ;  but  the  persons  whom  it  represents  may  be 
the  one  or  the  other  ;  and  the  controversy  is,  in  fact  and  in  law, 
between  those  persons  suing  in  their  corporate  character,  by 
their  corporate  name,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.  Substantially  and 
essentially,  the  parties  in  such  a  case,  where  the  members  of 
the  corporation  are  aliens,  or  citizens  of  a  different  state 
from  the  opposite  party,  come  within  the  spirit  and  terms  of 
the  jurisdiction  conferred  by  the  constitution  on  the  national 
tribunals. 

Such  has  been  the  universal  understanding  on  the  subject. 
Eepeatedly  has  this  court  decided  causes  between  a  corpora- 
tion and  an  individual  without  feeling  a  doubt  respecting  its 
jurisdiction.  Those  decisions  are  not  cited  as  authority  ;  for 
they  were  ma<le  without  considering  this  particular  point ; 
but  they  have  much  weight,  as  they  show  that  this  point 
neither  occurred  to  the  bar  nor  the  bench  ;  and  that  the  com- 
mon understanding  of  intelligent  men  is  in  favor  of  the  right 
of  incorporated  aliens,  or  citizens  of  a  different  state  from  the 
defendant,  to  sue  in  the  national  courts.  It  is  by  a  course  of 
acute,  metaphysical,  and  abstruse  reasoning,  which  has  been 
most  ably  employed  on  this  occasion,  that  this  opinion  is  shaken. 
As  our  ideas  of  a  corporation,  its  privileges,  and  its  disabjUi- 
ties,  are  derived  entirely  from  the  English  books,  we  re^rt  to 
them  for  aid  in  ascertaining  its  character.  It  is  deflne<i  as  a 
mere  creature  of  the  law,  invisible,  intangible,  and  incorporeal. 
Yet  when  we  examine  the  subject  further,  we  And  that  corpora- 
tions  have  been  included  within  terms  of  description  appropri- 
ated to  real  persons. 

The  statute  of  Henry  Viil.  concerning  bridges  and  highways 
enacts,  that  bridges  and  highways  shall  be  made  and  repaired 
by  the  '^ inhabitants  of  the  city,  shire,  or  riding,"  and  that  the 
justices  shall  have  power  to  tax  every  'inhabitant  of  such  city," 
&c.,  and  that  the  collectors  may  '' distrain  every  such  inhabitant 
as  shall  be  taxed  and  refuse  payment  thereof,  in  his  lands, 
goods,  and  chattels." 

6  Cp.  88. 


116  CONBTITUnONAL  OPDHONS. 

Under  this  statute  those  have  been  construed  inhabitants  who 
hold  lands  within  the  city  where  the  bridge  to  be  repaired  lies, 
although  they  reside  elsewhere. 

Lord  CJoke  says,  "Every  corporation  and  body  x)olitic  residing 
in  any  county,  riding,  city,  or  town  corporate,  or  having  lands 
or  tenements  in  any  shire,  quse  propriis  manibtis  et  sumptibua 
possklent  et  habent,  are  sai<i  to  be  inhabitants  there,  within  the 
purview  of  this  statute." 

The  tax  is  not  imposed  on  the  person,  whether  he  be  a  mem- 
ber of  the  corporation  or  not,  who  may  happen  to  reside  on  the 
lands  ;  but  is  imposed  on  the  corporation  itself ;  and  conse- 
quently this  ideal  existence  is  considered  as  an  inhabitant  when 
the  general  spirit  and  purpose  of  the  law  require  it. 

In  the  case  of  T?ie  King  v.  Gardner  reported  by  Cowper, 
a  corporation  was  deci<led  by  the  court  of  the  king's  bench  to 
come  T\ithin  the  description  of  "occupiers  or  inhabitants.'^  In 
that  case  the  poor-rates,  to  which  the  lands  of  the  corporation 
were  declared  to  be  liable,  were  not  assessed  to  the  actual  occu- 
Dant,  for  there  was  none,  but  to  the  corporation.  And  the  prin- 
ciple established  by  the  case  appears  to  be,  that  the  poor-rates, 
on  vacant  ground  belonging  to  a  corporation,  may  be  assessed 
to  the  corporation,  as  being  inhabitants  or  occupiers  of  that 
groimd.  In  this  case  Lord  Mansfield  notices  and  overrules  an 
inconsiderate  dictum  of  Justice  Yates,  that  a  corporation  could 
not  be  an  inhabitant  or  occupier. 

These  opinions  are  not  precisely  in  point ;  but  they  serve  to 
show,  that,  for  the  general  purposes  and  objects  of  a  law,  this 
invisible,  incorporeal  creature  of  the  law  may  be  considered  as 
having  corporeal  qualities. 

It  is  true,  that,  as  far  as  these  cases  go,  they  serve  to  show 
that  the  corporation  itself,  in  its  incorporeal  character,  may  be 
considered  as  an  inhabitant  or  an  occupier  ;  and  the  argument 
from  them  would  be  more  strong  in  favor  of  considering  the  cor- 
poration itself  as  endowed  for  this  special  purpose  with  the 
character  of  a  citizen,  than  to  consider  the  character  of  the  indi- 
viduals who  compose  it  as  a  subject  which  the  court  can  insx)ect, 
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when  they  use  the  name  of  the  corporation  for  the  purpose  of 
asserting  their  cori>orate  rights.  Still,  the  cases  show  that  this 
technical  deflnition  of  a  corporation  does  not  nnifonnly  circam- 
scribe  its  capacities,  but  that  courts  for  legitimate  purposes 
will  contemplate  it  more  substantially. 

There  is  a  case,  however,  reported  in  12  Modem  Heports, 
which  fs  thought  precisely  in  point.  The  corporation  of  London 
brought  a  suit  against  Wood,  by  their  corporate  name,  in  the 
mayor's  court  The  suit  was  brought  by  the  mayor  anil  com- 
monalty, and  was  tried  before  the  mayor  and  aldermen.  The 
judgment  rendered  in  this  cause  was  brought  before  the  court 
of  king's  bench,  and  reversed,  because  the  court  was  deprived 
of  its  jurisdiction  by  the  character  of  the  individuals  who  were 
members  of  the  corporation. 

In  that  case  the  objection  that  a  corporation  was  an  invisible, 
intangible  thing,  s  mere  incorporeal,  l^al  entity,  in  which  the 
characters  of  the  individuals  who  composed  it  were  completely 
merged,  was  urged  and  was  considered.  The  judges  unani- 
mously declared  that  they  would  look  beyond  the  corporate 
name,  and  notice  the  character  of  the  individuals.  In  the  opin- 
ions which  were  delivered  seriatim,  several  cases  are  put  which 
serve  to  illustrate  the  principle  and  fortify  the  decision. 

The  case  of  The  Mayor  and  Commonalty  v.  Wood  is  the 
stronger  because  it  is  on  the  point  of  jurisdiction.  It  appears  to 
the  court  to  be  a  full  authority  for  the  case  now  imder  considera- 
tion.   It  seems  not  possible  to  distinguish  them  from  each  other. 

Ifj  then,  the  congress  of  the  United  States  had  in  terms 
enacted  that  incorporated  aliens  might  sue  a  citizen,  or  that  the 
incorporated  citizens  of  one  state  might  sue  a  citizen  of  another 
state,  in  the  federal  courts,  by  their  corporate  name,  this  court 
would  not  have  felt  itself  justified  in  declaring  that  such  a  law 
transcended  the  constitution. 

The  controversy  is  substantially  between  aliens,  suing  by  a 
corporate  name,  and  a  citizen,  or  between  citizens  of  one  state, 
suing  by  a  corporate  name,  and  those  of  another  state.  When 
these  are  said  to  be  substantially  the  paxties  of  the  controversy. 
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the  court  does  not  mean  to  liken  it  to  the  case  of  a  trustee.  A 
trustee  is  a  real  person,  capable  of  being  a  citizen  or  an  alien, 
who  has  the  whole  legal  estate  in  himself.  At  law,  he  is  the 
real  proprietor,  aud  he  represents  himself,  and  sues  in  his  own 
right.  But  in  this  case  the  corporate  name  represents  persons 
who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to  give  the  courts 
of  the  union  jurisdiction  in  this  case,  in  consequence  of  the 
character  of  the  members  of  the  corporation,  then  the  judicial 
act  ought  to  be  construed  to  give  it  For  the  term  "citizen  " 
ought  to  be  understood  as  it  is  used  in  the  constitution,  and 
as  it  is  used  in  other  laws  ;  that  is,  to  describe  the  real  persons 
who  come  into  court,  in  this  case,  under  their  corporate  name. 

That  corporations  compose<l  of  citizens  are  considered  by 
the  legislature  as  citizens,  under  certain  circumstances,  is  to  be 
strongly  inferred  from  the  registering  act  It  never  could  be 
intended  that  an  American  registered  vessel,  abandoned  to  an 
insurance  company  composed  of  citizens,  should  lose  her  char- 
acter as  an  American  vessel ;  and  yet  this  would  be  the  conse- 
quence of  declaring  that  the  members  of  the  corporation  were, 
to  every  intent  and  purpose,  out  of  view,  and  merge<l  in  the 
corporation. 

The  court  feels  itself  authorized,  by  the  case  in  12  Modern 
Reports,  on  a  question  of  jurisdiction,  to  look  to  the  character  of 
the  individuals  who  compose  the  corporation;  and  they  think 
that  the  precedents  of  this  court,  though  they  were  not  decisions 
on  argument,  ought  not  to  be  absolutely  disregarded. 

If  a  corporation  may  sue  in  the  courts  of  the  union,  the  court 
is  of  opinion  that  the  averment  in  this  case  is  suflScient 

Being  authorized  to  sue  in  their  corporate  name,  they  could 
make  the  averment,  and  it  must  apply  to  the  plaintiffs  as  in- 
dividuals, because  it  could  not  be  true  as  applied  to  the  corpo- 
ration. 

Judgment  reversed,  plea  in  abatement  overruled,  and  cause 
remanded. 

5  Or.  01. 
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[6  Gnmsli't  B«|Kirt%  1I6-I4L] 

The  United  States  district  court  for  tiie  district  of  Pemifiyl- 
yania  gaye,  in  a  certain  admiralty  case,  sentence  in  fayor  of 
Gideon  Olmstead  and  others  against  Elisabeth  Serjeant  and 
Esther  Waters.  A  copy  of  this  sentence  was  seryed  on  said 
Serjeant  and  Waters^  which  they  refosed  to  ob^.  Jndge  Peters 
of  the  district  conrt  was  then  applied  to  for  a  proems  which 
should  enforce  obedience,  but  this  he  wonld  not  grant  At  the 
February  term  of  1808  the  supreme  court  was  applied  to  for  a 
rule  to  the  said  judge,  requiring  him  to  show  cause  why  a  man- 
damus should  not  issue  commanding  him  to  grant  the  desired 
process.  He  made  a  return  stating  that  the  legislature  of 
Pennsylyania  had  passed  an  act  to  protect  EUzabeth  Serjeant  and 
Esther  Waters  against  the  process  of  any  United  States  court 
issued  under  the  suits  in  questicm,  that  he  was  unwilling  to 
embroil  the  United  States  with  Pemisylyania,  and  refused  «to 
^rant  the  process  in  order  to  bring  the  case  before  the  supreme 
court 

On  the  20th  of  February  Chief  Justice  Marshall  deliyered 
the  opinion  of  the  court;  and  as  he  giyes  the  leading  facts  in  * 
this  yery  complicated  case,  we  need  only  say  further  that  Ser- 
jeant and  Waters  were  the  executrixes  of  Eittenhouse,  referretl 
to.    The  opinion  was  in  these  words: — 

With  great  attention,  and  with  serious  concern,  the  court  has 
considered  the  return  made  by  the  judge  for  the  district  of 
Pennsylyania  to  the  mandamus  directing  him  to  execute  the 
sentence  pronounced  by  him  in  the  case  of  Qideon  Olmstead 
and  others  v.  Rittenhotise's  Executrixes^  or  to  show  cause  for 
not  so  doinlg.    The  cause  shown  is  an  act  of  the  legislature  of 
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Pennsylvania,  passed  subsequent  to  the  rendition  of  his  sen- 
tence. This  act  authorizes  and  requires  the  governor  to  de- 
mand, for  the  use  of  the  state  of  Pennsylvania,  the  money 
which  had  been  decreed  to  Gideon  Olmstead  and  others,  and 
which  was  in  the  hands  of  the  executrixes  of  David  Ritten- 
house;  and  in  default  of  payment,  to  direct  the  attorney  gen- 
eral to  institute  a  suit  for  the  recovery  thereof.  This  act  fur- 
ther authorizes  and  requires  the  governor  to  use  any  further 
means  Ee  may  think  necessary  for  the  protection  of  what  Jt 
denominates  ''the  just  rights  of  the  state,"  and  also  to  protect 
the  persons  an<l  properties  of  the  said  executrixes  of  David 
Kitten  house,  decease<l,  against  any  process  whatever  issued  out 
of  any  federal  court  in  consequence  of  their  obedience  to  the 
requisition  of  the  sai<i  act. 

If  the  legislatures  of  the  several  states  may  at  will  annul  the 
judgments  of  the  courts  of  the  Uniteii  States,  and  destroy  the 
right  acquired  under  those  judgments,  the  constitution  itself 
becomes  a  solemn  mockery,  and  the  nation  is  deprive<l  of  the 
means  of  enforcing  its  laws  by  the  instrumentality  of  its  own 
tribunals.  So  fatal  a  result  must  be  deprecate<i  by  all ;  and  the 
people  of  Pennsylvania,  not  less  than  the  citizens  of  every  other 
state,  must  feel  a  deep  interest  in  resistinig  principles  so  de- 
stmctive  of  the  union,  and  in  averting  consequences  so  fatial  to 
themselves. 

The  act  in  question  does  not,  in  terms,  assert  the  universal 
right  of  the  state  to  interpose  in  every  case  whatever;  but 
assigns,  as  a  motive  for  its  interposition  in  this  particular  case, 
that  the  sentence  the  execution  of  which  it  prohibits  was  ren- 
dered in  a  cause  over  which  the  fe<leral  courts  have  no  jurisdic- 
tion. 

If  the  ultimate  right  to  determine  the  jurisdiction  of  the 
courts  of  the  union  is  placed  by  the  constitution  in  the  several 
state-legislatures,  then  this  act  concludes  the  subject;  but  if 
that  power  necessarily  resides  in  the  supreme  judicial  tribunal  of 
the  nation,  then  the  jurisdiction  of  the  district  court  of  Pennsyl- 
vania over  the  case  in  which  that  jurisdiction  was  exercised 
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oi]|g;lit  to  be  most  deliberately  examined;  and  tiie  act  of  P«m- 
sjlTania,  with  whatever  respect  it  maj  be  considered,  cannot  be 
permitted  to  prejudice  the  question. 

In  the  early  part  of  the  war  between  the  United  States  and 
Greet  Britain,  Gideon  Olmstead  and  others,  citizens  of  Con- 
necticut, who  say  they  had  be^i  caried  to  Jamaica  as  prisoners, 
weie  employe<l  as  part  of  the  crew  of  the  sloop  Active,  bound' 
from  Jamaica  to  New  York,  and  laden  with  a  cargo  for  the  use 
of  the  British  army  in  that  place.  On  the  voyage  they  seized 
the  vessel,  confined  the  captain,  and  sailed  for  Egg  Harbor. 
In  sight  of  that  place  the  Active  was  captured  by  the  Conven- 
tjon,  031  armed  ship  belonging  to  the  state  d  Pennsylvania, 
brondght  into  port,  libelled,  and  condemned  as  prize  to  the  cap- 
tors. From  this  sentence  Gideon  Olmstead  and  others,  who 
claimed  the  vessel  and  cargo,  appealed  to  the  court  of  appeals 
established  l^  congress,  by  which  tribunal  the  sentence  of 
condemnation  was  reversed,  the  Active  and  her  car^o  condemned 
as  prize  to  the  claimants,  and  process  was  directe<l  to  issue 
out  of  the  court  of  admiralty,  commanding  the  marshal  of  that 
coiirt  to  sell  the  said  vessel  and  cargo  and  pay  the  net  proceeds 
to  the  claimants. 

The  mandate  of  the  appellate  court  was  produced  in  the 
inferior  court,  tiie  judge  of  which  admitted  the  general  jurisdic- 
tion of  the  court  established  by  congress,  as  an  appellate  court; 
but  denied  its  power  to  control  the  verdict  of  a  jury  which  had 
been  rendered  in  favor  of  the  captors,  the  ofRcers  and  (a«w  of 
the  Convention;  and  therefore  refused  obedience  to  the  man- 
date; but  directed  the  marshal  to  make  the  sale,  and  after  de- 
ducting charges,  to  bring  the  residue  of  the  money  into  court, 
subject  to  its  future  order. 

The  claimants  then  applied  to  the  judges  of  appeals  for  an 
injunction  to  prohibit  the  marshal  from  paying  the  money  aris- 
ing from  the  sales  into  the  court  of  admiralty;  which  was 
awarded,  and  served  upon  him ;  in  contempt  of  which,  on  the  1th 
of  Janurary,  1778,  he  paid  the  money  to  the  judge,  who  acknowl- 
edged the  receipt  thereof  at  the  foot  of  the  marshal's  return. 
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On  the  1st  cH  May,  1799,  Oeorge  Eoss,  the  judge  of  the 
court  of  admiralty,  delivered  to  David  Rittenhouse,  who  was 
then  treasurer  of  the  state  of  Pennsylvania,  the  sum  of  £11,496 
9s.  9(L  in  loan-office  certificates;  which  was  the  proportion  of 
the  prize-money  to  which  that  state  would  have  been  entitled, 
had  the  sentence  of  the  court  of  admiralty  remained  in  force. 
On  the  same  day  David  Eittenhouse  executed  a  bond  of  indem- 
nity to  George  Ross,  in  which,  after  reciting  that  the  money 
was  paid  to  him  for  the  use  of  the  state  of  Pennsylvania,  he 
binds  himself  to  repay  the  same,  should  the  said  Geoig^  Eoss 
be  thereafter  comx>elled,  by  due  course  of  law,  to  pay  that  sum 
according  to  the  decree  of  the  court  of  appeals. 

These  loan-office  certificates  were  in  the  name  of  Matthew 
Clarkson,  who  was  marshal  of  the  court  of  admiralty,  and  were 
dated  the  6th  of  November,  1778.  Indents  were  issued  on 
them  to  David  Eittenhouse,  and  the  whole  principal  and  inter- 
est were  afterwards  funded  by  him,  in  his  own  name,  under  the 
act  of  congress  making  provision  for  the  debt  of  the  United 
States. 

Among  the  papers  of  David  Eittenhouse  was  a  memoran- 
dum, made  by  himself  at  the  foot  of  a  list  of  the  certificates 
mentioned  above,  in  these  words  :  *'Note.  The  above  certifi- 
cates will  be  the  property  of  the  state  of  Pennsylvania,  when 
t)ie  state  releases  me  from  the  bond  I  {giave,  in  1778,  to  indem- 
nify G^rge  Eoss,  Esq.,  judge  of  the  admiralty,  for  paying  the 
fifty  original  certificates  into  the  treasury,  as  the  state's  share  of 
the  prijse,'' 

The  state  did  not  release  David  Eittenhouse  from  the  bond 
mentioned  in  this  memorandum.  These  certificates  remained 
in  the  private  possession  of  David  Eittenhouse,  who  drew  the 
interest  on  them  during  his  life,  and  after  his  death  they  re- 
mained in  possession  of  his  representatives,  against  whom  the 
libel  id  this  case  was  filed,  for  the  purpose  of  carrying  into  exe- 
cution the  decree  of  the  court  of  appeals. 

While  this  suit  was  depending,  the  state  of  Pennsylvania 
forbore  to  assert  its  title,  and  in  January,  1803,  the  court 
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deened  In  Ikror  of  tiie  UbeUanb;  sckhi  afliar  vUdi  flie  legUa- 
ten  passed  tiie  act  wliieh  lias  iMBD  itatod. 

It  la  cantmded  tiial  the  ledenl  eonrta  were  dejvlTed  of  jorii- 
dletlon  In  tills  eanse  I17  that  aaMadmesit  of  tbB  conatttetlon 
which  eofltapts  states  from  Mag  sued  in  IhoBe  oonrta  1^  Indi- 
Ttdnals.  This  amendnient  declwes,  ''tiiat  the  Jndldal  powttr  of 
Ae  United  States  shall  not  be  conatnied  to  extend  to  any  anlt, 
tai  law  or  equity,  ocmiiDeaoed  (v  pnMeeoted  against  one  of  ^& 
United  States  by  dtlaetia  of  anotiter  state,  or  hy  cfttaens  or  sub- 
jects of  any  for^gn  state." 

The  right  of  a  state  to  assert,  as  plaintiff,  any  interest  It  may 
have  In  a  sabject  which  forms  Hie  matter  of  controversy  be- 
tween Individnals,  In  one  of  tiie  conrte  at  the  United  States, 
is  not  affected  by  tills  amendment;  nor  can  it  be  so  constraed 
as  to  oust  the  court  of  its  Jnrisdlctibn,  shonld  stKih  daim  be 
snggested.  Th6  amendment  simply  prorides  that  no  salt  shall 
be  ctmuneooed  or  prosecated  against  a  state  The  state  cumot 
be  made  a  defendant  to  a  salt  brought  by  an  individnal;  bat  it 
remains  the  dnty  of  the  conrts  of  the  United  States  to  decide 
all  cases  brought  before  than  by  dtlsens  of  one  state  against 
dtisens  of  a  different  state,  where  a  stete  la  not  necrasarlly  a 
defendant  In  this  case  the  salt  was  not  institated  aJKainst  the 
state  or  Its  teeasarer,  bat  against  the  executrixes  of  Darid  Bit- 
tenhoase,  fttr  t^e  proceeds  of  a  vessel  ccmdemned  in  tiie  coart 
of  admlra%  which  were  adndtted  to  be  in  their  possession. 
If  these  proceeds  had  bem  t^e  actoal  property  of  Pennsylvania, 
however  wrongfolly  acquired,  the  disdoscre  of  that  fact  would 
have  presented  a  case  on  which  it  was  lumecessary  to  give  su 
opinion ;  bat  it  certainly  can  never  be  alleged  that  a  mere  sug- 
gestion of  title  in  a  state  property,  in  possession  of  an  Individ- 
oal,  mast  arrest  the  proceedii^s  of  the  court,  and  prevent  their 
looking  into  the  suggestion,  and  examining  tiie  validity  of  the 
titla 

If  the  suggestion  in  tiiis  case  be  examined,  it  is  deemed  per- 
fectly dear  that  no  titie  whatever  to  tbe  certificates  in  question 
was  vested  in  the  state  of  PainBylTama. 
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By  the  highest  judicial  autlTority  of  the  nation  it  has  been 
lon^  since  decided  that  the  court  of  appeals  erected  by  con- 
gress had  full  authority  to  revise  and  correct  the  sentences  of 
the  coui'ts  of  admiralty  of  the  several  states  in  prize  causes. 
Tliat  question,  therefore,  is  at  rest.  Consequently,  the  decision 
of  the  court  of  appeals  in  this  case  annulled  tlie  sentence  of 
the  couit  of  admiralty,  and  extinguished  the  interest  of  the 
state  of  Pennsylvania  in  the  Active  and  her  cargo  which  was 
iicquired  by  that  sentence.  The  full  right  to  that  property  was 
iuiine<liately  vested  in  the  claimants,  who  might  rightfully  pur- 
sue it,  into  whosesoever  hands  it  might  come.  These  certiiicates, 
in  the  hands,  first,  of  Matthew  Clarkson,  the  marshal,  and  after- 
A\  ards  of  George  Ross,  the  judge  of  the  court  of  admiralty, 
^s  ere  the  absolute  property  of  the  claimants.  Nor  did  they 
change  their  character  on  coming  into  the  possession  of  David 
Pittenhouse. 

Although  Ml*.  Uittenhouse  was  treasurer  of  the  state  of  Fenn- 
sylvaiiia,  and  the  bond  of  indemnity  which  he  executed  states 
tlie  iJioney  to  have  been  paid  to  him  for  the  use  of  the  state  of 
I'eniisylvania,  it  is  apparent  that  he  held  them  in  his  own  right, 
until  he  should  be  completely  indemnified  by  the  state.  The 
evidence  to  this  point  is  conclusive.  The  original  certificates  do 
not  appear  to  have  been  <leposited  in  the  state  treasury,  to  have 
been  designated  in  any  manner  as  the  property  of  the  state,  or 
to  have  been  <lelivered  over  to  the  successor  of  David  Kitten- 
house.  They  remained  in  his  possession.  The  indents,  issued 
upon  them  for  interest,  were  drawTi  by  David  Uittenhouse,  and 
preserved  with  the  original  certificates.  When  funded  as  part 
of  the  debt  of  the  United  States,  they  were  funded  by  David 
Pittenhouse,  and  the  interest  was  drawn  by  him.  The  note 
uiade  by  himself  at  the  foot  of  the  list  which  he  preserved,  as 
explanatory  of  the  whole  transaction,  demonstrates  that  he  held 
the  certificates  as  security  ajgainst  the  bond  he  had  executed  to 
(reorge  Ross;  and  that  bond  was  obligatory,  not  on  the  state  of 
Pennsylvania,  but  on  David  Rittenhouse,  in  his  private  capacity. 

These  circumstances  demonstrate,  beyond  the  possibility  of 
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Aaabb,  that  the  property  which  representerl  the  Active  and  her 
caiiKo  was  In  possesflion,  not  of  tiie  vtate  of  PennsylTaiila,  bat 
of  DftTid  Bittenhonse,  u  an  indtrldnal;  after  whose  death  it 
pasted,  like  other  property,  to  hte  r^oesentatlTes. 

Since,  then,  Ae  state  of  PeonsflTaola  had  neither  posseulon 
of,  nor  right  to,  ^9  property  on  which  1^  lentence  of  the  dis- 
trict Qoort  wu  pronounced,  and  since  the  suit  was  neither  com- 
menced ma  prosecated  against  that  Btat^  there  remaim  no  pre- 
text for  the  aU^ation  Qiat  the  case  is  within  that  am»idoient 
of  the  ctnurtitnlion  which  has  been  dted;  and  consequently, 
the  state  of  PennsjlvaQia  can  possess  no  constltotional  ri^t  to 
resist  the  1^^  process  which  may  be  directed  in  this  cause. 

It  will  be  readily  ooncelTed  tbat  the  order,  which  this  court  is 
eujoined  to  make  by  the  high  obligations  of  duty  and  of  law, 
Is  not  made  without  extreme  regret  at  the  necesdt^  which  has 
indncedthe  application.  Bat  it  is  a  solemn  duty,  and  there- 
fore must  be  performed.  A  peremptory  mandamus  must  be 
awarded. 
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FLETCHER  v.  PECK. 
February  Term,  1810. 

[6  Cranch's  Reports,  87-148.] 

(In  the  Tth  of  January,  1795,  the  legislature  of  Georgia 
passed  an  act  authorizing  a  patent  to  issue  to  a  company  called 
"The  Georgia  Company,"  for  a  certain  tract  of  land  within  the 
limits  of  that  state;  which  patent  was  regularly  issued  on  the 
13th  of  that  month.  Ttiis  land  passed  from  hand  to  hand, 
until  on  the  14th  of  May,  1803,  Peck,  the  defendant  in  this 
action,  conveyed  by  deed  to  Fletcher,  the  plaintiff,  fifteen  thou- 
sand acres  of  the  original  tract  lying  undivided  therein.  Peck  ] 
in  this  deed  covenanted  that  Georgia,  at  the  time  her  patent 
issue<l,  was  legally  the  owner  in  fee  of  the  land  in  question, 
subject  only  to  the  extinguishment  of  the  Indian  title;' that  the 
lejrislatm*e  of  Georgia  had  good  right  to  sell  the  same;  that  the 
title  given  by  Georgia  had  been  legall}'  conveyed  to  Peck;  and 
that  this  title  had  been  "in  no  way  constitutionally  or  legally 
impaired  by  virtue  of  any  consequent  act  of  any  subsequent 
legislature  of  the  said  state  of  Georgia."  Fletcher,  however, 
alleged  that  the  legislature  of  Georgia  had  no  right  to  sell  the 
tract  in  question  ;'^hat  the  members  of  the  Georgia  Company 
had  promised  members  of  the  legislatui*e,  that,  if  they  would 
vote  for  the  act  authorizing  the  patent  to  issue,  they  should 
have  a  share  in  the  lands,  by  which,  he  alleged,  the  act  was 
made  of  no  avail,  and  so  the  title  of  the  state  of  Georgia  had 
never  passed  to  Peck.  And  lie  allege<l,  further,  that  the  legisla- 
ture of  Georgia,  on  the  13th  of  February,  1796,  for  the  reason 
above  stated,  annuUed  the  act  granting  a  patent  to  the  Georgia 
Company.  He  also  alleged  that  on  the  7th  of  January,  1795, 
the  United  States,  and  not  Georgia,  owned  the  lands  in  question. 

Fletcher  sued  Peck  in  the  circuit  court  for  the  district  of 
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Massachusetts,  when  all  the  facts  aboye  related  were  alleged  la 
the  pleadings;  judgment  went  against  the  plaintiff,  however, 
who  brought  up  the  case  before  the  supreme  bench. 

In  the  following  opinion  of  the  court,  as  delivered  by  Chief 
Justice  Marshal,  so  many  of  the  facts  in  the  case  are  stated, 
that,  Ydth  the  statement  given  above,  it  will  be  intelligible  with- 
out a  detail  of  minor  points. 

The  pleadings  being  now  amended,  this  cause  comes  on 
again  to  be  heard  on  sundry  demurrers,  and  on  a  special  ver- 
dict 

The  suit  was  instituted  on  several  covenants  contained  in*a 
deed  made  by  John  Peck,  the  defendant  in  error,  conveying  to 
Kobert  Fletcher,  the  plaintiff  in  error,  certain  lands  which  were 
part  of  a  large  purchase  made  by  James  Gunn  and  others,  in 
the  year  1795,  from  the  state  of  Georgia,  the  contract  for  which 
was  made  in  the  form  of  a  bill  passed  by  the  legislature  of  that 
state. 

The  first  count  in  the  declaration  sets  forth  a  breach  in  the 
second  covenant  contained  in  the  deed.  The  covenant  is, 
"that  the  legislature  of  the  state  of  Georgia,  at  the  time  of 
passing  the  act  of  sale  aforesaid,  had  good  right  to  sell  and  dis- 
pose of  the  same  in  manner  pointed  out  by  the  said  act." 
The  breach  assigned  is  that  the  legislature  had  no  power  to 
sell. 

The  plea  in  bar  sets  forth  the  constitution  of  the  state  of 
Georgia,  and  avers  that  the  lands  sold  by  the  defendant  to  the 
plaintiff  were  Tsithin  that  state.  It  then  sets  forth  the  grant- 
ing act,  and  avers  the  power  of  the  legislature  to  sell  and  dis- 
pose of  the  premises  as  pointed  out  by  the  act. 

To  this  plea  the  plaintiff  below  demurred,  and  the  defendant 
joined  in  demurrer. 

That  the  legislature  of  Georgia,  unless  restrained  by  its  own 
constitution,  possesses  the  power  of  disposing  of  the  unappropri- 
ated lands  within  its  own  limits,  in  such  a  manner  as  its  own 
judgment  shall  dictate,  is  a  proposition  not  to  be  controverted. 
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The  only  question,  then,  presented  by  this  demurrer  for  the  con- 
si<]ei*ation  of  the  court,  is  this,  Did  the  then  constitution  of  the 
Slate  of  Geoii^a  prohibit  the  legislature  to  dispose  of  tiie  lands, 
w  hich  were  the  subject  of  this  contract,  in  the  manner  stipulated 
bv  the  contract  ? 

The  question,  whether  a  laAv  be  void  for  its  repugnancy  to  the 
constitution,  is,  at  all  times,  a  question  of  much  delicacy,  which 
on^ht  seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a 
doubtful  case.  The  court,  when  impelle<l  by  duty  to  render 
such  a  judgment,  would  be  unworthy  of  its  station,  could  it  be 
UD  mindful  of  the  solemn  obligations  which  that  station  imposes. 
But  it  is  not  on  slight  implication  and  vague  conjecture  that  the 
le^nslature  is  to  be  pronounced  to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  voi<l.  The  opposition  between 
the  constitution  and  the  law  shouhl  be  such  that  the  judge  feels 
a  clear  and  strong  conviction  of  their  incompatibility  T\'ith  each 
other. 

In  this  case  the  court  can  perceive  no  such  opposition.  In 
the  constitution  of  Georgia,  adopted  in  the  year  1789,  the  court 
can  perceive  no  restriction  on  the  legislative  power,  which  in- 
hibits the  passage  of  the  act  of  1795.  The  court  cannot  say, 
that,  in  passing  that  act,  the  legislature  has  transcended  its  pow- 
ers, and  violated  the  constitution. 

In  overruling  the  ^lemurrer,  therefore,  to  the  first  plea,  the 
circuit  court  committed  no  error. 

The  third  covenant  is,  that  all  the  title  which  the  state  of  Geor- 
gia ever  had  in  the  premises  ha<i  been  legally  conveyed  to  John 
Peck,  the  grantor. 

The  second  count  assigns,  in  substance,  as  a  breach  of  this 
covenant,  l^at  the  original  grantees  from  the  state  of  Geoigia 
I»romised  and  assure<l  divers  members  of  the  legislature,  then 
sitting  .in  general  assembly,  that,  if  the  said  members  would  as- 
sent to,  and  vote  for,  the  passing  of  the  act,  and  if  the  said  bill 
should  pass,  such  members  should  have  a  share  of,  and  be  inter- 
ested in,  all  the  lands  purchased  from  the  said  state  by  virtue  of 
such  law;  and  that  divers  of  the  said  members,  to  whom  tiie 
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said  promises  were  made,  were  unduly  influenced  thereby,  and 
under  such  influence  did  yote  for  the  passing  of  the  said  bill; 
by  reason  whereof  the  said  law  was  a  nullity,  &c.;  and  so  the 
title  of  the  state  of  Georgia  <iid  not  pass  to  the  said  Peck,  &c. 

The  plea  to  this  count,  after  protesting  that  the  promises  it 
alleges  were  not  made,  avers,  that,  until  after  the  purchase  made 
from  the  original  grantees  by  James  Greenleaf ,  under  whom  the 
said  Peck  claims,  neither  the  said  James  Greenleaf,  nor  the  said 
Peck,  nor  any  of  the  mesne  vendors  between  the  said  Greenleaf 
and  Peck,  had  any  notice  or  knowledge  that  any  such  promises 
or  assurances  were  made  by  the  said  original  grantees,  or  either 
of  them,  to  any  of  the  members  of  the  legislature  of  the  state 
of  Georgia. 

To  this  plea  the  plaintiff  demurred  generally,  and  the  defen- 
dant joined  in  the  demurrer. 

That  corruption  should  find  its  way  into  the  governments  of 
our  infant  republics,  and  contaminate  the  very  source  of  legisla- 
tion, or  that  impure  motives  should  contribute  to  the  passage  of 
a  law,  or  the  formation  of  a  legislative  contract,  are  circumstan- 
ces most  deeply  to  be  deplored.  How  far  a  court  of  justice 
would  in  any  case  be  competent,  on  proceedings  instituted  by 
the  state  itself,  to  vacate  a  contract  thus  formed,  and  to  annul 
rights  acquired  under  that  contract  by  third  persons  having  no 
notice  of  the  improper  nleans  by  which  it  was  obtained,  is  a 
question  which  the  court  would  approach  with  much  circum- 
spection. It  may  well  be  doubted  how  far  the  validity  of  a  law 
depends  upon  the  motives  of  its  framers,  and  how  far  the  par- 
ticular inducements,  operating  on  members  of  the  supreme  sove- 
reign power  of  a  state,  to  the  formation  of  a  contract  by  that 
power,  are  examinable  in  a  court  of  justice.  If  the  principle 
be  conceded  that  an  act  of  the  supreme  sovereign  power  might 
be  declared  null  by  a  court,  in  consequence  of  the  means  which 
procured  it,  still  would  there  be  much  diflSlculty  in  saying  to 
what  extent  those  means  must  be  applied  to  produce  this  effect. 
Must  it  be  direct  corruption,  or  would  interest  or  undue  influ- 
ence of  any  kind  be  sufficient  ?  Must  the  vitiating  cause  operate 
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on  a  uiajority,  or  on  what  number  of  the  members?  Would 
the  act  be  null,  whatever  might  be  the  wish  of  the  nation,  or 
would  its  obligation  or  nullity  depend  upon  the  public  senti- 
ment ? 

If  the  majority  of  the  legislature  be  corrupted,  it  may  well 
be  doubte<i  whether  it  be  within  the  province  of  the  judiciary 
to  control  their  conduct;  and  if  less  than  a  majority  act  from 
impure  motives,  the  principle  by  which  judicial  interference 
would  be  regulated  is  not  clearly  discerned. 

^Miatever  difficulties  this  subject  might  present,  when  viewed 
under  aspects  of  which  it  may  be  susceptible,  this  court  can 
perceive  none  in  the  particular  pleadings  now  under  considerar 
tion. 

This  is  not  a  bill  brought  by  the  state  of  Georgia  to  annul 
the  contract,  nor  does  it  appear  to  the  court,  by  this  count,  that 
the  state  of  G^eorgia  is  dissatisfied  with  the  sale  that  has  been 
made.  The  case,  as  ma<le  out  in  the  pleadings,  is  simply  this. 
One  individual  who  holds  lan<ls  in  the  state  of  Georgia,  under  a 
deed  covenanting  that  the  title  of  Georgia  was  in  the  grantor, 
brings  an  action  of  covenant  upon  this  dee<l,  and  assigns  as  a 
breach  that  some  of  the  members  of  the  legislature  were  in- 
duced to  vote  in  favor  of  the  law  which  constitute<i  the  con- 
ti*act,  by  being  promised  an  interest  in  it,  and  that  therefore  the 
act  is  a  mere  nullity. 

This  solemn  question  cannot  be  brought  thus  collaterally  and 
incidentally  before  the  court.  It  would  be  indecent  in  the  ex- 
treme, upon  a  private  contract  between  two  indivi<luals,  to  enter 
into  an  inquiry  respecting  the  corruption  of  the  sovereign  power 
of  a  state.  If  the  title  be  plainly  deduced  from  a  legislative 
act  which  ihe  legislature  might  constitutionally  pass,  if  the  act 
be  clothed  with  aU  the  requisite  forms  of  a  law,  a  court,  sitting 
as  a  court  of  law,  cannot  sustain  a  suit  brought  by  one  individual 
against  another  founded  on  the  allegation  that  the  act  is  a  nul- 
lity in  consequence  of  the  impure  motives  which  influenced 
certain  members  of  the  legislature  which  passed  the  law. 

The  circuit  court  therefore  did  right  in  overruling  this  de- 
murrer. 
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Tke  foQTtli  eoTenaiit  in  tito  deed  l8|  that  tiie  titie  to  tlie  prami- 
isee  lias  been  ia  no  way  eeostttaticmally  or  legally  loipaiied  bj 
Tfartae  of  any  snbeeqaent  aefe  of  any  saliseqiient  kgldateve  of 
lite  state  of  Oeoigia. 

nie  third  Goimt  recitee  tiHi  nndiie  nieans  ptae^^  ceriiBiit 
members  of  fhe  legislatiirey  as  stated  in  ^e  second  oonnt^  and 
Hien  alleges,  tliat^  in  oonseqnenee  of  tiieee  practices  and  of 
other  causes,  a  snbseqn^rt  lei^slatare  passed  an  act  annulling 
and  rescinding  the  law  nnder  which  the  e<niveyance  to  fhe 
oriitinal  grantees  was  made,  dedaring  that  conveyance  Toid,  and 
asserting  fhe  tifle  of  the  state  te  fhe  lands  if  contained.  The 
coonf  proceeds  to  recite  at  large  this  oescinding  aet^  and  c<m- 
ctades  with  ay^rring,  that,  l^*  reason  of  this  utsb,  iSbe  title  of  fhe 
said  Peck  in  fhe  premises  was  constttationally  and  legally  im- 
paired, and  rendered  nnll  and  yoid. 

After  protesting,  as  before,  that  no  snch  promises  were  made 
as  steted  in  this  connt,  the  defendant  again  pleads  that  himself 
and  the  first  pnrchaser  nnder  fhe  original  grantees,  and  aU  in- 
termediate holders  of  the  property,  were  purchasers  without 
notice. 

To  this  plea  there  is  a  denrarr^  and  joinder. 

The  importance  and  tiie  dilficolty  of  the  questions  presented 
by  these  pleadings  are  deeply  felt  l^  fhe  court 

The  lands  in  controyersy  yested  absolutely  in  James  Gunn 
and  others,  the  original  grantees,  by  fhe  conyeyance  of  the  goy- 
emor,  made  in  pursuance  of  an  act  of  assembly  te  which  the 
legislature  was  fully  competent.  Being  thus  in  full  possession 
of  the  legal  estate,  they,  for  a  valuable  consideration,  conveyed 
portions  of  the  land  to  those  who  were  willing  to  purchase.  If 
the  original  transaction  was  infected  with  fraud,  these  pur- 
chasers did  not  participate  in  it,  and  had  no  notice  of  it  They 
were  innocent.  Yet  the  legislature  of  Georgia  has  involved  them 
in  the  fate  of  the  first  parties  te  the  transaction,  and,  if  the  act  be 
valid,  has  annihilated  their  righte  also. 

The  legislature  of  Georgia  was  a  party  te  this  transaction; 
and  for  a  party  to  pronounce  ite  own  deed  invalid,  whatever 
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cause  may  be  assigned  for  its  invalidity,  must  be  considered  as 
a  mere  act  of  power,  which  must  find  its  vindication  in  a  train  of 
reasoning  not  often  heard  in  courts  of  justice. 

But  the  real  party,  it  is  said,  are  the  people,  and  when  their 
agents  ai*e  unfaithful,  the  acts  of  those  agents  cease  to  be  obliga- 
tory. 

It  is,  however,  to  be  recollecte<i  that  the  people  can  act  only 
by  these  agents,  and  that,  while  within  the  powers  conferred  on 
them,  their  acts  must  be  considered  as  the  acts  of  the  people. 
If  the  agents  be  corrupt,  others  may  be  chosen;  and  if  their  con- 
tracts be  examinable,  the  common  sentiment  as  well  as  common 
usage  of  mankind  points  out  a  mode  by  which  this  examination 
may  be  made,  and  their  validity  determined. 
^  If  the  legislature  of  Georgia  was  not  bound  to  submit  its  pre- 
tensions to  those  tribunals  which  are  established  for  the  secu- 
rity of  property  and  to  decide  on  human  rights,  if  it  might 
claim  to  itself  the  power  of  judging  in  its  o\\ti  case,  yet  there 
are  certain  great  principles  of  justice,  whose  authority  is  univer- 
sally acknowledged,  that  ought  not  to  be  entirelj'  disregarded. 

If  the  legislature  be  its  own  judge  in  its  own  case,  it  would 
seem  equitable  that  its  decision  should  be  regulate<i  by  those 
rules  which  would  have  regulated  the  decision  of  a  judicial 
tribunal.  The  question  was  in  its  nature  a  question  of  title, 
and  the  tribunal  which  decided  it  was  either  acting  in  the  char- 
acter of  a  court  of  justice,  and  performing  a  duty  usually  as- 
signed to  a  court,  or  it  was  exerting  a  mere  act  of  power  in 
\which  it  was  controlled  only  by  its  own  will. 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will  be 
set  aside,  as  between  the  parties;  but  the  rights  of  third  persons, 
who  are  purchasers  without  notice,  for  a  valuable  consideration, 
cannot  be  disregarded.  Titles  which,  according  to  every  legal 
test,  are  perfect,  are  acquired  vnth  that  confidence  which  is  in- 
spired by  the  opinion  that  the  purchaser  is  safe.  If  there  be 
any  concealed  defect  arising  from  the  conduct  of  those  who  had 
held  the  property  long  before  he  acquired  it,  of  which  he  had 
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ho  Dotice,  that  concealed  defect  cannot  be  set  np  against  Mm. 
He  has  paid  his  money  for  a  title  good  at  law;  he  is  innocent, 
whatever  may  be  the  guilt  of  others,  and  equity  will  not  subject 
him  to  the  penalties  attached  to  that  guilt.  AU  titles  would  be 
insecure,  and  the  intercourse  between  man  and  man  would  be 
very  seriously  obstructed,  if  this  principle  be  overturned; 

A  court  of  chancery,  therefore,  had  a  bill  been  brought  to  set 
aside  the  conveyance  ma<ie  to  James  Gunn  and  others,  as  being 
obtained  by  improper  practices  with  the  legislature,  whatever 
might  have  been  its  decision  as  respecte<l  the  original  grantees, 
would  have  been  bound  by  its  own  rules,  and  by  the  clearest 
principles  of  equity,  to  leave  unmolested  those  who  were  pur- 
chasers, T\'ithout  notice,  for  a  valuable  consi<leration. 

If  the  legislature  felt  itself  absolved  from  those  rules  of  prop- 
erty which  are  common  to  all  the  citizens  of  the  United  States, 
and  from  those  principles  of  equity  which  are  acknowledged  in 
all  our  courts,  its  act  is  to  be  supported  by  its  power  alone,  and 
the  same  power  may  devest  any  other  individual  of  his  lands, 
if  it  shall  be  the  will  of  the  legislature  so  to  exert  it. 

It  is  not  intended  to  speak  with  disrespect  of  the  legislature 
of  Georgia,  or  of  its  acts.  Far  from  it.  The  question  is  a 
general  question,  and  is  treated  as  one.  For  although  such 
powerful  objections  to  a  legislative  grant  as  are  alleged  against 
this  may  not  again  exist,  yet  the  principle  on  which  alone  this 
rescinding  act  is  to  be  supported  may  be  applied  to  every  case 
to  which  it  shall  be  the  will  of  any  legislature  to  apply  it.  The 
principle  is  this  :  that  a  legislature  may  by  its  own  act  devest 
the  vested  estate  of  any  man  whatever,  for  reasons  which  shall 
by  itself  be  deemed  sufficient. 

In  this  case  the  legislature  may  have  had  ample  proof  that 
the  original  grant  was  obtained  by  practices  which  can  never  be 
too  niuch  reprobated,  and  which  would  have  justified  its  abroga- 
tion, so  far  as  respected  those  to  whom  crime  was  imputable. 
But  the  grant,  when  issue<],  conveyed  an  estate  in  fee  simple  to 
the  grantees,  clothed  with  all  the  solemnities  which  law  can 
bestow.    This  estate    was  transferable;    and    those  who  pur- 
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chased  parts  of  it  were  not  stained  by  that  guilt  which  infected 
the  original  transaction.  Their  case  is  not  distinguishable  from 
tlie  ordinary  case  of  purchasers  of  a  legal  estate,  without  knowl- 
edjre  of  any  secret  fraud  which  might  have  led  to  the  emanation 
of  the  original  grant.  According  to  the  well  known  course  of 
equity,  their  rights  could  not  be  affected  by  such  fraud.  Their 
situation  was  the  same,  their  title  was  the  same,  with  that  of 
every  other  member  of  the  community  who  holds  land  by  regu- 
lar conveyances  from  the  original  patentee. 

Is  the  power  of  the  legislature  competent  to  the  annihilation 
of  such  title,  and  to  a  resumption  of  the  property  thus  held  ? 

The  principle  asserted  is,  that  one  legislature  is  competent  to 
repeal  any  act  which  a  former  legislature  was  competent  to  pass, 
ind  that  one  legislature  cannot  abridge  the  powers  of  a  succeed- 
ing legislature. 

The  correctness  of  this  principle,  so  far  as  respects  general 
lejrislation,  can  never  be  controverted.  But  if  an  act  be  done 
under  a  law,  a  succeeding  legislature  cannot  undo  it.  The  past 
cannot  be  recalled  by  the  most  absolute  power.  Conveyances 
have  been  made,  those  conveyances  have  vested  legal  estates, 
and  if  those  estates  may  be  seized  by  the  sovereign  authority, 
still,  that  they  originally  vested  is  a  fact,  and  cannot  cease  to  be 
a  factw 

When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute 
rights  have  vested  under  that  contract,  a  repeal  of  the  law  can- 
not devest  those  rights;  and  the  act  of  annulling  them,  if  legiti- 
niate,  is  rendered  so  by  a  power  applicable  to  the  case  of  every 
individual  in  the  community. 

It  mav  well  be  doubted  whether  the  nature  of  societv  and  of 
government  does  not  prescribe  some  limits  to  the  legislative 
power  ;  and  if  any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individual,  fairly  and  honestly  acquired, 
may  be  seized  without  compensation  ? 

To  the  legislature  all  legislative  power  is  granted  ;  but  the 
question,  whether  the  act  of  transferring  the  property  of  an  in- 
dividual to  the  public  be  in  the  nature  of  the  legislative  power, 
is  well  worthy  of  serious  reflection. 
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Xi  ii  the  peenllsr  proTioee  of  tbe  togMMtoie  to  preBoibe  geo- 
otal  rnka  Tor  the  goremiiKBt  of  Mieie^ ;  ibe  implication  of 
thow  rules  to  IndiTidoaU  in  ■odeljy'  voold  nun  to  be  the  dnly 
«f  other  departoieDti.  Bow  tat  the  ponrar  of  giving  the  Ikw 
mMj  lETolTe  enrj  other  power,  in  easei  wlwre  the  eowtitntion 
b  lUemt,  nerer  hee  been,  and  perhqw  ne?w  on  be  definite 


The  TElidilT  of  thla  reaeindfaig  act,  tiiea,  nrif^t  be  doabtod, 
-were  Oeorgia  a  ibgle  sorecelgn  pover.  But  Georgia  cannot  be 
viewed  ai  a  single,  nnetsinected,  sorereisn  power,  on  vhose  leglB- 
latnre  nu  otlier  rectrictions  are  impoeed  than  m^  be  found  in 
He  own  constitution.  She  is  a  part  ot  a  large  empire  ;  slie  is  a 
member  of  the  American  union  ;  and  that  union  has  a  c<Hi8tita- 
tiom,  the  sopremacf  of  which  all  acknowledge,  and  which  im- 
poses limits  to  the  legiKlatnres  of  the  sereral  states,  which  none 
claim  a  right  to  pass.  The  constitation  of  the  United  States 
deckres  that  "no  state  shall  pass  any  bdll  of  attainder,  ex  pott 
faeto  law,  or  law  impairing  the  obligation  of  contracts." 

Does  the  case  now  tinder  consido^tion  cone  within  this  pro- 
hlbltoiy  sedirai  of  the  constitation  T 

In  conslderiiig  this  very  interesting  question  we  immediately 
ask  onrselves,  What  is  a  contract  ?    Is  a  grant  a  contract  T 

A  contract  is  a  compact  between  two  or  more  parties,  and  la 
^ther  execntory  or  ezecated.  An  executory  contract  1b  one  in 
which  a  party  binds  himaftif  to  do,  or  not  to  do,  a  particular 
thing  ;  such  was  the  law  under  which  the  conTeyance  waa  made 
1^  the  governor.  A  contract  executed  is  one  in  which  the  ob- 
ject of  contract  is  performed  ;  and  this,  says  Blackstone,  differs 
in  nothing  from  a  grout  The  contract  between  Geoi^a  sod 
the  purchasers  was  executed  by  the  grant  A  contract  executed, 
as  well  as  one  which  is  executory,  contains  obligations  binding 
on  the  puHjes.  A  grant  in  its  own  nature,  amounts  to  aa  ex- 
tingoistunent  of  the  right  of  the  grantor,  and  implies  a  contract 
not  to  reassert  that  right.  A  party  is  therefore  always  es- 
topped by  his  owu  grant 

Since,  then,  in  fact  a  grant  is  a  contnu:tja|m||^^ieobliga- 
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tion  of  which,  still  continues,  and  since  the  constitution  uses  the 
general  term  ''  contracts/'  without  distinguishing  between  those 
which  are  executory  and  those  which  are  executed,  it  must 
be  construed  to  comprehend  the  latter  as  well  as  the  former. 
A  la^^^  annulling  conyeyances  betweeen  individuals,  and  declar- 
ing that  the  grantors  should  stand  seized  of  their  former  es- 
tates, notwithstanding  those  grants,  would  be  as  repugnant 
to  the  constitution  as  a  law  discharging  the  vendors  of  prop- 
erty from  the  obligation  of  executing  their  contracts  by  con- 
veyances. It  would  be  strange  if  a  contract  to  convey  was 
secured  by  the  constitution,  while  an  absolute  conveyance  re- 
mained unpi"Otecte(L 

If  under  a  fair  construction  of  the  constitution,  grants  are 
comprehended  under  the  term  "contracts,"  is  a  grant  from  the 
state  excluded  from  the  operation  of  the  provision?  Is  the 
clause  to  be  considered  as  inhibiting  the  state  from  impairing 
the  obligation  of  contracts  between  two  individuals,  but  as  ex- 
cluding from  that  inhibition  contracts  made  with  itself  ? 

The  wonls  themselves  contain  no  such  distinction.  They  are 
ireneral,  and  are  applicable  to  contracts  of  every  description. 
If  contracts  made  T\'ith  the  state  are  to  be  eixempted  from  their 
operation,  the  exception  must  arise  from  the  character  of  the 
contracting  party,  not  from  the  words  which  are  employed. 

TN'hatever  respect  might  have  been  felt  for  the  state  sovereign- 
ties, it  is  not  to  be  disguise<l  that  the  framers  of  the  constitution 
^  viewed  mth  some  apprehension  the  violent  acts  which  might 
^  grow  out  of  the  feelings  of  the  moment ;  and  that  the  people 
of  the  United  States,  in  adopting  that  instrument,  have  mani- 
fested a  determination  to  shield  themselves  and  their  property 
from  the  effects  of  those  sudden  and  strong  passions  to  which 
(  men  are  exposed.    The  restrictions  ^on  the  legislative  power  of 
i    the  states  are  obviously  founded  in  this  sentiment ;  and  the  con- 
V.  stitution  of  the  United  States  contains  what  may  be  deemed  a 
bill  of  rights  for  the  people  of  each  state. 

,  "No  state  shall  pass  any  bill  of  attainder,  «c  post  facto  law,  or 
law  impairing  the  obligation  of  contracts." 
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A  bill  of  attainder  may  affect  the  life  of  an  individual,  or  may 
confiscate  his  property,  or  may  do  both. 

In  this  form,  the  power  of  the  legislature  oyer  the  lives  and 
fortunes  of  individuals  is  expressly  restraine<l.  What  motive, 
then,  for  implying,  in  words  which  import  a  general  prohibition 
to  impair  the  obligation  of  contracts,  an  exception  in  favor  of 
the  right  to  impair  the  obligation  of  those  contracts  into  which 
the  state  may  enter  ? 

The  state  legislatures  can  pass  no  ex  post  facto  laAv.  An  ex 
post  facto  law  is  one  which  renders  an  act  punishable  in  a  man- 
ner in  which  it  was  not  punishable  when  it  was  committed. 
Such  a  law  may  inflict  penalties  on  the  person,  or  may  inflict 
pecuniary  penalties  which  swell  the  public  treasury.  The  legis- 
lature is,  then,  prohibited  from  passing  a  law  by  which  a  man's 
estate,  or  any  part  of  it,  shall  be  seized  for  a  crime  which  was 
not  declared  by  some  previous  law  to  render  him  liable  to  that 
punishment.  AVhv,  then,  should  violence  be  done  to  the  natural 
meaning  of  words  for  the  purpose  of  leaving  to  the  legislature 
the  power  of  seizing,  for  public  use,  the  estate  of  an  individual, 
in  the  form  of  a  law  annulling  the  title  by  which  he  holds  that 
estate  ?  The  court  can  perceive  no  sufficient  groun<ls  for  mak- 
ing this  distinction.  This  rescinding  act  would  have  the  effect  of 
an  ex  post  facto  law.  It  forfeits  the  estate  of  Fletcher  for  a 
crime  not  committed  by  himself,  but  by  those  from  whom  he 
purchased.  This  cannot  be  effected  in  the  form  of  an  ex  post 
facto  law,  or  bill  of  attainder  ;  why,  then,  is  it  allowable  in  the 
form  of  a  law  annulling  the  original  grant  ? 

The  argument  in  favor  of  presuming  an  intention  to  except 
a  case,  not  excepted  by  the  words  of  the  constitution,  is  suscep- 
tible of  some  illustration  from  a  principle  originally  ingrafted  in 
that  instrument,  though  no  longer  a  part  of  it.    The  constitu- 
(  tion  as  passed  gave  the  courts  of  the  Unite<i  States  juris<lictiou 

;  in  suits  brought  against  individual  states.    A  state,  then,  which 

!  violated  its  own  contract  was  suable  in  the  courts  of  the  United 

i  States  for  that  violation.    Would  it  have  been  a  defence  in  such 

i  a  suit  to  say  that  the  state  had  passed  a  law  absolving  itself 
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from  the  coDtmct  ?  It  is  scarcely  to  be  conceived  that  such  a 
defence  could  be  set  up.  An<]  yet,  if  a  state  is  neither  re- 
strained by  the  general  principles  of  our  political  institutions, 
nor  by  the  Avords  of  the  constitution,  from  impairing  the  obliga- 
tion of  its  oT\Ti  contracts,  such  a  defence  would  be  a  valid  one. 
This  feature  is  no  longer  foun<l  in  the  constitution  ;  but  it  aids 
in  the  construction  of  those  clauses  with  which  it  was  originally 
associated. 

It  is.  then,  the  unanimous  opinion  of  the  court,  that,  in  this 
case,  the  estate  having  passe<l  into  the  hands  of  a  purchaser  for 
a  valuable  consideration,  without  notice,  the  state  of  Geoi^ia 
was  restrained,  either  by  general  principles  which  are  common 
to  our  free  institutions,  or  by  the  particular  provisions  of  the 
constitution  of  the  United  States,  from  passing  a  law  whereby 
the  estate  of  the  plaintiff  in  the  premises  so  purchased  could 
be  constitutionally  and  legally  impaired  and  rendere<l  null  anil 
void. 

In  overruling  the  demurrer  to  the  third  plea,  therefore,  there 
is  no  error. 

The  first  covenant  in  the  deed  is,  that  the  state  of  Greorgia, 
at  the  time  of  the  act  of  the  legislature  thereof,  entitled  as 
aforesaid,  was  legally  seize<l  in  fee  of  the  soil  thereof,  subject 
only  to  the  extinguishment  of  part  of  the  Indian  title  thereon. 

The  fourth  count  assigns,  as  a  breach  of  this  covenant,  that 
the  right  to  the  soil  was  in  the  United  States,  and  not  in 
Georgia. 

To  this  count  the  defendant  pleails  that  the  state  of  Georgia 
was  seized  ;  and  tenders  an  issue  on  the  fact,  in  which  the  plain- 
tiff joins.    On  this  issue  a  special  verdict  is  found. 

The  jury  find  the  grant  of  Carolina  by  Charles  Second  to  the 
Earl  of  Clarendon  and  others,  comprehending  the  whole  coun- 
try, from  36  degrees,  30  minutes,  north  latitude,  to  29  degrees, 
north  latitude,  and  from  the  Atlantic  to  the  South  sea. 

They  find  that  the  northern  part  of  this  territory  was  after- 
wards erected  into  a  separate  colony,  and  that  the  most  northern 
part  of  the  35th  degree  of  north  latitude  was  the  boundary  line 
between  North  and  South  Carolina. 
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That  seven  of  tiie  ei^t  i»oifftetorB  of  tiie  Oandiiias  nuren- 
dered  to  George  Becond,  in  the  year  1729,  who  ai^tointed  a  gtrr- 
ernor  of  SoaQi  Carolina. 

That  in  1782  George  the  Second  granted  to  tite  Lord  ^b- 
coont  PerciTal  and  others  seven-eighths  trf  the  territory  between 
tiie  BaTannah  and  Ihe  Alatamaha,  and  extending  west  to  the 
Sooth  sea  ;  and  that  the  renudning  eightii  part,  whidi  was  sUU 
(he  property  of  the  heir  of  Z<ord  Oarteiet,  one  of  Ihe  original 
grantees  of  Oarolina,  was  afterwards  oonvefed  to  thenu  This 
territory  was  constitated  a  colony  and  called  Cteorgla. 

That  the  goremor  of  South  Carolina  continued  to  exercise 
jarisdidion  sooth  of  Georgia. 

That  in  1762  the  grantees  snrrendered  to  the  crown. 

That  in  17M  a  goremor  was  appointed  by  the  crown,  with 
a  conunission  describing  the  bonndarieB  of  the  colony. 

That  a  treaty  of  peace  was  condnded  between  Great  Britain 
and  Spain,  in  1763,  in  which  the  latter  ceded  to  the  former 
Flcwida,  with  Fort  St  Aognstin  and  the  bay  of  Pensacola. 

That  in  October,  17G3,  the  King  of  Great  Britain  issoed  a 
proclamation,  creating  f  oor  new  colonies,  Qoebec,  East  Florida, 
West  Florida,  and  Grenada,  and  prescribing  the  boonds  of 
each  ;  and  farther  declaring  that  all  the  lands  between  the  Ala- 
tamaha  and  Bt  Mary's  shoold  be  annexed  to  Georgia.  The 
same  proclamaldon  contained  a  clause  reserving,  nnd^  the 
dominion  and  protection  of  the  crown,  for  ihe  nse  of  the  In- 
diana, all  the  lands  on  the  western  waters,  and  forbidding  a 
settlement  on  them,  or  a  pnrchaite  of  them  from  the  Indians. 
The  lands  ccmveyed  to  tiie  plaintifl  lie  on  the  western  waters. 

That  in  November,  1763,  a  commission  was  issae<l  to  the 
governor  of  Georgia,  in  which  the  boundaries  of  that  province 
are  described  as  extentiing  westward  to  the  Mississippi.  A 
commission  describing  bonndaries  of  the  same  extent  was  after- 
wards granted  in  1761. 

That  a  war  broke  ont  between  Great  Britain  and  her  colonies, 
which  terminated  in  a  treaty  of  peace  acknowledging  them  as 
sovereign  and  independent  states. 
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That  iu  April,  1787,  a  conyention  was  entered  into  between 
the  states  of  South  Carolina  and  Georgia,  settling  the  boundary- 
line  between  them. 

The  jury  afterwards  describe  the  situation  of  the  lands  men- 
tioDed  in  the  plaintiff's  declaration,  in  such  maimer  that  their 
lying  within  the  limits  of  Oeorgia,  as  defined  in  the  proclama- 
tion of  1763,  in  the  treaty  of  peace,  and  in  the  convention 
between  that  state  and  South  Carolina,  has  not  been  questioned. 

The  counsel  for  the  plaintiff  rest  their  argument  on  a  single 
proposition.  They  contend  that  the  reservation  for  the  use  of 
the  Indians,  contained  in  the  proclamation  of  1763,  excepts  the 
lands  on  the  western  waters  from  the  colonies  within  whose 
bounds  they  would  otherwise  have  been,  and  that  they  were 
acquired  by  the  revolutionary  war.  All  acquisitions  during  the 
war,  it  is  contended,  were  made  by  the  joint  arms,  for  the  joint 
benefit  of  the  United  States,  and  not  for  the  benefit  of  any 
particular  state. 

The  court  does  not  understand  the  proclamation  as  it  is  under- 
stood by  the  counsel  for  the  plaintiff.  The  reservation  for  the 
use  of  the  Indians  appears  to  be  a  temporary  arrangement  sus- 
pending, for  a  time,  th.e  settlement  of  the  country  re8erve<i,  and 
the  powers  of  the  royal  governor  within  the  territory  reserved, 
but  is  not  conceive<l  to  amount  to  an  alteration  of  the  bounda- 
ries of  the  colony.  If  the  language  of  the  proclamation  be  in 
itself  doubtful,  the  conunissions  subsequent  thereto,  which  were 
given  to  the  governors  of  Georgia,  entirely  remove  the  doubt. 

The  question,  whether  the  vacant  lands  within  the  United 
States  became  a  joint  property,  or  belonged  to  the  separate 
states,  was  a  momentous  question,  which,  at  one  time,  threateneil 
to  shake  the  American  confederacy  to  its  foundation.  This  im- 
portant and  dangerous  contest  has  been  compromised,  and  the 
compromise  is  not  now  to  be  disturbed. 

It  is  the  opinion  of  the  court  that  the  particular  land  stated 
in  the  declaration  appears,  from  this  special  verdict,  to  lie  within 
the  state  of  Georgia,  and  that  the  state  of  Georgia  had  power 
to  grant  it. 
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dome  difflcolty  was  prodttoed  hj  the  langoage  of  fiie  core- 
nant  and  of  tlie  pleadiogs.  It  vas  doahted  vhether  a  stete  can 
be  seized  in  fee  of  lands  subject  to  tbe  Indian  title,  and  T^ether 
*  deciBicm  that  the;  were  aeUed  in  fee  mi^t  not  be  construed 
to  amount  to  a  decision  that  their  grantee  mi^t  mnintnin  an 
ejectment  for  them,  natwithfltanding  that  titl& 

The  majority  of  the  court  is  of  opinion  that  the  nataro  of  the 
Vidian  title,  wliich  is  certainly  to  be  respected  by  all  courts, 
until  it  be  Intimately  extdnetiished,  is  not  such  as  to  be  abso- 
lutely repugnant  to  seizin  in  fee  on  the  part  of  the  state. 

Judgment  affinned  with  Cfwts. 
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UNITED  STATES  v.  BEVANS. 
Fbbruaby  Term,  1818. 

[3  Wheaton's  Beports,  337-391.] 

Bevans  was  a  marine  on  board  the  United  States  ship  Inde- 
pendence; and  while  this  ship  was  lying  in  Boston  harbor, 
within  the  limits  wherein  the  process  of  the  courts  of  Massa- 
chusetts had  always  been  served,  he  killed  the  cook's  mate  of 
said  ship.  He  was  tried  for  this  act  before  the  United  States 
circuit  court  for  the  district  of  Massachusetts  and  found  guilty. 
A  motion  for  a  new  trial  was  then  made;  but  the  judges  of 
that  court  being  opposed  in  opinion  as  to  the  case  being  within 
their  jurisdiction,  it  was  brought  to  the  supreme  court  for  de- 
cision. 

On  the  21st  of  February  the  chief  justice  delivered  the  opin- 
ion of  the  court : — 

The  question  proposed  by  the  circuit  court  which  will  be 
first  considered  is, — 

Whether  the  offence  charged  in  this  indictment  was,  accord- 
ing to  the  statement  of  facts  which  accompanies  the  question, 
"  within  the  jurisdiction  or  cognizance  of  the  circuit  court  of  the 
ITnited  States  for  the  district  of  Massachusetts  ?  " 
*  The  indictment  appears  to  be  founded  on  the  eighth  section 
of  the  ^^act  for  the  punishment  of  certain  crimes  against  the 
United  States."  That  section  gives  the  courts  of  the  union 
cognizance  of  certain  offences  committed  on  the  high  seas,  or 
in  any  river,  haven,  basin,  or  bay  out  of  the  jurisdiction  of  any 
particular  state. 

Whatever  may  be  the  constitutional  power  of  congress,  it  is 
clear  that  this  power  has  not  been  so  exercised  in  this  section  of 
the  act  as  to  confer  on  its  courts  jurisdiction  over  any  offence 

a  Wh.  386. 


UNTTSI)  ffFATSa  V.  BEVAITS.  143 

committed  in  a  river,  tiaven,  basin,  or  bay,  which  river,  haven, 
basin,  or  bay  is  within  the  jorisdiction  of  any  particular  state. 
What,  then,  is  the  extent  of  jurisdiction  which  a  state  pos- 

"We  answer,  without  hesitation,  the  jurisdiction  of  a  state  is 
coextensive  with  its  territory ;  coextensive  with  its  legislative 
power. 

The  place  described  is  unquestionably  within  the  original  ter- 
ritory of  Massachusetts.  It  is,  then,  within  the  jurisdiction  of 
Massachusetts,  unless  that  juris<Uction  has  been  ceded  to  the 
United  States. 

It  is  contended  to  ha.ve  been  ceded  by  that  article  in  the  con- 
stitution which  declares  that  "the  judicial  power  shall  extend 
to  all  cases  of  admiralty  and  maritime  juris^liction."  The  argu- 
ment is,  that  the  power  thus  granted  is  exclusive;  and  that  the 
murder  committed  by  the  prisoner  is  a  case  of  admiralty  and 
maritime  jurisdiction. 

Let  this  be  admitted.  It  proves  the  power  of  congress  to 
legislate  in  the  case;  not  that  congi-ess  has  exercised  that  power. 
It  has  been  argued,  and  the  argument  in  favor  of,  as  well  as 
that  against  the  proposition,  deserves  great  consideration,  that 
courts  of  common  law  have  concurrent  jui-isdiction  with  courts 
of  ailmiralty  over  murder  committed  in  bays,  which  are  inclosed 
parts  of  the  sea;  and  that  for  this  reason  tie  offence  is  within 
the  jurisdiction  of  Massachusetts.  But  In  construing  the  act 
of  congress,  the  court  believes  it  to  be  unnecessary  to  pursue 
the  investigation  which  has  been  so  well  made  at  the  bar  re- 
specting the  jurisdiction  of  these  rival  courts. 

To  bring  the  offence  within  the  jurisdiction  of  the  courts  of 
the  union,  it  must  have  been  committed  in  a  river,  &c,,  out  of 
the  jurisdiction  of  any  state.  It  is  not  Hie  offence  committed, 
but  the  bay  in  which  it  is  committed,  which  must  be  out  of  the 
jnrisdiction  of  the  state.  If,  then,  it  should  be  true  that  Massa- 
chusetts can  take  no  cognizance  of  the  offence;  yet,  unless  the 
place  itself  be  out  of  her  jurisdiction,  congress  has  not  given 
cognizance  of  that  offence  to  its  courts.    If  there  be  a  common 
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jurisdiction,  the  crime  cannot  be  punished  in  the  courts  of  the 
union. 

Can  the  cession  of  all  cases  of  admiralty  and  maritime  juris- 
diction be  construed  into  a  cession  of  the  waters  on  which  those 
cases  may  arise  ? 

This  is  a  question  on  which  the  court  is  incapable  of  feeling 
a  doubt  The  article  which  describes  the  judicial  power  of  the 
United  States  is  not  intended  for  the  cession  of  territory  or  of 
jreneral  jurisdiction.  It  is  obviously  designed  for  other  purposes. 
It  is  in  the  eighth  section  of  the  second  article  we  are  to  look 
for  cessions  of  territory  and  of  exclusive  jurisdiction.  Congress 
has  power  to  exercise  exclusive  jurisdiction  over  this  district, 
and  over  all  places  purchased,  by  the  consent  of  the  legislature 
of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dock-yards,  and  other  needful  buildings. 

It  is  observable  that  the  power  of  exclusive  legislation  (which 
is  jurisdiction)  is  united  with  cession  of  territory,  which  is  to 
be  the  free  act  of  the  states.  It  is  difficult  to  compare  the  t\i'o 
sections  together  T\ithout  feeling  a  conviction,  not  to  be  strength- 
ened by  any  commentary  on  them,  that,  in  d^,scribing  the  judicial 
power,  the  framere  of  our  constitution  had  not  in  view  any 
cession  of  territory,  or,  which  is  essentially  the  same,  of  general 
jurisdiction. 

It  is  not  questioned  that  whatever  may  be  necessary  to  the 
full  and  unlimited  exercise  of  admiralty  and  maritime  juris- 
diction is  in  the  government  of  the  union.  Congress  may  pass 
all  laws  which  are  necessary  and  proper  for  giving  the  most 
complete  effect  to  this  power.  Still,  the  general  jurisdiction 
over  the  place,  subject  to  this  grant  of  power,  adheres  to  the 
territory,  as  a  portion  of  sovereignty  not  yet  given  away.  The 
residuary  powers  of  legislation  are  still  in  Massachusetts.  Sup- 
pose, for  example,  the  power  of  regulating  trade  had  not  been 
given  to  the  general  government.  Would  this  extension  of  the 
judicial  power  to  all  cases  of  admiralty  and  maritime  jurisdic- 
tion have  devested  Massachusetts  of  the  power  to  regulate  the 
trade  of  her  bay  ?    As  the  powers  of  the  respective  govem- 
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ments  now  gtand,  if  two  elttsens  of  Massachusetts  step  info 
shallow  water  when  the  tide  flows,  and  flght  a  duel,  are  fhey  not 
within  the  jurisdiction  and  ininishable  hgr  the  laws  of  Massar 
chnsetts  ?  If  these  questions  mnst  be  answered  in  the  aiBrmar 
tire,  and  we  believe  they  must^  then  the  bay  in  which  this  mnPr 
d^  was  committed  is  not  out  of  the  jmisdiction  of  a  state,  and 
the  circuit  court  of  Massachusetts  is  not  authorised  by  the  sec- 
tion under  consideration  to  take  cognisance  of  the  murder 
which  has  been  committed. 

It  jnay  be  deemed  within  the  scope  of  the  question  certified 
to  this  court,  to  inquire  whether  any  other  part  of  the  act  has 
given  cognizance  of  this  murder  to  the  circuit  court  of  Massar 
chnsetts? 

The  third  section  enacts,  '^  ttiat  if  any  person  or  persons  shall, 
within  any  fort,  arsenal,  dock-yard,  magazine,  or  in  any  other 
place  or  district  of  country  under  the  sole  and  exclusive  juris- 
diction of  the  United  States,  commit  the  crime  of  wilful  murder, 
such  person  or  persons,  on  being  thereof  convicted,  shall  suffer 
death/' 

Although  the  bay  on  which  this  murder  was  committed  might 

not  be  out  of  the  jurisdiction  of  Massachusetts,  the  ship  of  war 

oh  the  deck  of  which  it  was  committed  is,  it  has  been  said,  f'a 

place  under  the  sole  and  exclusive  jurisdiction  of  the  United 

!  States,"  whose  courts  may  consequently  take  cognizance  of  the 

!  offence. 

That  a  government,  which  possesses  the  broad  power  of  war, 
which  "may  provide  and  maintain  a  navy,''  which  "may  make 
rules  for  the  government  and  regulation  of  the  land  and  naval 
forces,"  has  power  to  punish  an  offence  committed  by  a  marine 
on  board  a  ship  of  war,  wherever  that  ship  may  lie,  is  a  propo- 
sition never  to  be  questioned  in  this  court.  On  this  section,  as 
on  the  eighth,  the  inquiry  respects  not  the  extent  of  the  power  of 
congress,  but  the  extent  to  which  that  power  has  been  exercised. 

The  objects  with  which  the  word  "place"  is  associated  are 
all,  in  their  nature,  fixed  and  territorial.  A  fort,  an  arsenal,  a 
dock-yard,  a  magazine   are  all   of  this   character.    When  the 
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sentence  proceeds  with  the  words, •"or  in  any  other  place  or 
district  of  country  under  the  sole  and  exclusive  jurisdiction  of 
the  United  States,"  the  construction  seems  irresistible  tliat  by 
the  words  "  other  place  "  was  intended  another  place  of  a  simi- 
lar character  with  those  previously  enumerated,  and  with  that 
which  follows.  Congress  might  have  omitted,  in  its  enumera- 
tion, some  similar  place  within  its  exclusive  jurisdiction,  which 
was  not  comprehended  by  any  of  the  terms  employed,  to  which 
some  other  name  might  be  given;  and  therefore  the  words 
"other  place"  or  "district  of  country"  were  added;  but  the 
contextT  shows  the  mind  of  the  legislature  to  have  been  fixed  on 
territorial  objects  of  a  similar  character. 

This  construction  is  strengthened  by  the  fact,  that,  at  the 
time  of  passing  this  law,  the  United  States  did  not  possess  a 
single  ship  of  war.  It  nmy  therefore  be  reasonablj'  supposed 
tliat  a  provision  for  tlie  punishment  of  crimes  in  the  navy  might 
be  postponed  until  some  provision  for  a  navy  should  be  made. 
While  taking  this  view  of  the  subject,  it  is  not  entirely  un- 
ANorthv  of  remark  that  afterwards,  when  a navv  was  created,  and 
congress  did  proceed  to  make  rules  for  its  regulation  and  gov- 
ernment, no  jurisdiction  is  given  to  the  courts  of  the  United 
States  of  any  crime  committed  in  a  ship  of  war,  wherever  it 
may  be  stationed.  Upon  these  reasons  the  court  is  of  opinion 
that  a  murder  committed  on  board  a  ship  of  war,  lying  within 
the  harbor  of  Boston,  is  not  cognizable  in  the  circuit  court  for 
the  district  of  Massachusetts;  which  opinion  is  to  be  certified 
to  that  court 

The  opinion  of  the  court  on  this  point  is  believed  to  render 
it  unnecessary  to  decide  tlie  question  respecting  the  jurisdiction 
of  the  state  court  in  the  case. 
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8TURGES  V.  CROWNINSHIELI). 
Febktjabt  Tkbm>  1819. 

[4  Whnton*B  Report!,  12S-408.] 

Orowninshield,  tm  tiie  22d  of  Marcli,  1811,  made  two  prom- 
iaaopf  notes  to  Btnrges,  dne  In  the  following  Aagast.  On  ihe 
3d  of  April,  1811,  the  legislatore  of  2Tew  York,  in  which  state 
the  notes  were  given,  passed  "An  act  for  the  benefit  of  insol- 
rent  debtors  and  their  creditors."  Crowninahleld  did  not  pajr 
his  notes,  bat  complied  wil^  l^e  act  referred  to,  and  obtained  a 
discharge.  Stnrges  sued  him  before  the  United  States  circnit 
court  for  the  district  of  Massachnsetts,  and  the  judges  being 
opposed  in  opinion  upon  the  great  questions  in  the  case,  it  was 
brought  before  the  supreme  court,  the  opinion  of  which  was  de- 
livered bj  Chief  Justice  Marshall  on  the  17th  of  February,  1819. 

This  case  is  adjoomed  from  the  conrt  of  the  United  States 
for  the  first  circuit  and  the  district  of  MaBsachnsetts,  on  several 
points,  on  which  the  judges  of  that  court  were  divided,  which 
aire  stated  in  the  record  for  the  opinion  of  this  court.  The 
first  is,^ 

Whether,  since  the  adoption  of  the  constitutioo  of  the  United 
States,  any  state  has  authority  to  pass  a  bankrupt  law,  or 
whether  the  power  is  exclusively  vested  in  the  congress  of  the 
United  States  ? 

This  question  depends  on  the  following  clause,  in  the  eighth 
section  of  the  first  article  of  the  constatution  of  the  United 
States  :— 

"The  congress  shall  have  power,"  &c,  to  "establish  a  uniform 
rule  of  naturalization,  and  uniform  laws  on  the  subject  of 
banicmptcies  throughout  the  United  States." 

The  counsel  for  the  plaintiff  contend  that  t 
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power  to  congress,  without  limitation,  takes  it  entirely  from  the 
several  states. 

In  support  of  this  proposition,  they  argue  that  every  power 
given  to  congress  is  necessarilj"  supreme;  and  if,  from  its  na- 
ture, or  from  the  words  of  grant,  it  is  apparently  intended  to 
be  exclusive,  it  is  as  much  so  as  if  the  states  were  expressly 
forbidden  to  exercise  it. 

These  propositions  have  been  enforced  and  illustrated  by 
many  arguments  drawn  from  different  parts  of  the  constitution. 
That  the  power  is  both  unlimited  and  supreme  is  not  ques- 
tioned. That  it  is  exclusive  is  denied  bv  the  counsel  for  the 
defendant. 

In  considering  this  question,  it  must  be  recollected,  that,  pre- 
vious to  the  formation  of  the  new  constitution,  we  were  divided 
into  independent  states,  unite<l  for  some  purposes,  but  in  most 
respect  sovereign.    These  states  could  exercise  almost  every 
power,  and  among  others  that  of  passing  bankrupt  laws.    When 
the  American  people  create<l  a  national  legislature,  with  certain 
enumerated  powers,  it  was  neither  necessary  nor  proper  to  de- 
fine the  powers  retained  by  the  states.    These  powers  procee<l 
not  from  the  people  of  America,   but  from  the  people   of  the 
several  states  ;  and  remain,  after  the  adoption  of  the  constitu- 
tion, what  they  were  before,  except  so  far  as  they  may  be 
abridged  by  that  instrument.    In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition  ;   and  this  shows  the 
sense  of  the  convention  to  have  been  that  a  mere  grant  of  a 
power  to  congress  did  not  imply  a  prohibition  on  the  states  to 
exercise  the  same  power.    But  it  has  never  been  supposed  that 
this  concurrent  power  of  legislation  extended  to  every  possible 
case  in  which  its  exercise  by  the  states  has  not  been  expressly 
prohibited.    The  confusion  resulting  from  such  a  practice  would  » 
be  endless.    The  principle  laid  dowTi  by  the  counsel  for  the 
plantiff,   in   this  respect,   is   undoubtedly  correct.    Whenever 
the  terms  in  which  a  power  is  granted  to  congress,  or  the  nature 
of  the  power,  require  that  it  should  be  exercised  exclusively  by 
congress,  the  subject  is  as  completely  taken  from  the  state 
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legislatures  aa  If  ^uy  had  been  ezpreaslr  forbiddeD  to  act 
ooit 

Is  the  pover  to  estaldsh  uniform  laivs  on  tiie  subject  of  baiik- 
rnptcieH  thron^ont  tlte  TTnited  States  of  tills  deBCriptlrai  ? 

The  peculiar  terms  of  the  grant  certainly  deserve  notice. 
Congress  is  not  anthorized  meralf  to  pass  laws  the  Ofpeniiaa  of 
which  shall  be  uniform,  bat  to  estabUdi  nnlf  orm  laws  on  tiie 
subject  t^mm^ont  the  TTnited  States.  This  establishment  of 
uniformity  is,  peihaps^  Incompatible  with  state  l^islnticai  on 
tbat  part  of  tiie  subject  to  which  the  acta  of  congress  may  ex- 
tend. Bat  the  sabjent  is  diTisible  In  Its  nature  Into  bankrapt 
and  Insolvent  laws  ;  thoagh  the  line  of  partition  between  them 
is  not  BO  distinctly  marked  as  to  enable  anj  person  to  say,  witii 
positive  precision,  what  belongs  exclosively  to  tlie  one,  and  not 
to  the.other  class  of  laws.  It  is  said,  for  example,  that  lavs 
which  merely  liberate  the  perstm  are  insolvent  laws,  and  those 
which  discharge  the  contaiact  are  bankrupt  laws.  Bat  if  on 
act  of  congress  should  discharge  the  person  of  the  bankrupt, 
and  leave  his  future  acqulsitioiia  liable  to  Ms  creditors,  we 
should  feel  moch  hesitation  in  string  that  this  was  an  Insolvent, 
not  a  bankrupt  act ;  and  therefore  unconstitutionaL  Another 
distinction  has  been  stated,  and  has  been  antfonnly  observeil. 
Insolvent  laws  operate  at  the  instance  of  an  Imprisoned  debtor, 
bankrupt  laws  at  tlie  instance  of  a  <a«ditor.  But  should  an  act 
of  congress  authorize  a  conuuissiiHi  of  bankrupt^  to  issae  on 
the  application  of  a  debtor,  a  court  would  scarcely  be  war- 
ranted in  saying  that  tiie  law  was  onconstitational,  and  ihe 
commission  a  nalliiy. 

"When  laws  of  each  description  may  be  passed  by  the  same 
legislature,  it  is  unnecessary  to  draw  a  precise  line  between 
*  them.  The  difficulty  can  arise  only  In  our  complex  systeui, 
where  the  legislature  of  the  uoioD  possesses  the  power  of  enact- 
ing bankrupt  laws  ;  and  those  of  the  states,  the  poner  of  enactr 
ing  insolvent  laws.  If  it  be  determined  that  they  are  nofitj 
of  the  same  character,  bat  are  as  distinct  as  bajiki-upt  law 
laws  which  regulate  the  course  of  descents,  a  tiistinct  1 
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separation  must  be  drawn,  and  the  power  of  each  government 
marked  with  precision.  But  all  perceive  that  this  line  must 
be  in  a  great  degree  arbitrary.  Although  the  two  systems  have 
existed  apart  from  each  other,  there  is  such  a  connection  be- 
tween them  as  to  render  it  difficult  to  say  how  far  they  may 
be  blende<i  together.  The  bankrupt  law  is  said  to  grow  out  of 
tiie  exigencies  of  commerce,  and  to  be  applicable  solely  to 
traders:  but  it  is  not  easy  to  say  who  must  be  excluded  from, 
or  may  be  included  within,  this  description.  It  is,  like  every 
other  part  of  the  subject,  one  on  which  the  legislature  may 
exercise  an  extensive  discretion. 

This  difficulty  of  discriminating  with  any  accuracy  between 
insolvent  and  banlcrupt  laws  would  lead  to  the  opinion  that  a 
bankrupt  law  may  contain  those  regulations  which  are  gener- 
al! v  found  in  insolvent  laws;  and  that  an  insolvent  laAv  mav 
rontain  those  which  are  common  to  a  bankrupt  law.  If  this 
be  correct,  it  is  obnous  that  much  inconvenience  would  result 
from  that  construction  of  the  constitution  which  should  deny 
to  the  state  legislatures  the  power  of  acting  on  this  subject,  in 
consequence  of  the  grant  to  congress.  It  may  be  thought  more 
convenient  that  much  of  it  should  be  regulated  by  state  legis- 
lation, and  congress  may  purposely  omit  to  provide  for  many 
cases  to  which  their  power  extends.  It  does  not  appear  to  be 
a  violent  construction  of  the  constitution,  and  is  certainly  a 
convenient  one,  to  consider  the  power  of  the  states  as  existing 
over  such  cases  as  the  laws  of  the  union  may  not  reach.  But 
be  this  as  it  may,  the  power  granted  to  congress  may  be  exer- 
cised or  declined,  as  the  wisdom  of  that  body  shall  decide.  If, 
in  the  opinion  of  congress,  uniform  laws  concerning  bankrupt- 
cies ought  not  to  be  established,  it  does  not  follow  that  partial 
laws  may  not  exist,  or  that  state  legislation  on  the  subject  must 
cease.  It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same  power 
by  the  states.  It  is  not  the  right  to  establish  these  uniform 
laws,  but  their  actual  establishment,  which  is  inconsistent  with 
jbhe  partial  acts  of  the  states. 
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It  has  been  said  Hiat  congress  lias  exercised  tMs  power ;  and 
by  doing  so  has  extinguished  the  power  of  the  statesi  which 
cannot  be  reyiyed  bj  repealing  the  law  of  congress. 

We  do  not  think  sa  If  the  ri^^t  of  the  states  to  pass  a 
bankrapt  law  is  not  tatoi  away  by  the  mere  grant  of  that  power 
to  congress,  it  cannot  be  extingnished ;  it  can  only  be  sus- 
pended by  the  enactment  of  a  general  bankrupt  law.  The 
repeal  of  that  law  cannot^  it  is  true,  confer  the  power  on  the 
states  ;  but  it  remoyes  a  disability  to  its  exercise  which  was 
created  by  the  act  of  congressi. 

Without  Altering  farther  into  the  delicate  inquiry  respecting 
the  precise  limitations  which  the  seyeral  grants  of  power  to 
congress  contained  in  the  constitution  may  impose  on  the  state 
legislatures,  than  is  necessary  for  tlie  decision  of  the  question 
before  the  court,  it  is  sufficient  to  say,  that,  until  the  power  to 
pass  uniform  laws  on  the  subject  of  bankruptcies  be  exercised 
by  congress,  the  states  are  not  forbidden  to  pass  a  bankrupt 
law  proyided  it  contain  no  prindple  which  yiolates  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United 
States. 

This  opinion  renders  it  totally  unnecessary  to  consider  the 
question,  whether  the  law  of  New  York  is,  or  is  not,  a  bank- 
rupt law. 

We  proceed  to  the  great  question  on  which  the  cause  must 
depend.  Does  the  law  of  New  York,  which  is  pleaded  in  this 
case,  impair  ttie  obligation  of  contracts  within  the  meaning  of 
the  constitution  of  the  United  States  ? 

This  act  liberates  the  i)erson  of  the  debtor,  and  discharges 
him  from  all  liability  for  any  debt  preyiously  contracted,  on  his 
surrendering  his  proi)erty  in  the  manner  it  prescribes. 

In  discussing  the  question,  whether  a  state  is  prohibited  from 
passing  such  a  law  as  this,  our  first  inquiry  is  into  the  meaning 
of  words  in  common  use.  What  is  the  obligation  of  a  contract  ? 
and  what  will  impair  it? 

It  would  seem  difficult  to  substitute  words  which  are  more 
intelligible,  or  less  liable  to  misconstruction,  than  those  which 
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are  to  be  explained.  A  contract  is  an  agreement  in  which  a 
party  undertakes  to  do,  or  not  to  do,  a  particular  thing.  The 
law  binds  him  to  perform  his  undertaking,  and  this  is,  of  course, 
the  obligation  of  his  contract.  In  the  case  at  bar,  the  defend- 
ant has  given  his  promissory  note  to  pay  the  plaintiff  a  sum  of 
money  on  or  before  a  certain  day.  The  contract  binds  him  to 
pay  that  sum  on  that  day;  and  this  is  its  obligation.  Any  law 
which  releases  a  part  of  this  obligation  must,  in  the  literal 
sense  of  the  word,  impair  it.  Much  more  must  a  law  impair  it 
which  makes  it  totally  invali<l,  and  entirely  <lischarges  it. 

The  wonls  of  the  constitution,  then,  are  expi-ess,  and  incapable 
of  being  misunderstood.  They  admit  of  no  variety  of  con- 
struction, and  are  acknowledged  to  apply  to  that  species  of 
contract,  an  engagement  between  man  and  man  for  the  payment 
of  money,  which  has  been  entered  into  by  these  parties.  Yet 
the  o])inion,  that  this  law  is  not  within  the  prohibition  of  the 
constitution,  has  been  entertained  by  those  who  are  entitled  to 
great  respect,  and  has  been  supported  by  arguments  which  de- 
serve to  be  seriously  considered. 

It  has  been  conten<le<l,  that,  as  a  contract  can  only  bind  a 
man  to  pay  to  the  full  extent  of  his  property,  it  is  an  implied 
condition  that  he  may  be  discharged  on  surrendering  the  whole 
of  it. 

But  it  is  not  true  that  the  parties  have  in  view  only  the 
pro])erty  in  possession  when  the  contract  is  formed,  or  that  its 
obligation  does  not  extend  to  future  acquisitions.  Industry, 
talents,  and  integrity  constitute  a  fund  which  is  as  confidently 
trusted  as  property  itself.  Future  acquisitions  are  there- 
fore liable  for  contracts  ;  an<i  to  release  them  from  this  liability 
v^  impairs  their  obligation. 

It  has  been  argued  that  the  states  are  not  prohibited  from 
passing  bankrupt  laws,  and  that  the  essential  principle  of  such 
laws  is  to  discharge  the  bankrupt  from  all  past  obligations;  that 
the  states  have  been  in  the  constant  practice  of  passing  insol- 
vent laws,  such  as  that  of  New  York;  and  if  the  framers  of  the 
constitution  had  intended  to  deprive  them  of  this  power,  insol- 
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yeat  laws  would  have  been  menttkmed  in  the  prohiUtioii ;  that 
the  preyailing  evil  of  the  timeB^  wfaieh  produced  fliis  diaase  in 
the  constitatioa,  was  the  practice  of  emitting  paper  money,  of 
making  proi>erty  which  was  useless  to  the  creditor  a  discharge 
of  his  debt^  and  of  dianging  the  time  of  payment  by  anthor- 
iiing  distant  instahnents.  Laws  of  this  description,  not  insol- 
Tent  laws,  constituted,  it  is  said,  the  mischief  to  be  remedied; 
and  laws  of  this  description,  not  insolyent  laws,  are  within  the 
tnie  spirit  of  the  prohibition. 

The  oonstitation  does  not  grant  to  the  states  the  power  of 
passing  bankmpt  laws,  or  any  other  pow^  ;  but  finds  them  in 
possession  of  it^  and  may  either  prohibit  its  fatore  exercise  en- 
tirely, or  restrain  it  so  far  as  national  policy  may  require.  It 
has  so  far  restrained  it  as  to  prohibit  the  passage  of  any  law 
impairing  the  obligation  of  contracts.  Although,  then,  the 
states  may,  until  that  power  shall  be  exercised  by  congress,  pass 
laws  concerning  bankrupts;  yet  they  cannot  constitotionally 
introduce  into  such  laws  a  clause  whidi  discharges  the  obliga- 
tions the  bankmpt  has  Altered  into.  It  is  not  admitted,  that, 
without  this  principle,  an  act  cannot  be  a  bankrupt  law  ;  and 
if  it  were,  that  admission  would  not  change  the  constitution,  nor 
exempt  such  acts  from  its  prohibitiona 

The  argument  drawn  from  the  omission  in  the  constitution 
to  prohibit  tiie  states  from  passing  insolrent  laws  admits  of  sey- 
eral  satisfactory  answers.  It  was  not  necessary,  nor  would  it 
haye  been  safe,  had  it  eyen  been  the  inteiition  of  the  framers  of 
the  constitution  to  prohibit  the  passage  of  all  insolyent  laws,  to 
enumerate  particular  subjects  to  which  the  principle  they  in- 
tended to  establish  should  apply.  The  principle  was  the  inyio- 
labUlty  of  contracts.  This  principle  was  to  be  protected  in 
whatsoeyer  form  it  might  be  assailed.  To  what  purpose  enume- 
rate the  particular  modes  of  yiolation  which  should  be  forbidden, 
when  it  was  intended  to  forbid  all  ?  Had  an  enumeration  of 
all  the  laws  which  might  yiolate  contracts  been  attempted,  the 
proyision  must  haye  been  less  complete  and  inyolyed  in  more 
perplexity  that  it  now  is.    The  plain  and  simple  declaration, 
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that  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts,  includes  insolvent  laws,  and  all  other  laws,  so  far  as 
they  infringe  the  principle  the  convention  intended  to  hold 
sacred,  and  no  fartlier. 

But  a  still  more  satisfactory  answer  to  this  argument  is  that 
the  convention  did  not  intend  to  prohibit  the  passage  of  all 
insolvent  laws.  To  punish  honest  insolvency  by  imprisonment 
for  life,  and  to  make  this  a  constitutional  principle,  would  be 
an  excess  of  inhumanity  which  will  not  readily  be  imputed  to 
the  illustrious  patriots  who  frame<l  our  constitution,  nor  to  the 
people  who  a<iopte<l  it.  The  distinction  between  the  obliga- 
tion of  a  contract,  and  the  remedy  given  by  the  legislature  to 
enforce  that  obligation,  has  been  taken  at  the  bar,  and  exists  in 
the  nature  of  things.  Wittiout  impairing  the  obligation  of  the 
contract,  the  remedy  may  certainly  be  modified  as  the  wisdom 
of  the  nation  shall  direct.  Confinement  of  the  debtor  may  be 
a  punishment  for  not  i)erforming  his  contract,  or  may  be  al- 
lowed as  a  means  of  inducing  Mm  to  i)erform  it.  But  the  state 
may  refuse  to  infiict  this  punishment,  or  may  witiihold  this 
means,  and  leave  the  contract  in  full  force.  Imprisonment  is  no 
part  of  the  contract,  an<l  simply  to  release  the  prisoner  does  not 
impair  its  obligation.  No  argument  can  be  fairly  drawn  from  the 
sixty-first  section  of  the  act  for  establishing  a  uniform  system  of 
bankruptcy,  which  militates  against  this  reasoning.  That  sec- 
tion  declares  that  the  act  shall  not  be  construed  to  repeal  or 
annul  the  laws  of  any  state  then  in  force  for  the  relief  of  in- 
solvent debtors,  except  so  far  as  may  respect  persons  and  cases 
clearly  within  its  jiUi'Aiew;  and  in  such  cases  it  affords  its  sanc- 
tion to  the  relief  given  by  the  insolvent  laws  of  the  state,  if  the 
creditor  of  the  prisoner  shall  not,  within  three  months,  proceed 
against  him  as  a  bankrupt. 

The  insertion  of  this  section  indicates  an  opinion  in  congress 
that  insolvent  laws  might  be  considered  as  a  branch  of  the 
bankrupt  system,  to  be  repeale<i  or  annulled  by  any  act  for  estab- 
lishing that  system,  although  not  T\ithin  its  purview.  It  was 
for  that  reason  only  that  a  provision  against  this  construction 
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eonld  be  necessaiy.  The  last  member  of  tiie  section  adopts  tbe 
proTisioiis  of  tiie  state  laws,  so  far  as  fhey  apply  to  cases  witiiin 
tlie  purview  of  the  act 

This  section  certainly  attempts  no  eonsiruetloa  of  tiie  con- 
«titation,  nor  does  it  suppose  9say  provision  in  the  insolvent  laws 
impabring  flie  obligaticm  of  contracts.  It  leaves  them  to  oper- 
ute,  so  far  as  constiitationally  they  may,  nnaflected  by  the  act 
of  congress;  except  where  Ibat  act  may  mpplj  to  individnal 


The  argoment  which  has  been  pressed  most  earnestly  at  the 
bar  is,  that,  althonf^  all  legislative  acts,  whidi  discharge  the 
obligation  of  a  contract  without  performance,  are  within  the 
very  words  of  the  constitation,  yet  an  insolvent  act^  containing 
this  principle,  is  not  within  its  spirit,  becaase  such  acts  have 
been  passed  by  colonial  and  state  legislatores  from  the  first  set- 
tlement of  the  country,  and  because  we  know,  from  the  history 
of  the  times,  that  the  mind  of  the  convention  was  directed  to 
other  laws,  which  were  fraudulent  in  tiieir  character,  which 
enabled  the  debtor  to  escape  from  his  obligation  and  yet  hold 
his  properly,  not  to  this,  which  is  beneflcial  in  its  operation. 

Before  discussing  this  argum^it,  it  may  not  be  improper  to 
premise,  that,  although  the  spirit  of  an  instrument^  especially  of 
a  constitution,  is  to  be  respected  not  less  than  its  letter,  yet  the 
spirit  is  to  be  collected  chiefly  from  its  words.  It  would  be 
dangerous  in  the  extreme  to  infer  from  extrinsic  circumstances 
that  a  case,  for  which  the  words  of  an  instrument  expressly  pro- 
vide, shall  be  exempted  from  its  operation.  Where  words  con- 
flict with  each  other,  where  the  different  clauses  of  an  instru- 
ment bear  upon  each  other,  and  would  be  inconsistent,  unless 
the  natural  and  common  import  of  words  be  varied,  construc- 
tion becomes  necessary,  and  a  departure  from  the  obvious 
meaning  of  words  is  justifiable.  But  if  in  any  case  the  plain 
meaning  of  a  provision,  not  contradicted  by  any  other  provision 
in  the  same  instrument,  is  to  be  diraegarded,  because  we  believe 
the  framers  of  that  instrument  could  not  intend  what  they  say, 
it  must  be  one  in  which  the  absurdity  and  injustice  of  applying 
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the  provision  to  the  case  would  be  so  monstrous  that  all  man- 
kind would,  without  hesitation,  unite  in  rejecting  the  applicar 
tion. 

This  is  certainly  not  such  a  case.  It  is  said  the  colonial  and 
state  legislatures  hare  been  in  the  habit  of  passing  laws  of  this 
description  for  more  than  a  century;  that  they  have  never  been 
the  subject  of  complaint,  and  consequently  could  not  be  within 
the  view  of  the  general  convention. 

The  fact  is  too  broadly  state<l.  The  insolvent  laws  of  many, 
indeed  of  by  far  the  greater  number,  of  the  states  do  not  con- 
tain this  principle.  They  discharge  the  person  of  the  debtor, 
but  leave  his  obligation  to  pay  in  full  force.  To  this  the  con- 
stitution is  not  opposed. 

But  were  it  even  true  that  this  principle  had  been  introduced 
generally  into  those  laws,  it  would  not  justify  our  varying  the 
construction  of  the  section.  Every  state  in  the  union,  both 
while  a  colony  and  after  becoming  independent,  had  been  in 
the  practice  of  issuing  paper  money;  yet  this  practice  is  in 
terms  prohibite^l.  If  the  long  exercise  of  the  power  to  emit 
bills  of  credit  did  not  restrain  the  convention  from  prohibiting 
its  future  exercise,  neither  can  it  be  said  that  the  long  exercise 
of  the  power  to  impair  the  obligation  of  contracts  should  pre- 
vent a  similar  prohibition.  It  is  not  adniitted  that  the  prohibi- 
tion is  more  express  in  the  one  case  than  in  the  other.  It  does 
not,  indeed,  exten<l  to  insolvent  laws  by  name,  because  it  i$  not 
a  law  by  name,  but  a  principle,  which  is  to  be  forbidden ;  and 
this  principle  is  described  in  as  appropriate  terms  as  our  lanr 
guage  affords. 

Neither,  as  we  conceive,  will  any  admissible  rule  of  construc- 
tion justify  us  in  limiting  the  prohibition  under  consideration 
to  the  particular  laws  which  have  been  describe<l  at  the  bar, 
and  which  furnished  such  cause  for  general  alarm.  What  were 
those  laws  ? 

We  are  told  they  were  such  as  grew  out  of  the  general  dis- 
tress following  the  war  in  which  our  independence  was  estab- 
lished.   To  relieve  this  distress,  paper  money  was  issued;  worth- 
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less  landsy  and  other  property  of  no  use  to  fhe  creditor^  were  made 
a  tender  in  payment  of  debts;  and  the  time  of  payment  stipnlatod 
In  the  contract  was  extended  by  law.  These  were  the  peculiar 
evils  of  the  day.  So  much  mischief  was  done,  and  so  much 
more  was  apprehended,  that  general  distamst  pieyailed,  and  all 
confidence  between  man  and  man  was  destroyed.  To  laws  of 
this  description,  therefore,  ft  is  said,  the  prohibition  to  pass  laws 
imi)airing  the  obligation  of  contracts  ought  to  be  confined. 

Let  this  argument  be  tried  by  the  words  of  the  section  under 
consideratloD. 

Was  this  general  prohibition  intended  to  prevent  paper 
money  ?  We  are  not  allowed  to  say  so,  because  it  is  expressly 
provided  that  no  state  shall  ^^emit  bills  of  credit"  Neither 
could  tiiese  words  be  intended  to  restrain  the  states  from  en- 
abling debtors  to  discharge  their  debts  by  the  tender  of  property 
of  no  real  value  to  the  creditor,  because  for  that  subject  also 
particular  provision  is  made.  Nothing  but  gold  and  silver  coin 
can  be  made  a  tender  in  payment  of  debts. 

It  remains  to  inquire  wheth^  the  prohibition  under  consid- 
eration could  be  intended  for  the  single  case  of  a  law  directing 
that  judgments  should  be  carried  into  execution  by  instal- 
ments? 

This  question  will  scarcely  admit  of  discussion.  If  this  was 
the  only  remaining  mischief  against  which  the  constitution  in- 
tend^Bd  to  provide,  it  would  undoubtedly  have  been,  like  paper 
money  and  tender  laws,  expressly  forbidden.  At  any  rate, 
terms  more  directly  applicable  to  the  subject,  more  appropriately 
expressing  the  intention  of  the  convention,  would  have  been 
used.  It  seems  scarcely  possible  to  suppose  that  the  frauiers  of 
the  constitution,  if  intending  to  prohibit  only  laws  authorizing 
the  payment  of  debts  by  instalment,  would  have  expressed  that 
intention  by  saying,  "No  state  shall  pass  any  law  impairing  the 
obligation  of  contracts."  No  men  would  so  express  such  an 
intention.  No  men  woul<l  use  terms  embracing  a  whole  class  of 
laws,  for  the  purpose  of  designating  a  single  individual  of  that 
class.    No  court  can  be  justified  in  restricting  such  compre- 
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hensive  words  to  a  particular  mischief 'to  which  no  allusion  is 

made. 

The  fair  and,  we  think,  the  necessary  construction  of  the 
sentence  requires  that  we  should  give  these  words  their  full  and 
obvious  meaning.  A  general  dissatisfaction  with  that  lax  sys- 
tem of  legislation  which  followed  the  war  of  our  revolution 
undoubtedly  directed  the  mind  of  the  convention  to  this  subject 
It  is  probable  that  laws,  such  as  those  which  have  been  stated 
in  argument,  produced  the  lou<lest  complaints,  were  most  imme- 
diately felt  The  attention  of  the  convention,  therefore,  was 
particularly  directed  to  paper  money,  and  to  acts  which  enable<l 
the  debtor  to  discharge  his  debt  otherwise  than  was  stipulated 
in  the  contract  Had  nothing  more  been  intended,  nothing 
more  would  have  been  expressed.  But,  in  the  opinion  of  the 
convention,  much  more  remained  to  be  done.  The  same  mis- 
chief might  be  effected  by  other  means.  To  restore  public  con- 
fidence completely,  it  was  necessary  not  only  to  prohibit  the  use 
of  particular  means  by  which  it  might  be  effecte<l,  but  to  pro- 
hibit the  use  of  any  means  by  which  the  same  mischief  might 
be  produced.  The  convention  appears  to  have  intended  to 
establish  a  great  principle,  that  contracts  should  be  inviolable. 
The  constitution  therefore  declares  that  no  state  shall  pass  "any 
law  impairing  the  obligation  of  contracts." 

If,  as  we  think,  it  must  be  admitted  that  this  intention  might 
actuate  the  convention ;  that  it  is  not  only  consistent  with,  but 
is  apparently  manifested  by,  all  that  part  of  the  section  which 
respects  this  subject;  that  the  words  used  are  well  adapted  to 
the  expression  of  it;  that  violence  would  be  done  to  their  plain 
meaning  by  understanding  them  in  a  more  limited  sense;  those 
rules  of  construction,  which  have  been  consecrated  bv  the  wis- 
dom  of  ages,  compel  us  to  say  that  these  words  prohibit  the 
passage  of  any  law  discharging  a  contract  without  performance. 

By  way  of  analogy,  the  statutes  of  limitations  and  against 
usury  have  been  referred  to  in  argument;  and  it  has  been  sup- 
posed that  the  construction  of  the  constitution  which  this  opin- 
ion maintains  would  apply  to  them  also,  and  must  therefore  be 
too  extensive  to  be  correct 
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We  do  not  think  so.  Statates  of  limitations  relate  to  the 
remedies  which  are  fnmished  In  tiie  courts.  They  rather  estab- 
lish that  certain  drcumstances  shall  amonnt  to  evidence  that  a 
contract  has  been  performed^  than  diqiense  with  its  performance. 
If y  in  a  state  where  six  years  may  be  pleaded  in  bar  to  an  action 
of  assumpsit^  a  law  shonld  pass,  declaring  that  contracts  already 
in  existence,  not  barred  by  the  statnte,  shonld  be  construed  to 
be  within  it,  there  conld  be  little  doubt  of  its  unconstitution- 
ality. 

So  with  respect  to  the  laws  against  usury.  If  the  law  be, 
that  no  person  shall  take  more  than  six  i>er  centum  per  annum 
for  the  use  of  money,  and  that,  if  more  be  reserved,  the  con- 
tract shall  be  void,  a  contract  made  thereafter,  reserving  seven 
per  cent,  would  have  no  obligation  in  its  commencement;  but 
if  a  law  should  declare  that  contracts  already  entered  into,  and 
reserving  the  legal  interest^  should  be  usurious  and  void,  either 
in  the  whole  or  in  part^  it  would  impair  the  obligation  of  the 
contract^  and  would  be  clearly  unconstitutional. 

This  opinion  is  confined  to  the  case  actually  under  considera- 
tion. It  is  confined  to  a  case  in  which  a  creditor  sues  in  a 
court,  the  proceedings  of  which  the  legislature,  whose  act  is 
pleaded,  had  not  a  right  to  control;  and  to  a  case  where  the 
creditor  had  not  proceeded  to  execution  against  the  body  of  his 
debtor,  within  the  state  whose  law  attempts  to  absolve  a  con- 
fined insolvent  debtor  from  his  obligation.  When  such  a  case 
wises,  it  will  be  considered. 

It  is  the  opinion  of  the  court  that  the  act  of  the  state  of 
New  York  which  is  pleaded  by  the  defendant  in  this  cause,  so 
far  as  it  attempts  to  discharge  this  defendant  from  the  debt  in 
the  declQ^tion  mentione<l,  is  contrary  to  the  constitution  of  the 
United  States,  and  that  the  plea  is  no  bar  to  the  action. 
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M'CULLOCH    V.    THE    STATE    OF    MARYLAND    AND 

OTHERS. 

February  Term,  1819. 

[4  Wheaton'8  Reports,  316-437.] 

In  April,  181G,  the  congress  of  the  United  States  incorporated 
the  Bank  of  the  Unite<i  States.  In  1817  a  branch  of  this  bank 
was  placed  at  Baltimore,  Maryland.  In  1818  the  legislature  of 
Maryland  passed  a  law  to  tax  "all  banks  or  branches  thereof, 
in  the  state  of  Maryland,  not  chartered  by  the  legislature." 
The  branch  of  the  Unite<i  States  Bank  did  not  pay  this  tax,  and 
M'Culloch,  the  cashier,  was  sued  by  John  James,  for  himself 
and  the  state  of  Maryland,  according  to  the  provisions  of  the 
act  imposing  the  tax.  Judgment  being  given  in  the  state  courts 
against  M'Culloch,  he  brought  it  before  the  supreme  court,  the 
opinion  of  which  was  delivered  by  the  chief  justice  on  the  7th 
of  Maixih,  1819. 

In  the  case  now  to  be  determined,  the  defendant,  a  sovereign 
state,  denies  the  obligation  of  a  law  enacted  by  the  legislature 
of  the  union,  and  the  plaintiff,  on  his  part,  contests  the  validity  of 
an  act  which  has  been  passe<i  by  the  legislature  of  that  state. 
The  constitution  of  our  counti'y,  in  its  most  interesting  and  vital 
part,  is  to  be  considered;  the  conflicting  powers  of  the  govern- 
ment of  the  union  and  of  its  members,  as  marked  in  that  con- 
stitution, are  to  be  discussed;  and  an  opinion  given  which  may 
essentially  influence  the  great  operations  of  the  government 
Ko  tribunal  can  approach  such  a  question  T^dthout  a  deep  sense 
of  its  importance,  and  of  the  awful  responsibility  involved  in 
its  decision.  But  it  must  be  decided  peacefully,  or  remain  a 
source  of  hostile  legislation,  perhaps  of  hostilitj-  of  a  stQl  more 
serious  nature ;  and  if  it  is  to  be  so  decided,  by  this  tribunal 
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alone  can  the  decision  be  made.  On  tlie  supreme  court  of  the 
United  States  has  the  coBstitatioii  of  our  country  devolved  this 
important  duty. 

The  first  question  made  in  the  cause  is,  Has  congress  power 
to  incorporate  a  bank  ? 

It  has  been  truly  said  that  Ihis  can  scarcely  be  considered  as 
au  open  question,  entirely  unprejudiced  by  the  former  proceed- 
ings of  the  nation  respecting  it.  The  principle  now  contested 
was  introduced  at  a  very  early  period  of  our  history,  has  been 
recognized  by  many  successive  legislatures,  and  has  been  acted 
upon  by  the  judicial  department,  in  cases  of  peculiar  delicacy, 
us  a  law  of  undoubted  obligation. 

It  will  not  be  denied  ttiat  a  bold  and  daring  usurpation  nught 
be  resieted,  after  an  acquiescence  still  longer  and  more  complete 
than  this.  But  it  is  conceived  that  a  doubtful  question, — one 
on  which  human  reason  may  pause  and  the  human  judgment  be 
suspended,  in  the  decision  of  which  the  great  principles  of  lib- 
erty are  not  concerned,  but  the  respective  powers  of  those  who 
are  equally  the  representatives  of  the  people  are  to  be  ad- 
justed,— if  not  put  at  rest  by  the  practice  of  the  government, 
ought  to  receive  a  considerable  impression  from  that  practice. 
An  exposition  of  the  constitution,  deliberately  established  by 
legisative  acts,  on  the  faith  of  which  an  immense  property  has 
been  advanced,  ought  not  to  be  lightly  disregarded. 

The  power  now  contested  was  exercised  by  the  first  congress 
elected  under  the  present  constitutaon.  The  bill  for  incorpo- 
rating the  bank  of  the  United  States  did  not  steal  upon  an  un- 
suspecting legislature,  and  pass  unobserved.  Its  principle  was 
completely  understood  and  was  opposed  with  equal  zeal  and 
ability.  After  being  resisted,  first  in  the  fair  and  open  field  of 
debate  and  afterwards  in  the  executive  cabinet,  with  as  much 
persevering  talent  as  any  measure  has  ever  experienced,  and 
being  supported  by  arguments  wbidi  convince<l  minds  as  pure 
and  as  intelligent  as  this  country  can  boast,  it  became  a  law. 
The  original  act  was  permitted  to  expire;  but  a  short  experi- 
euce  of  the  embarrassments,  to  which  the  refusal  to  rerive  it 
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exposed  the  government,  convinced  those,  who  were  most  preju- 
diced against  the  measure,  of  its  necessity,  and  induced  the  pas- 
sage of  the  present  law.  It  would  require  no  ordinary  share  of 
intrepidity  to  assert  that  a  measure  adopted  under  these  circum- 
stances was  a  bold  and  plain  usurpation,  to  which  the  constitu- 
tion gave  no  countenance. 

These  observations  belong  to  the  cause;  but  they  are  not 
made  under  the  impression,  tbat,  were  the  question  entirely 
new,  the  law  would  be  found  irreconcilable  with  the  constitu- 
tion. 

In  discussing  this  question,  the  counsel  for  the  state  of  Mary- 
land have  deemed  it  of  some  importance,  in  the  construction  of 
the  constitution,  to  consider  that  instrument  not  as  emanating 
from  the  people,  but  as  the  act  of  sovereign  and  independent 
states.  The  powers  of  the  general  government,  it  has  been 
said,  are  delegated  by  the  states,  who  alone  are  truly  sovereign ; 
and  must  be  exercised  in  subordination  to  the  states,  who  alone 
possess  supreme  dominion. 

It  would  be  difficult  to  sustain  this  proposition.  The  conven- 
tion which  framed  the  constitution  was  indeed  elected  bv  the 
state  legislatures.  But  the  instrument,  when  it  came  from  their 
hands  was  a  mere  proposal,  without  obligation,  or  pretensions  to 
it,  It  was  reported  to  the  then  existing  congress  of  the  United 
States,  with  a  request  that  it  might  "be  submitted  to  a  conven- 
tion of  delegates,  chosen  in  each  state  by  the  people  thereof, 
under  the  recommendation  of  its  legislature,  for  their  assent  and 
i-atification."  This  mode  of  proceeding  was  adopted;  and  by 
the  convention,  by  congress,  and  by  the  state  legislatures,  the 
instrument  was  submitted  to  the  people.  They  acted  upon 
it  in  the  only  manner  in  which  they  can  act  safely,  effectively, 
and  wisely,  on  such  a  subject,  by  assembling  in  convention.  It 
is  true,  they  assembled  in  their  several  stalies, — and  where  else 
should  they  have  assembled  ?  No  political  dreamer  was  ever 
wild  enough  to  think  of  breaking  down  the  lines  which  separate 
the  states,  and  of  compounding  the  American  people  into  one 
common  mass.    Of  consequence,  when  they  act,  they  act  in  their 
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states^  But  the  measures  they  adopt  do  not,  on  that  account, 
t*ease  to  be  the  measures  of  the  people  themselves,  or  become  the 
measures  of  the  state  governments. 

From  these  conventions  the  constitution  derives  its  whole 
authority.  The  government  proceeds  directly  from  the  peo- 
ple; is  ^'ordained  and  established"  in  the  name  of  the  people; 
and  is  declared  to  be  ordained  "in  order  to  form  a  more  perfect 
union,  establish  justice,  ensure  domestic  tranquillity,  and  secure 
the  blessings  of  liberty  to  themselves  and  to  their  posterity/' 
The  assent  of  the  states  in  their  sovereign  capacity  is  implied 
in  calling  a  convention,  and  thus  submitting  that  instrument  to 
the  people.  But  the  people  were  at  perfect  liberty  to  accept  or 
reject  it;  and  their  act  was  final.  It  required  not  the  aflftrmance, 
and  could  not  be  negatived  by  the  state  governments.  The 
constitution,  when  thus  adopted,  was  of  complete  obligation,  and 
bound  the  state  sovereignties. 

It  has  been  said  that  the  people  had  alrea<ly  surrendered  all 
their  powers  to  the  state  sovereignties,  and  had  nothing  more 
to  give.  But  surely  the  question,  whether  they  may  resume  and 
modify  the  powers  granted  to  government,  does  not  remain  to 
be  settled  in  this  country^  Much  more  might  the  legitimacy  of 
the  general  government  be  doubted,  had  it  been  created  by  the 
states.  The  powers  delegate<l  to  the  state  sovereignties  were  to 
be  exercised  by  themselves,  not  by  a  distinct  and  independent 
sovereignty,  created  by  themselves.  To  the  formation  of  a 
league,  such  as  was  the  confederation,  the  state  sovereignties 
were  certainly  competent.  But  when,  "in  order  to  form  a  more 
perfect  union,"  it  was  deemed  necessary  to  change  this  alliance 
into  an  effective  government,  possessing  great  and  sovereign 
powers,  and  acting  <lirectly  on  the  people,  the  necessity  of  re- 
ferring it  to  the  people,  and  of  deriving  its  powers  directly  from 
them,  was  felt  and  acknowledged  by  all. 

The  government  of  the  union,  then,  (whatever  may  be  the 
influence  of  this  fact  on  the  case,)  is  emphatically  and  truly  a 
government  of  the  people.  In  form  and  in  substance  it  ema- 
nates from  them.  Its  powers  are  granted  by  them,  and  are  to 
be  exercised  directly  on  them,  and  for  their  benefit. 
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This  goyemment  is  acknowledged  by  all  to  be  one  of  enumer- 
ated powers.  The  principle,  that  it  can  exercise  only  the  powars 
gi\anted  to  it,  would  seem  too  apparent  to  have  required  to  be 
enforced  by  all  those  arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  i>eople,  found  it  necessary  to 
urge.  That  principle  is  now  uniyersally  admitted.  But  the 
question,  respecting  the  extent  of  the  powers  actually  granted, 
is  perpetually  arising,  and  will  probably  continue  to  arise  as 
long  as  our  system  shall  exist 

In  discussing  these  questions,  the  conflicting  powers  of  the 
general  and  state  goyemments  must  be  brought  into  yiew,  and 
the  supremacy  of  their  respectiye  laws,  when  they  are  in  opposi- 
tion, must  be  settled. 

If  any  one  proposition  could  command  the  uniyersal  assent 
of  mankind,  we  might  expect  it  would  be  this, — ^that  £he  goy- 
ernment  of  the  union,  though  limited  in  its  powers,  is  supreme 
Avithin  its  sphere  of  action.  This  would  seem  to  result  neces- 
snrily  from  its  nature.  It  is  the  goyemment  of  all;  its  powers 
are  delegated  by  all;  it  represents  all,  and  acts  for  all.  Though 
any  one  state  may  be  wOling  to  control  its  ox>erations,  no  state 
is  willing  to  allow  others  to  control  them.  The  nation,  on  those 
subjects  on  which  it  can  act,  must  necessarily  bind  its  compo- 
nent parts.  But  this  question  is  not  left  to  mere  reason;  the 
people  ha  ye  in  express  terms  decided  it  by  saying,  "This  con- 
stitution, and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,"  "shall  be  the  supreme  law  of  the  land,'* 
and  by  requiring  that  the  members  of  the  state  l^slatures,  and 
the  officers  of  the  executiye  and  judicial  departments  of  the 
states,  shall  take  the  oath  of  fidelity  to  it. 

The  goyemment  of  the  United  States,  then,  though  limited  in 
its  powers,  is  supreme;  and  its  laws,  when  made  in  pursuance 
of  the  constitution,  form  the  supreme  law  of  the  land,  "any- 
thing in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding. " 

Among  the  enumerated  x>owers  we  do  not  find  that  of  estab- 
lishing a  bank,  or  creating  a  corporation.    But  there  is  no  phrase 
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Is  the  InstrameDt  wlUch>  like  tiie  articles  of  confedeiatioii,  ex- 
dodee  Inddaatol  or  implied  poven,  and  which  reqidfes  thst 
Bwerj^ng  granted  shiill  he  ezpressly  and  minntely  described. 
Erea  tiie  tenth  amendBWDt,  which  was  framed  for  the  pnrpoae 
<d  qnietiiig  the  exoessiTe  jealoosles  which  had  been  excited, 
omits  the  word  "expressly,"  and  declares  only  that  the  powien 
"  not  delegated  to  the  United  States,  nor  prohibited  to  the  Btatea^ 
are  reseired  to  the  states,  or  to  the  people;"  thus  tearing 
the  qoestion,  whetlier  the  particolar  power  which  may  be- 
come the  snbject  of  contest  has  beoi  delegated  to  the  one  gov- 
ernment or  prohibited  to  the  other,  to  depend  on  a  &lr  coo- 
stmction  of  the  whole  Instrument.  The  men  who  drew  and 
adopted  this  amendment  had  experienced  the  embarrassments 
resulting  from  the  insertion  of  this  word  in  the  articles  of  con- 
federation, and  probably  omitted  it  to  BToid  those  embarrass- 
ments. A  constitntion,  to  contain  an  accnrate  detail  of  all  the 
snbdlTidonB  of  which  its  great  powa«  will  admit,  and  of  all  the 
means  by  whidi  they  may  be  carried  into  execution,  woold  par- 
take of  the  prolixity  of  a  l^al  code,  and  conld  scarct-ly  be  em- 
braced by  the  homan  mind.  It  woold  probably  nerex  be  nnder- 
stood  by  the  poblic.  Its  natore  therefore  reqoires  that  only  its 
great  oatlines  should  be  marked,  Its  Important  objects  desig- 
nated, and  the  minor  ingredients  which  compose  those  objects 
be  deduced  from  the  natore  of  the  objects  themselTes.  That  this 
idea  was  entertained  by  the  framers  of  the  American  constita- 
tion  is  not  only  to  tie  inferred  from  the  natore  of  the  lustrumMit^ 
but  from  the  language.  Why  else  were  some  of  the  limitations, 
found  in  the  ninth  sectiou  of  the  first  article,  introduced  ?  It  is 
also  in  some  degree  warranted  by  their  having  omitted  to  use 
any  restrictive  term  which  might  prevent  its  receiving  a  fair 
aud  just  interpretation.  In  considering  this  question,  then,  we 
must  never  forget  that  it  is  a  constitution  we  are  expounding. 

Although  among  the  enumerated  powers  of  government,  we 
do  not  find  the  word  "bank"  or  "incorporation,"  we  find  the 
great  powers  to  lay  and  collect  taxes,  to  borrow  money,  to  regu- 
late commerce,  to  declare  and  conduct  a  war,  and  to  r 
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support  armies  and  navies.  The  sword  and  the  purse,  all  the 
external  relations,  and  no  inconsiderable  portion  of  the  industry 
of  the  nation,  are  entrusted  to  its  government  It  can  never  be 
pretenfled  that  these  vast  powers  draw  after  them  others  of 
inferior  importance,  merely  because  they  are  inferior.  Such  an 
idea  can  never  be  advanced.  But  it  may  with  great  reason  be 
contended  that  a  government  entrusted  with  such  ample  powers, 
on  the  due  execution  of  which  the  happiness  and  prosperity 
of  the  nation  so  vitally  depend,  must  also  be  entrusted  with 
an!i)le  means  for  liieir  execution.  The  power  being  given,  it  is 
tbe  interest  of  the  nation  to  facilitate  its  execution.  It  can  never 
be  their  interest,  an<l  cannot  be  presumed  to  have  been  their 
intention,  to  clog  and  embarrass  its  execution  by  withholding 
the  most  appropriate  means.  Throughout  this  vast  republic, 
from  the  St  Croix  to  the  gulf  of  Mexico,  from  the  Atlantic  to 
tlie  Pacific,  revenue  is  to  be  collected  and  expended,  armies  are 
to  be  marched  and  supported.  The  exigencies  of  the  nation  may 
require  that  the  treasure  raised  in  the  north  should  be  trans- 
ported to  the  south,  that  raised  in  the  east  conveyed  to  the  west, 
or  that  this  order  should  be  reversed.  Is  that  construction  of 
the  constitution  to  be  preferred  which  would  render  these  opera- 
tions difficult,  hazardous,  and  expensive  ?  Can  we  adopt  that 
runstruction  (unless  the  words  imperiously  require  it)  which 
would  impute  to  the  framers  of  that  instrument,  when  granting 
tiiese  powers  for  the  public  good,  the  intention  of  impeding  their 
exercise  by  withholding  a  choice  of  means  ?  If,  indeed,  such 
be  the  man<late  of  the  constitution,  we  have  only  to  obey;  but 
that  instrument  does  not  profess  to  enumerate  the  means  by 
which  the  powers  it  confers  may  be  executed;  nor  does  it  pro- 
hibit the  creation  of  a  corporation,  if  the  existence  of  such  a 
being  be  essential  to  the  beneficial  exercise  of  those  powers. 
It  is,  then,  the  subject  of  fair  inquiry,  how  far  such  means  may 
be  employed; 

It  is  not  denied  that  the  powers  given  to  the  government  im- 
])ly  the  ordinary  means  of  execution.  That,  for  example,  of 
raising  revenue,  and  ai)plying  it  to  national  purposes,  is  admit- 
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ted  to  imply  the  power  of  conveTing  money  from  pla^e  to  plaoe^ 
as  the  exigencies  of  the  nation  may  require,  and  of  employing 
tJie  usual  means  of  conveyance.  But  it,  is  denied  tliat  tiie  gov- 
ernment has  its  choice  of  means,  or  tiiat  it  may  employ  tine  most 
convenient  means,  if  to  employ  them  it  be  necessary  to  erect  a 
cor[ioration. 

On  what  foundation  does  this  argument  rest  ?  On  thie  alone: 
The  power  of  creating  a  corporation  is  one  appertainiDg  to 
sovereignty,  and  is  not  expressly  conferre<l  on  congress.  This 
is  trae.  But  all  legielatiTe  powers  appertain  to  sorereignty. 
Hie  original  poww  of  giving  the  law  on  any  aabject  whatever 
is  a  sovereign  power;  and  If  the  government  of  the  union  ia 
restrained  from  creating  a  corporation,  as  s  means  for  perform- 
ing Its  fnnctlfnis,  on  the  single  resBon  that  the  creation  of  a  cor- 
poiation  is  an  act  of  sovwelgntiy;  If  the  BofBcienCf  of  this 
reason  be  acknowledged,  there  would  be  some  difliculty  in  stis- 
taining  the  anthorit}-  of  congress  to  pass  other  laws  for  the  ao- 
complishment  of  the  same  objects. 

The  government  which  has  a  right  to  do  an  act,  and  lias  im- 
posed on  it  tiie  duty  of  performing  that  act,  most,  according  to 
the  dictates  of  reason,  be  allowed  to  select  the  means ;  and 
those  who  contend  that  it  may  not  select  any  appropriate  means, 
tiiat  one  particular  mode  of  effecting  the  object  Is  excepted,  take 
upon  tiiemselves  the  burden  of  establishing  tiiat  exception. 

The  creation  of  a  corporation,  it  is  said,  appertains  to  sove- 
nignly.  Tbia  is  admitted.  But  to  what  portion  oi  sovereignty 
does  it  appertain  ?  Does  it  belong  to  one  more  than  to  another  ? 
In  America  the  powers  of  sovereignty  are  divided  between  the 
government  of  ihe  union  and  those  of  the  states.  They  are 
each  sovereign  with  respect  to.  the  objects  committed  to  it,  and 
neither  sovereign  with  respect  to  the  objects  committed  to 
the  other.  We  cannot  comprehend  that  train  of  reasoning 
which  would  maintain  that  the  extent  of  power  granted  by  the 
people  is  to  be  ascertained  not  by  the  nature  and  terms  of  the 
grant,  but  by  its  date.  Borne  state  constitutions  were  formed 
before,  some  since  that  of  the  United  States.    We  cannot  be- 
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lieye  that  their  relation  to  each  other  is  in  any  degree  dependent 
upon  this  circumstance.  Their  respective  powers  must,  we 
think,  be  precisely  the  same  as  if  they  had  been  formed  at  the 
same  time.  Had  they  been  formed  at  the  same  time,  and  had 
tlie  people  conferred  on  the  general  goyemment  the  power  con- 
tained in  the  constitution,  and  on  the  states  the  whole  residuum 
of  power,  would  it  have  been  asserted  that  the  goyemment  of 
the  union  was  not  sovereign  with  respect  to  those  objects  which 
were  entruste<l  to  it,  in  relation  to  which  its  laws  were  declared 
to  be  supreme  ?  If  this  could  not  have  been  asserted,  we  can- 
not well  comprehend  the  process  of  reasoning  which  maintains 
that  a  powei'  appertaining  to  sovereignty  cannot  be  connected 
with  that  vast  portion  of  it  which  is  granted  to  the  general  gov- 
erment,  so  far  as  it  is  calculated  to  subserve  the  legitimate 
objects  of  that  government.  The  power  of  creating  a  corpora- 
tion, though  ap])ertaining  to  sovereignty,  is  not  like  the  power 
of  making  wai*,  or  levying  taxes,  or  of  regulating  commerce,  a 
great  substantive  an<l  independent  power,  which  cannot  be 
implied  as  incidental  to  other  powers,  or  used  as  a  means 
of  executing  them.  It  is  never  the  end  for  which  other  pow- 
ers are  exercised,  but  the  means  by  which  their  objects  are 
accomplished.  No  contributions  are  made  to  charity  for  the 
sake  of  an  incorporation,  but  a  corporation  is  created  to  admin- 
ister the  charity;  no  seminary  of  learning  is  instituted  in  order 
to  be  incorporated,  but  the  corporate  character  is  conferred  to 
subserve  the  purposes  of  education.  No  city  was  ever  built 
with  the  sole  object  of  being  incorporate*!,  but  is  incorporated 
as  affording  the  best  means  of  being  well  governed.  The  power 
of  creating  a  corporation  is  never  used  for  its  own  sake,  but  for 
the  purpose  of  effecting  something  else.  No  sufficient  reason 
is  therefore  perceived,  why  it  may  not  pass  as  incidental  to  those 
powers  which  are  expressly  given,  if  it  be  a  direct  mode  of  ex- 
ecuting them. 

But  the  constitution  of  the  United  States  has  not  left  the 
right  of  congress  to  employ  the  necessary  means  for  the  execu- 
tion of  the  powers  conferred  on  the  goyemment  to  general 

4  Wh.  411. 


xmsoning.   To  its  eniimer»tioii  of  powera  k  added  that  of  mai^ 
'^aU  laws  wMcIl  shall  be  necessary  and  proper  for  carrying  into 
eKecation  the  foregoing  powers,  and  all  other  powers  vested  by 
this  constitation  in  the  government  of  the  United  States,  or  in 
any  dqiartment  tbereol" 

The  counsel  for  the  state  of  Maryland  have  nrged  vorions 
arguments  to  prove  that  this  douse,  though  in  terms  a  grant  of 
power,  is  not  so  in  effect;  but  is  really  restrictive  of  the  general 
right,  which  might  otherwise  be  implied,  of  selecting  means  for 
executing  the  enumerated  powers. 

In  support  of  this  proposition,  they  have  found  it  necessary 
to  contend  that  this  clause  was  inserted  for  the  purpose  of  con- 
ferring on  con^iess  the  power  of  making  laws;  that  without 
it  doubts  might  be  entertained  whether  congress  could  exercise 
its  powers  in  the  form  of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted  ?  A 
government  is  created  by  the  people,  having  legislative,  execu- 
tive, and  judicial  powers.  Its  legislative  powers  ore  vested  in  a 
congress,  which  is  to  consist  of  a  senate  and  house  of  represen- 
tatives. Each  house  may  determine  the  rule  of  its  proceetlings; 
and  it  is  declared  that  every  bill  which  shall  have  passed  both 
houses  shall,  before  it  becomes  a  law,  be  presented  to  the  presi- 
dent of  the  United  States.  The  seventh  section  describes  the 
course  of  proceedings  by  which  a  bill  shall  become  a  law;  and 
then  the  eighth  section  enumerates  the  powers  of  congress. 
Ck>uld  it  be  necessary  to  say  that  a  legislature  should  exercise 
legislative  powers  in  the  shape  of  legislation  ?  After  allowing 
each  house  to  prescribe  its  own  course  of  proceeding,  after 
describing  the  manner  in  which  a  bill  should  become  a  law, 
would  it  have  entered  into  the  mind  of  a  single  member  of  the 
convention  that  an  express  power  to  make  laws  was  necessary 
to  enable  the  legislature  to  make  them?  That. a  legislature 
endowed  with  legislative  powers  can  legislate,  is  a  proposition 
too  self-evident  to  have  been  questioned. 

But  the  argument  on  which  most  reliance  is  placed  is  drawn 
from  the  peculiar  language  of  this  clause.    Congress  is  not  em- 
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])owere<l  by  it  to  make  all  laws  which  may  have  relation  to  the 
]>i>wers  conferred  on  the  government,  bat  such  only  as  may  be 
••necessary  an<l  pi-oper  "  for  carrying  them  into  execution.  The 
wonl  *' necessary  "  is  considered  as  controlling  the  whole  sen- 
UMice«  and  as  linuting  the  right  to  pass  laws,  for  the  execution  of 
the  granted  powers,  to  such  as  ai*e  indispensable,  and  without 
>\  hieh  the  power  would  be  nugatory;  that  it  excludes  the  choice 
of  means,  and  leaves  to  congress,  in  each  case,  that  only  which 
is  most  direct  and  simple. 

Is  it  true  that  this  is  the  sense  in  which  the  word  ^* necessary  " 
is  always  u$e<l  ?  Does  it  always  import  an  absolute,  physical 
lUH^ssity,  so  stn^ng,  that  one  thing,  to  which  another  may  be 
termed  necessary,  cannot  exist  without  that  other  ?  We  think 
it  does  not.  If  reference  be  bad  to  its  use  in  the  common  affairs 
of  the  worhl,  or  in  approved  authors,  we  find  that  it  frequently 
iui|H)rt«  no  more  than  that  one  thing  is  convenient,  or  useful,  or 
es.<ential  to  another.  To  employ  the  means  necessary*  to  an  end 
is  generally  understood  as  employing  any  means  calculated  to 
pi\Hiuce  the  end,  and  not  as  being  confined  to  those  single  means 
without  which  the  end  would  be  entirely  unattainable.  Suck 
is  the  character  of  human  language  that  no  wonl  conveys  to  the 
nund,  in  all  situatiiuis,  one  single  definite  idea:  and  nothing  Is 
more  common  than  U>  use  wi>rds  in  a  figurative  sense.  Almost 
all  compositions  contain  wonls  which,  taken  in  their  ligoroos 
sense,  would  convey  a  meaning  tiifferent  from  that  which  is 
obviously  intended.  It  is  essential  to  just  construction  thai 
uiany  wi.iards  which  im|H>ri  something  excessive  should  be  under- 
stiKHl  in  a  mi>re  nutigat4?d  sense. — in  that  sense  which  common 
usage  justifies.  The  wonl  **  necessary  "  is  of  this  description. 
li;  has  noi  a  fixed  character  i^ecuiiar  to  itself.  It  admits  of  aU 
vie^rrees  of  cv>m|^rts«L>n :  and  is  often  connected  with  other  words 
wiiich  increase  or  dumnish  the  impression  the  mind  reeeiTes 
of  the  ur^sency  it  impons.  A  thing  may  be  neeessary.  verr 
necessary,  abti^nlely  or  indispensabfy  necessary.  To  no  adnd 
woald  the  sattfce  ivlea  be  conveyed  by  these  several  phrases. 
This  eoQUftent  on  the  woni  fe  well  iUtis:trated  by  the  poissa^  cited 
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si  tke  bar  from  tbe  tenfh  seetfam  d  tbe  first  artacle  of  fhe  co&- 
rtitation.  It  is,  we  ihiiiky  impossible  to  compare  the  sentenooi 
wMdi  prohibits  a  state  from  laying  ^imposts,  or  duties  tm  im- 
ports or  exports,  except  what  may  be  absolutely  necessary  for 
exeeating  its  inspection  laws/'  with  that  which  authorizes  conr 
Igress  ^to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  "  fhe  powers  of  the  general  govern- 
ment, without  feeling  a  conTicticm  that  the  conyention  under- 
stood itself  to  change  materially  the  meaning  of  the  word  '^  neces- 
sary," by  preiixing  the  word  ^^  absolutely/'  This  word,  then, 
like  others,  is  used  in  yarious  senses;  and  in  its  construction, 
the  subject,  the  context,  the  intention  of  the  person  using  them, 
are  all  to  be  taken  into  yiew. 

Let  this  be  done  in  the  case  und^  consideration.  The  sub- 
ject is  the  execution  of  those  great  powers  on  which  the  welfare 
of  a  nation  essentially  depends.  It  must  haye  been  the  inten- 
tion of  those  who  gaye  these  powers  to  insure,  as  far  as  human 
prudence  could  insure,  their  beneficial  execution.  This  could 
not  be  done  by  confiding  the  choice  of  means  to  such  narrow 
limits  as  not  to  leaye  it  in  the  power  of  congress  to  adopt  any 
which  might  be  appropriate  and  which  weace  conduciye  to  the 
end.  This  proyision  is  made  in  a  constitution  intended  to  en- 
dure for  ages  to  come,  and,  consequently,  to  be  adapted  to  the 
yarious  crises  of  human  affairs.  To  haye  prescribed  the  means 
by  which  goyemment  should  in  all  future  time  execute  its  pow- 
ers would  haye  been  to  change  entirely  the  character  of  the 
instrument,  and  giye  it  the  properties  of  a  legal  code.  It  would 
have  been  an  unwise  attempt  to  proyide,  by  immutable  rules, 
for  exigencies  which,  if  foreseen  at  all,  must  haye  been  seen 
dimly,  and  which  can  be  best  proyided  for  as  they  occur.  To 
haye  declared  that  the  best  means  shall  not  be  used,  but  those 
alone  without  which  the  power  given  would  be  nugatory,  would 
have  been  to  depriye  the  legislature  of  the  capacity  to  avail 
itself  of  experience  to  exercise  its  reason,  and  to  accommodate 
its  legislation  to  circumstances.  If  we  apply  this  principle  of 
construction  to  any  of  the  powers  of  the  goyemment,  we  shall 
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find  it  so  pernicious  in  its  operation  that  we  shall  be  compelled 
to  discard  it  The  powers  Tested  in  congress  may  certainly  be 
carried  into  execution  without  prescribing  an  oath  of  office. 
The  power  to  exact  this  security  for  the  faithful  performance  of 
duty  is  not  given,  nor  is  it  indispensably  necessary.  The  differ- 
ent departmente  may  be  established,  taxes  may  be  impose<l  an<I 
collected,  armies  and  navies  may  be  raised  and  maintained,  and 
money  may  be  borrowe<l,  without  requiring  an  oath  of  office. 
It  might  be  argue<l,  with  as  much  plausibility  as  other  incidental 
powers  have  been  assaile<l,  that  the  convention  was  not  unmind- 
ful of  this  subject  The  oath  which  might  be  exacted, — ^that 
of  fidelity  to  the  constitution, — ^is  prescribed,  and  no  other  can 
be  required.  Yet  he  wouhl  be  charged  with  insanity  who  should 
contend  that  the  legislature  might  not  superadd  to  the  oath 
directe<i  by  the  constitution  such  other  oath  of  office  as  its  wis- 
dom might  suggest 

So  with  respect  to  the  whole  penal  code  of  the  X7nite<l  States; 
whence  arises  the  power  to  punish  in  cases  not  prescribed  by 
the  constitution  ?  All  admit  that  the  government  may  legiti- 
mately punish  any  violation  of  its  laws;  and  yet  this  is  not 
among  the  enumerated  powers  of  congress.  The  right  to  enforce 
the  observance  of  law,  by  punishing  its  infraction,  might  be 
<1enied  with  the  more  plausibility,  because  it  is  expressly  given 
in  some  cases.  Congress  is  empowered  "to  provide  for  the  pun- 
ishment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States,"  and  '''to  define  and  punish  piracies  and  felonies 
committe<l  on  the  high  seas,  and  offences  against  the  law  of 
nations."  The  several  powers  of  congress  may  exist,  in  a  very 
imperfect  state  to  be  sure,  but  they  may  exist  and  be  carried 
into  execution,  although  no  punishment  should  be  inflicted  in 
cases  where  the  right  to  punish  is  not  expressly  given. 

Take,  for  example,  the  power  "to  establish  postroffices  and 
post-roads."  This  power  is  executed  by  the  single  act  of  mak- 
ing the  establishment  But  from  this  has  been  inferred  the 
power  and  duty  of  carrying  the  mail  along  the  post-road,  from 
one  post-office  to  another.    And  from  this  implied  power  has 
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i^ain  been  inferred  fhe  r^ht  to  punish  those  who  steal  letters 
from  fhe  po6tK>lfice,  m  rob  the  maU.  It  may  be  said,  with 
some  plausibility,  that  the  right  to  wtrj  the  mail,  and  to  ponish 
those  who  rob  it,  is  not  indlqiensaUy  necessary  to  the  establish- 
ment of  a  post<yffice  and  post-road.  This  right  is,  indeed,  easen- 
tial  to  the  beneficial  exercise  of  the  power,  bnt  not  indispensably 
necessary  to  its  existence.  So  of  tbe  punishment  of  the  crimes  of 
stealing  or  falsifying  a  record  or  process  of  a  court  of  the  United 
States,  or  of  perjury  in  such  court  To  punish  these  offences 
is  certainly  conducive  to  the  due  administration  of  justice.  But 
courts  may  exists  and  may  decide  the  causes  brought  before 
them,  though  such  crimes  escape  punishment. 

The  baneful  influence  of  this  narrow  construction  on  all  the 
operations  of  the  goTemment,  and  the  absolute  impracticability 
of  maintaining  it  without  rendering  the  goTemment  incompetent 
to  its  great  objects,  might  be  illustrated  by  numerous  examples 
drawn  from  the  constitution  and  from  our  laws.  The  good 
sense  of  the  public  has  pronounced,  without  hesitation,  that  the 
power  of  punishment  appertains  to  sovereignty,  and  may  be 
exercised  whenever  the  sovereign  has  a  right  to  act^  as  inciden- 
tal to  his  constitutional  powers.  It  is  a  means  for  carrying  into 
execution  all  sovereign  powers,  and  may  be  used,  although  not 
indispensably  necessary.  It  is.  a  right  incidental  to  the  power, 
and  conducive  to  its  beneficial  exercise. 

If  this  limited  construction  of  the  word  '^necessary  "  must 
be  abandoned  in  order  to  punish,  whence  is  derived  the  rule 
which  would  reinstate  it,  wh^i  the  government  would  carry  its 
powers  into  execution  by  means  not  vindictive  in  their  nature  ? 
If  the  word  "necessary  "  means  "needful,"  "requisite,"  "essen- 
tial," "conducive  to,"  in  order  to  let  in  the  power  of  punish- 
ment for  the  infraction  of  law,  why  is  it  not  equally  compre- 
hensive when  required  to  authorize  the  use  of  means  which 
facilitate  the  execution  of  the  powers  of  government  without 
the  infliction  of  punishment  ? 

In  ascertaining  the  sense  in  which  the  word  "necessary  "  is 
used  in  this  clause  of  the  constitution,  we  may  derive  some  aid 
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from  that  with  which  it  is  associated.  Congress  shall  have 
power  ''to  make  all  laws  which  shall  be  necessary  and  proper 
to  carry  into  execution  "  the  powers  of  the  govemmentw  If  the 
word  "necessary  "  was  used  in  that  strict  an<l  rigorous  sense 
for  which  the  counsel  for  the  state  of  Maryland  contend,  it 
would  be  an  extraordinary  departure  from  the  usual  course  of 
the  human  min<l,  as  exhibited  in  composition,  to  add  a  word, 
the  only  possible  effect  of  which  is  to  qualify  that  strict  and 
rigorous  meaning;  to  present  to  the  mind  the  idea  of  some 
choice  of  means  of  legislation  not  straitene<l  and  compressed 
within  the  narrow  limits  for  which  gentlemen  contend. 

But  the  argument,  which  most  conclusively  demonstrates  the 
error  of  the  construction  conten<led  for  by  the  counsel  for  the 
state  of  Maryland,  is  founded  on  the  intention  of  the  conven- 
tion, as  manifested  in  the  whole  clause.  To  waste  time  and 
argument  in  proving  that,  without  it,  congress  might  carry  its 
powers  into  execution,  would  be  not  much  less  idle  than  to  hold 
a  lighted  taper  to  the  sun.  As  little  can  it  be  required  to  prove, 
that,  in  the  absence  of  this  clause,  congress  would  have  some 
choice  of  means;  that  it  might  employ  those  which  in  its  judg- 
ment would  most  aiivantageously  effect  the  object  to  be  accom- 
plished; that  any  means  adapted  to  the  end,  any  means  which 
tended  directly  to  the  execution  of  the  constitutional  powers 
of  the  government,  were  in  themselves  constitutional.  This 
clause,  as  construed  by  the  state  of  Maryland,  wouhl  abridge 
and  almost  annihilate  this  useful  and  necessary  right  of  the 
legislature  to  select  its  means.  That  this  could  not  be  intendecl 
is,  we  should  think,  had  it  not  been  already  controverted,  too 
apparent  for  controversy.  We  think  so  for  the  following 
reasons  : — 

1st  The  clause  is  placed  among  the  powers  of  congress,  not 
among  the  limitations  on  those  powers. 

2d.  Its  terms  purport  to  enlarge,  not  to  <iiminish,  the  powers 
vested  m  the  government  It  purports  to  be  an  additional  power, 
not  a  restriction  on  those  already  granted.  No  reason  has  been 
or  can  be  assigned  for  thus  concealing  an  intention  to  narrow 
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the  discretion  of  the  national  legislature  under  words  which, 
purport  to  enlarge  it.  The  framers  of  the  constitution  wished 
its  adoption,  9,nd  well  knew  that  it  would  be  endangered  by  its 
strength,  not  by  its  weakness.  Had  iliey  been  capable  of  using 
language  which  would  convey  to  the  eye  one  idea,  and,  after  deep 
reflection,  impress  on  the  mind  another,  they  would  rather  have 
disguised  the  grant  of  power  than  its  limitation.  If,  then,  their 
intention  had  been  by  this  clause  to  restrain  the  free  use  of 
means  which  might  otherwise  have  been  implied,  that  intention 
would  have  been  inserted  in  another  place,  and  would  have  been 
expresse<l  in  terms  resembling  these  :  "In  carrying  into  execu- 
tion the  foregoing  powers,  and  all  others,"  &c.,  "no  laws  shall 
be  passed  but  such  as  are  necessary  and  proper."  Had  the  inten- 
tion been  to  make  this  clause  restrictive,  it  would  unquestion- 
ably have  been  so  in  form  as  well  as  in  effect 

The  result  of  the  most  careful  and  attentive  consideration 
bestowed  upon  this  clause  is,  that,  if  it  does  not  enlarge,  it  can- 
not be  construed  to  restrain,  the  powers  of  congress,  or  to  impair 
the  right  of  the  legislature  to  exercise  its  best  judgment  in  the 
selection  of  measures  to  carrv  into  execution  the  constitutional 
powers  of  the  government.  If  no  other  motive  for  its  insertion 
can  be  suggested,  a  sufficient  one  is  found  in  the  desire  to 
remove  all  doubts  respecting  the  right  to  legislate  on  that  vast 
mass  of  incidental  powers  which  must  be  involved  in  the  con- 
stitution, if  that  instrument  b^  not  a  splendid  bauble. 

We  admit,  as  all  must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  an<l  that  its  limits  are  not  to  be  transcended. 
But  we  think  the  sound  construction  of  the  constitution  must 
allow  to  the  national  legislature  that  discretion,  with  respect  to 
the  means  by  which  the  powers  it  confers  are  to  be  carried  into 
execution,  which  will  enable  that  body  to  perform  the  high 
duties  assigned  to  it,  in  the  manner  most  beneficial  to  the  people,  j 
Let  the  end  be  legitimate,  let  it  be  within  the  scope  of  the 
constitution,  and  all  means,  which  are  appropriate,  which  * 
are  plainly  adapted  to  that  end,  which  are  not  prohibited,  but 
consist  with  the  letter  and  spirit  of  the  constitution,  are  consti- 
tutional 
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That  a  corporation  must  be  considered  as  a  means  not  less 
usual,  not  of  higher  dignity,  not  more  requiring  a  particular 
specification,  than  other  means,  has  been  sufficiently  proved.  If 
we  look  to  the  origin  of  corporations,  to  the  manner  in  which 
they  have  been  framed  in  that  government  from  which  we  have 
derived  most  of  our  legal  principles  and  i<iea8,  or  to  the  uses  to 
which  they  have  been  applied,  we  fin<l  no  reason  to  suppose  that 
a  constitution,  omitting,  and  wisely  omitting,  to  enumerate  all 
the  means  for  carrying  into  execution  the  great  powers  vested 
in  government,  ought  to  have  specified  this.  Had  it  been  in- 
tended to  grant  this  power  as  one  which  should  be  distinct  an<l 
independent,  to  be  exercised  in  any  case  whatever,  it  would 
have  foun<i  a  pla>ce  among  the  ennmerate<l  powers  of  the  gov- 
ernment. But  being  consi<lered  merely  as  a  means,  to  be  em- 
ployed only  for  the  purpose  of  carrying  into  execution  the  given 
powers,  there  could  be  no  motive  for  particularly  mentioning  it. 

The  propriety  of  tiiis  remark  would  seem  to  be  generally 
acknowledged  by  the  universal  acquiescence  in  the  construction 
which  has  been  uniformly  put  on  the  third  section  of  the  fourth 
article  of  the  constitution.  The  power  to  "make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States  "  is  not  more  comprehensive 
than  the  power  "to  make  all  laws  which  shall  be  necessary  and 
proi)er  for  carrying  into  execution  "  the  powers  of*  the  govern- 
ment. Yet  all  a<lmit  the  constitutionality  of  a  territorial  gov- 
ernment, which  is  a  corporate  body. 

If  a  corporation  may  be  employed  indiscriminately  with  other 
means  to  carry  into  execution  the  powers  of  the  government,  no 
particular  reason  can  be  assigned  for  excluding  the  use  of  a 
bank,  if  required  for  its  fiscal  operations.  To  use  one  must 
be  within  the  discretion  of  congress,  if  it  be  an  appropriate 
mode  of  executing  the  powers  of  government  That  it  is  a 
convenient,  a  useful,  and  essential  instalment  in  the  prosecution 
of  its  fiscal  operations  is  not  now  a  subject  of  controversy. 
All  those  who  have  been  concerned  in  the  administration  of  our 
finances  have  concurred  in  representing  it-s  importance  and 
necessity  ;  and  so  strongly  have  they  been  felt,  tliat  statesmen 
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of  the  first  class,  whose  preiious  opinions  a^inst  it  liaj  been 
conflrmed  1^  every  drcnmstuice  which  can  flx  the  human 
Jodgmeiit,  have  yielded  ihoae  opiniois  to  the  exigencies  of  the 
nation.  IJnder  the  confederation,  congieBg,  jnstlfjlng  tiie  meaa- 
on  b7  ita  neceasilgr,  bamcended,  perhaps,  Ita  powers,  to  obt^n 
the  advantage  of  a  bank  ;  and  oor  own  l^islation  atteste  the 
nniTflrsal  conviction  of  the  ntilily  of  this  meaanre.  The  time  has 
passed  away  when  it  can  be  necessary  to  enter  into  any  dis- 
cnasion  in  order  to  prove  the  importance  of  this  instmment,  as  a 
means  to  effect  the  Intimate  objects  of  the  government. 

But  were  its  necessity  less  apparent,  none  can  deny  ita  being 
an  appropriate  measure  ;  and  if  it  is,  the  d^ree  of  ite  necessity, 
as  has  been  very  jostly  observed,  is  to  be  discossed  in  another 
place.  Shonid  congress,  in  the  execution  of  its  powers,  adopt 
measores  which  are  prohibited  by  the  ctmstitntlon,  or  shonid 
c^mgress,  nnder  the  pretext  of  execntii^  its  powers,  pass  laws 
for  the  accomplishment  of  objects  not  entmsted  to  the  govern- 
ment, it  would  become  the  patnfol  duty  of  this  tribonal,  shonid 
■A  case  requiring  sach  a  decision  come  before  it,  to  say  that  such 
3n  act  waa  not  the  law  of  tlie  land.  But  where  the  law  is  not 
prohiUted,  and  is  really  calculated  to  effect  any  of  the  objects 
entrusted  to  the  govranment,  to  undertake  here  to  inquire  into 
the  degree  of  ita  necessi^  would  be  to  pass  the  line  which 
(drcums(^bes  the  judicial  department,  and  to  tzead  on  legis- 
lative ground.  This  court  disclaims  all  pretentions  to  snch  a 
power. 

After  this  declaration  it  can  scarcely  be  necessary  to  say 
that  the  exist^ice  of  state  banks  can  have  no  possible  inflnence 
oa  the  qaestioni  No  trace  is  to  be  fonnd  in  the  constitution  of 
an  intention  to  create  a  dependence  of  the  government  of  the 
union  on  those  of  the  states,  for  the  execution  of  the  great 
(lowers  assigned  to  it.  Its  means  are  adequate  to  ite  ends ;  and 
on  those  means  alone  was  it  expected  to  rely  for  the  accomplish- 
ment of  its  ends.  To  impose  on  it  the  necessity  of  resorting  to 
means  which  it  cannot  control,  which  another  government  may 
furnish  or  withhoW,  would  render  its  course  precarious,  the  re- 
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suit  of  its  measures  uncertain,  and  create  a  dependence  on  other 
governments  which  mi^ht  disappoint  its  most  important  designs, 
and  is  incompatible  with  the  language  of  the  constitution.  But 
were  it  otherwise,  the  choice  of  means  implies  a  right  to  choose 
a  national  bank  in  preference  to  state  banks,  and  congress  alone 
can  make  tlie  election. 

After  the  most  deliberate  consideration,  it  is  the  unanimous 
and  decided  opinion  of  this  court  that  the  act  to  incorporate 
the  Bank  of  the  United  States  is  a  law  made  in  pursuance  of 
the  constitution,  and  is  a  part  of  the  supreme  law  of  the  land. 

The  branches,  proceeding  from  the  same  stock,  and  being 
conducive  to  the  complete  accomplishment  of  the  object,  are 
equally  constitutional.  It  would  have  been  unwise  to  locate 
them  in  the  charter,  and  it  would  be  unnecessarily  inconvenient 
tx)  employ  the  legislative  power  in  making  those  subordinate 
arrangements.  The  great  duties  of  the  bank  are  prescribed  ; 
those  duties  require  branches  ;  and  the  bank  itself  may,  we 
think,  be  safely  trusted  with  the  selection  of  places  where  those 
branches  shall  be  fixed  ;  reserving  always  to  the  government 
the  right  to  require  that  a  branch  shall  be  locateil  where  it  may 
be  deemed  necessary. 

It  being  the  opinion  of  the  court  that  the  act  incorporating 
the  bank  is  constitutional,  and  that  the  power  of  establishing 
a  branch  in  the  state  of  Maryland  might  be  properly  exercised 
by  the  bank  itself,  we  proceed  to  inquire — 

2.  Whether  the  state  of  Maryland  maj',  without  violating 
the  constitution,  tax  that  branch  ? 

That  the  power  of  taxation  is  one  of  vital  importance  ;  that 
it  is  retained  by  the  states  ;  that  it  is  not  abridged  by  the  grant 
of  a  similar  power  to  the  government  of  the  union  ;  that  it  is 
to  be  concurrently  exercised  by  the  two  governments  ;  are 
truths  which  have  never  been  denied.  But  such  is  the  para- 
mount character  of  the  constitution  that  its  capacity  to  with- 
Iraw  any  subject  from  the  action  of  even  this  power  is  admit- 
ted. The  states  are  expressly  forbidden  to  lay  any  duties  on 
imports  or  exports,  except  what  may  be  absolutely  necessary  for 
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executing  their  inspection  taws.  If  tiie  oldigstion  of  this  pro- 
hibition most  be  conceded, — if  it  may  restn^  a  state  fnHu 
tiie  exerdM  of  its  faxing  poww  on  Importe  and  exporte — ^the 
■ame  paramount  cbaractn  voold  eeem  to  reetiisin,  as  it  certainly 
may  restrain,  a  state  from  such  other  ezerciBe  of  tiiis  power  as 
is  in  its  oatore  incompatible  with  and  repugnant  to  the  consti> 
tntiooal  laws  of  the  anion.  A  law  abscdntely  repugnant  to 
another  as  entirely  mpeaia  that  other  aa  if  express  terms  ttt  re- 
peal  wffi«  used. 

On  this  ground  the  coonsel  for  the  bank  place  its  daim  to  be 
exempted  frmn  the  power  of  a  state  to  tax  its  operations. 
There  is  no  express  provision  for  the  case,  but  tiie  claim  has 
been  snstamed  on  a  principle  which  so  oitir^y  perrwles  the 
constitution,  is  so  intermixed  witii  the  materials  which  compose 
it,  so  interwoven  with  its  web,  so  blended  with  its  texture,  as  to 
be  incapable  of  being  separated  from  it  without  rending  it  into 
shreda 

This  great  principle  is,  that  the  constituticm  and  the  laws 
made  in  pursuance  thereof  are  snpreme  ;  that  they  ctmtrol  the 
constitution  and  laws  of  the  respectlTe  states,  and  cannot  be 
controlled  by  them.  From  this,  which  may  be  almost  termed 
an  axiom,  other  propositions  are  deduced  as  corollaries,  on  the 
truth  or  error  of  which,  and  on  tiisAr  application  to  this  case, 
the  caiue  has  beoi  snpposed  to  depend.  These  are,  1^  Tbai 
a  power  to  create  implies  a  power  to  preserva  2d.  That  a 
power  to  destroy,  if  wielded  by  a  different  hand,  is  hostile  to 
and  incompatible  with  these  powers  to  create  and  to  preserve. 
3d.  That,  where  this  repugnancy  exists,  that  authority  which 
is  supreme  must  control,  not  yield  to  that  over  which  it  is 
supreme. 

These  propositions,  as  abstract  truths,  would,  perhaps,  never 
be  controverted.  Their  application  to  this  case,  however,  has 
been  denied  ;  and  both  in  maintaining  the  affirmative  and  the 
negative,  a  splendor  of  eloquence,  and  strength  of  argnmoit, 
seldom,  if  ever,  surpassed,  have  been  displayed. 

The  power  of  congress  to  create,  and  of  course  to  continaei 
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the  bank,  was  the  subject  of  the  preceding  part  of  this  opin- 
ion. an<l  is  no  longer  to  be  considered  as  questionable. 

That  the  power  of  taxing  it  by  the  states  may  be  exercised 
so  as  to  <iestroy  it  is  too  obvious  to  be  denied.  But  taxation  is 
said  to  be  an  absolute  power,  which  acknowle<lges  no  otJier 
limits  than  those  expressly  prescribe<l  in  the  constitution,  and 
like  sovereign  power  of  every  other  description,  is  trusted  to 
tile  <liscretion  of  those  who  use  it.  But  the  very  temis  of  this 
argument  admit  that  the  sovereignty  of  the  state,  in  the  article 
of  taxation  itself,  is  subor<linate  to  and  may  be  controlled  by 
the  constitution  of  the  Unite<l  States.  How  far  it  has  been 
controlled  by  that  instrument  must  be  a  question  of  construc- 
tion. In  making  this  construction  no  principle  not  declare<l 
can  be  admissible  which  would  defeat  the  legitimate  operations 
of  a  supreme  government.  It  is  of  the  very  essence  of  suprem- 
acy to  remove  all  obstacles  to  its  action  within  its  own  sphere, 
and  so  to  modify  every  power  vested  in  subordinate  govern- 
ments as  to  exempt  its  own  operations  from  their  influence. 
This  effect  nee<l  not  be  stated  in  terms.  It  is  so  involves!  in  the 
<leclaration  of  supremacy,  so  necessarily  implied  in  it,  that  the 
expression  of  it  could  not  make  it  more  certain.  We  must,  there- 
fore, keep  it  in  view  while  construing  the  constitution. 

The  argument  on  the  part  of  the  state  of  Maryland  is,  not 
that  the  states  may  directly  resist  a  law  of  congress,  but  that 
they  may  exercise  their  acknowle<iged  powers  upon  it,  and  that 
the  constitution  leaves  them  this  right  in  the  confidence  that 
they  will  not  abuse  it 

Before  we  procee<l  to  examine  this  argument,  an<i  to  subject 
it  to  the  test  of  the  constitution,  we  must  be  permitted  to  be- 
stow a  few  consi<lerations  on  the  nature  and  extent  of  this  orig- 
inal right  of  taxation  which  is  acknowledged  to  remain  with 
the  states.  It  is  admitte<l  that  the  power  of  taxing  the  people 
and  their  property  is  essential  to  the  very  existence  of  govern- 
ment, and  may  be  legitimately  exercised  on  the  objects  to  which 
it  is  applicable,  to  the  utmost  extent  to  which  the  government 
may  choose  to  carry  it    The  only  security  against  t^e  abuse  of 

4  Wli.427. 


■"cniXOCM  9.  BTATB  OT  UAXTLAXn  BT  AL.  181 

ibis  power  to  found  in  tiie  Btrnotare  of  Uie  gorenunent  itself. 
In  impotdng  a  tax  tiie  legialatare  acts  upon  its  amBHtaente. 
TUs  is  in  general  a  soffloient  secoritT'  against  eironeons  and 
oppressiTe  taxation. 

The  people  of  a  state,  tiierefore,  give  to  th^  goremment  a 
Tight  of  taxing  tiiemselTes  and  tbelr  praptxty  i  and  as  Ifae  exi- 
gencies of  goTemment  cannot  be  United,  they  prescribe  no  lim- 
its to  tlie  exercise  of  this  right*  resting  coafldeniay  on  the  inter- 
est of  the  le^slator,  and  on  the  Inflncoce  of  tiie  constitnents 
OYer  their  representatiTe,  to  goard  tiiem  against  its  abnse.  Bnt 
tiie  means  employed  by  the  goremmeat  of  the  nnion  have  no 
snch  secoritf,  nor  is  the  right  of  a  state  to  tax  tdiem  snatained 
by  the  same  theory.  Those  means  are  not  given  by  tiie  peo- 
ple of  a  particnlar  state,  not  glYen  by  the  constitorats  of  the 
legislatDre  ^hich  claim  tbe  right  to  tax  them,  bat  by  the  peo- 
ple of  all  the  states.  They  are  given  by  all,  for  the  benefit  of 
all,  and  npon  theory  should  be  snbjected  to  that  government 
only  which  belongs  to  aU. 

It  may  be  objected  to  this  definition  that  the  power  of  taxar 
tion  1b  not  confined  to  the  people  and  propert>y  of  a  state.  It 
may  be  exercised  npon  every  object  brought  within  Its  jnrls- 
diction. 

This  Is  ixae.  Bnt  to  what  source  do  we  Intce  thto  right  ?  It 
to  obvious  that  it  is  an  incident  of  sovereigntiy,  and  is  coextw- 
slve  with  that  to  which  it  to  an  incidents  AU  snbjects  over 
which  the  sovereign  power  of  a  state  extends  are  objects  of 
taxation ;  bnt  those  over  irtiich  it  does  not  extend  are,  upon  the 
sonndest  principles,  exempt  from  taxation.  This  proposition 
may  almost  be  pronoanced  self-evideiit. 

The  sovereignty  of  a  state  extends  to  everything  which  exists 
by  its  own  authority,  or  is  introduced  by  its  permission  ;  but 
does  it  extend  to  those  means  which  are  employed  by  congress 
to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  tiie  United  Btates  ?  We  think  it  demonstrable  tiiat 
it  does  not  Those  powers  are  not  given  by  the  people  of  a 
single  state.    They  aie  given  by  the  people  of  the  United 
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States,  to  a  government  whose  laws,  made  in  pursuance  of  the 
constitution,  are  declared  to  be  supreme.  Consequently  the 
people  of  a  single  state  cannot  confer  a  sovereignty  which  will 
extend  over  them. 

If  we  measure  the  power  of  taxation  residing  in  a  state  by 
the  extent  of  sovereignty  which  the  people  of  a  single  state 
I>ossess  and  can  confer  on  its  government,  we  have  an  intelli- 
pble  standard,  applicable  to  every  case  to  which  the  power  may 
be  applied.  We  have  a  principle  which  leaves  the  power  of 
taxing  the  people  and  property  of  a  state  unimpaired  ;  which 
leaves  to  a  state  the  command  of  all  its  resources  ;  and  which 
places  beyond  its  reach  all  those  powers  which  are  conferred 
by  the  people  of  the  TJnite<l  States  on  the  government  of  the 
union,  and  all  those  means  which  are  given  for  the  purpose  of 
carrying  those  powers  into  execution.  We  have  a  principle 
which  is  safe  for  the  states,  and  safe  for  the  imion.  We  are 
relieved,  as  we  ought  to  be,  from  clashing  sovereignty  ;  from 
interfering  powers  ;  from  a  repugnancy  between  a  right  in  one 
government  to  pull  down  what  tiiere  is  an  acknowledged  right 
in  another  to  build  up  ;  from  the  incompatibility  of  a  right  in 
one  government  to  destroy  what  there  is  a  right  in  another  to 
preserve.  We  are  not  driven  to  the  perplexing  inquiry,  so  unfit 
for  the  judicial  department,  what  degree  of  taxation  is  the 
legitimate  use,  and  what  degree  may  amount  to  the  abuse,  of 
the  power  ?  The  attempt  to  use  it  on  the  means  employed  by 
the  government  of  the  union,  in  pursuance  of  the  constitution, 
is  itself  an  abuse,  because  it  is  the  usurpation  of  a  power  which 
the  people  of  a  single  state  cannot  give. 

We  find,  then,  on  just  theory,  a  total  failure  of  this  original 
right  to  tax  the  means  employed  by  the  government  of  the 
union  for  the  execution  of  its  powers.  The  right  never  existed, 
and  the  question,  whether  it  has  been  surrendered,  cannot 
arise. 

But,  waiving  this  theory  for  the  present,  let  us  resume  the 
inquiry,  whether  this  power  can  be  exercised  by  the  respective 
states,  consistently  with  a  fair  construction  of  the  constitution. 
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That  the  power  to  tai  involves  the  power  to  destroy  ;  tiiat 
the  power  to  tlestroy  may  defeat  and  render  useless  the  power 
to  create  ;  that  tliere  is  a  plain  repugnance  in  conferring  on 
one  government  a  power  to  control  the  constitutional  measures 
of  another,  which  other,  with  respect  to  those  very  measures,  is 
declared  to  be  supreme  over  that  which  exerts  the  control,  are 
propositions  not  to  be  denied.  But  all  inconsistencies  are  to  be 
reconciled  by  the  magic  of  the  word  CONFIDENCE.  Taxation, 
it  is  said,  does  not  necessarily  and  unavoidably  <lestroy.  To 
carry  it  ia  the  excess  of  destruction  would  be  an  abuse,  to 
presume  which  would  banish  that  confidence  which  is  essential 
to  all  government. 

Bat  is  this  a  case  of  confidence  ?  Would  the  people  of  any 
one  state  tmst  those  of  another  with  a  power  to  control  the 
most  insignificant  operations  of  their  state  government  ?  We 
know  they  would  not  Why,  then,  should  we  suppose  that  the 
people  of  any  one  state  should  be  willing  to  trust  those  of 
anothra*  with  a  power  to  control  the  r.perations  of  a  Koi'emment 
to  which  they  have  confided  their  most  important  and  most 
valuable  interests?  In  the  legislature  of  the  unitm  alone  are 
all  represented.  The  l^slature  of  the  union  alone,  therefore, 
can  be  trusted  by  the  people  with  the  power  of  controlling 
measures  which  c<Hicem  all,  in  the  confidence  that  it  will  not 
be  abused.  This,  then,  is  not  a  case  of  confidence,  and  we 
must  consider  it  as  it  really  is. 

If  we  apply  the  principle  for  which  the  state  of  Maryland 
contends  to  the  constitution  generally,  we  shall  find  it  capable 
of  changing  totally  the  character  of  that  instniment.  We  shall 
find  it  capable  of  arresting  all  the  meaaores  of  the  government, 
and  of  prostrating  it  at  the  foot  of  the  states.  The  American 
people  have  declared  their  constitution,  and  the  laws  ma<le  in 
pursuance  thereof,  shall  be  supreme  ;  but  this  principle  would 
transfer  the  supremacy,  in  fact,  to  the  states. 

If  the  states  may  tax  one  instrument  employed  by  the  gov- 
tmment  in  the  execution  of  its  powers,  they  may  tax  any  and 
every  other  instimnent.    They  may  tax  the  mail;  they  may  tax 
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the  mint;  they  may  tax  patent  rights;  they  may  tax  the  papers 
of  the  custom-house  ;  they  may  tax  judicial  process  ;  they  may 
tax  all  the  means  employed  by  the  government,  to  an  excess 
which  would  defeat  all  "tiie  ends  of  government.  This  was  not 
intended  by  the  American  people.  They  did  not  design  to 
make  their  government  dependent  on  the  states. 

Gentlemen  say  they  do  not  claim  the  right  to  extend  state 
taxation  to  these  objects.  They  limit  their  pretensions  to  prop- 
erty. But  on  what  principle  is  this  distinction  made  ?  Those 
who  make  it  have  furnished  no  reason  for  it,  and  the  principle 
for  which  they  contend  denies  it.  They  contend  that  the  power 
of  taxation  has  no  other  limit  than  is  foun<I  in  the  tenth  section 
of  the  first  article  of  the  constitution  ;  that  with  respect  to 
everything  else  the  power  of  the  states  is  supreme,  and  admits 
of  no  control.  If  this  be  true,  the  distinction  between  property 
and  other  subjects  to  which  the  power  of  taxation  is  applicable 
is  merely  arbitrary,  and  can  never  be  sustained.  This  is  not  all. 
If  the  controlling  power  of  the  states  be  established  ;  if  their 
supremacy  as  to  taxation  be  acknowledged  ;  what  is  to  restrain 
their  exercising  this  control  in  any  shape  they  may  please  to 
give  it?  Their  sovereignty  is  not  confined  to  taxation.  That 
is  not  the  only  mode  in  which  it  might  be  displaye<l.  The 
question  is,  in  truth,  a  question  of  supremacy  ;  and  if  the  right 
of  the  states  to  tax  the  means  employed  by  the  general  govern- 
ment be  conce<led,  the  <leclaration,  that  the  constitution,  and  the 
laws  made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the 
land,  is  empty  and  immeaning  declamation. 

In  the  course  of  the  argument  "The  Federalist"  has  been 
quoted  ;  and  the  opinions  expressed  by  the  authors  of  that  work 
have  been  justly  supposed  to  be  entitled  to  great  respect  in  ex- 
pounding the  constitution.  No  tribute  can  be  paid  to  them 
which  exceeds  their  merit.  But  in  applying  their  opinions  to 
the  cases  which  may  arise  in  the  progress  of  our  government,  a 
right  to  judge  of  their  correctness  must  be  retained  ;  and  to 
understand  the  argument,  we  must  examine  the  proposition  it 
maintains,  and  the  objections  against  which  it  is  directe<l.    The 
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subject  of  those  nnmbers  from  which  passages  hare  been  cited 
is  the  unlimited  power  of  taxation  which  is  vesteil  in  the  general 
government  The  objection  to  this  unlimited  power,  which  the 
ai^ument  seeks  to  remove,  it  stated  with  fulness  and  clearness. 
It  is,  "that  an  indefinite  power  of  taxation  in  the  latter  (the 
government  of  the  onion)  might,  and  probably  would  in  time, 
deprive  the  former  (the  government  of  the  states)  of  the  means 
of  providing  for  their  ovra  necessities,  and  would  subject  them 
entirely  to  the  mere;  of  the  national  legislature.  As  the  laws 
of  the  union  are  to  become  the  supreme  law  of  the  land  ;  as  it 
is  to  have  power  to  pass  all  laws  that  may  be  necessary  for 
carrying  into  execution  the  authorities  'n'ith  which  it  is  pro- 
posed to  vest  it;  the  national  government  might  at  any  time 
abolish  the  taxes  imposed  for  state  objects,  upon  the  pretence 
of  an  interference  with  its  own.  It  might  allege  a  necessity  for 
doing  this,  in  order  to  give  efficacy  to  the  national  revenues  ; 
anil  thus  all  the  resources  of  taxation  might,  by  ilegiees,  become 
the  subjects  of  federal  monopoly,  to  the  entire  exclusion  and  de- 
struction of  the  state  govemmenta." 

The  objections  to  the  constitution  which  are  noticed  in  these 
numbers  were  to  the  undefined  power  of  the  government  to 
tax,  not  to  the  incidental  privilege  of  exempting  its  own  meas- 
ures from  state  taxation.  The  consequences  apprehen(]e<l  from 
this  undefined  power  were  that  it  would  absorb  all  the  objects 
of  taxation,  "to  the  exclusion  and  destniction  of  the  state  gov- 
ernments." The  arguments  of  "  The  Federalist "  are  intended  to 
prove  the  fallacy  of  these  apprehensions  ;  not  .to  prove  that  the 
government  was  incapable  of  executing  any  of  its  powers,  with- 
out exposing  the  means  it  employed  to  the  embarrassments  of 
state  taxation.  Arguments  urged  against  these  objections  and 
these  apprdiensions  are  to  be  understood  as  relating  to  the 
points  they  mean  to  prove.  Had  the  authors  of  those  excellent 
essays  been  asked  whether  they  contended  for  that  construction 
of  the  constitution  which  would  place  within  the  reach  of  the 
states  those  measures  which  the  government  might  adopt  for 
the  execution  of  its  powers,  no  man  who  has  read  their  instruc- 
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tive  pages  will  hesitate  to  admit  that  their  answer  must  have 
been  in  the  negative. 

It  has  also  been  insisted,  that,  as  the  power  of  taxation  in  the 
general  an<l  state  governments  is  acknowledged  to  be  concur- 
rent, every  argument,  which  would  sustain  the  right  of  the  gen- 
eral government  to  tax  banks  chartered  by  the  states,  will 
equally  sustain  the  right  of  the  states  to  tax  banks  chartered  by 
the  general  government. 

But  the  two  cases  are  not  op  the  same  reason.  The  people 
of  all  the  states  have  created  the  general  government,  and  have 
conferred  upon  it  the  general  power  of  taxation.  The  people 
of  all  the  states,  and  the  states  themselves,  are  represented  in 
congress,  and  by  their  representatives  exercise  this  power. 
When  they  tax  the  chartered  institutions  of  the  states,  they  tax 
their  constituents;  an<l  these  taxes  must  be  uniform.  But  when 
a  state  taxes  the  operations  of  the  government  of  the  United 
States,  it  acts  upon  institutions  create<i,  not  by  their  own  con- 
stituents, but  by  people  over  whom  they  claim  no  control.  It 
acts  upon  the  measures  of  a  government  created  by  others,  as 
well  as  themselves,  for  the  benefit  of  others  in  common  with 
themselves.  The  difference  is  that  which  always  exists,  and 
always  must  exist,  between  the  action  of  the  whole  on  a  part, 
and  the  action  of  a  part  on  the  whole, — ^between  the  laws 
of  a  government  declared  to  be  supreme,  and  those  of  a 
government  which,  when  in  opposition  to  those  laws,  is  not 
supreme. 

But  if  the  full  application  of  this  argument  coul<i  be  admitte<l, 
it  might  bring  into  question  the  right  of  congress  to  tax  the 
state  banks,  and  could  not  prove  the  right  of  the  state  to  tax 
the  Bank  of  the  United  States. 

The  court  has  bestowed  on  this  subject  its  most  deliberate 
consideration.  The  result  is  a  conviction  that  the  states  have 
no  power,  by  taxation  or  otherwise,  to  retard,  impede,  burden, 
or  in  any  manner  control,  the  operations  of  the  constitutional 
laws  enacted  by  congress  to  carry  into  execution  the  powers 
vested  in  the  general  government    This  is,  we  think,  the  una- 
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Toidable  comseqnence  of  that  sapramapjr  which  the  constitation 
has  declared. 

We  are  unanimously  of  opinion  that  the  law  passed  l^*  the 
legislatare  of  Mafyland,  imposing  a  tax:  on  the  Bank  of  the 
United  States,  is  nnconstitatlonal  and  Toid. 

This  opinion  does  not  depriye  the  states  of  any  resonices 
which  they  originally  possessed.  It  does  not  extend  to  a  tax 
paid  Iqr  the  real  property  of  the  bank,  in  common  with  the  oilier 
reel  property  within  the  state,  nor  to  a  tax  imposed  on  the  in- 
terest which  the  citizens  of  Maryland  may  kold  in  this  institu- 
tion, in  common  with  other  ivroperty  of  the  same  description 
throughout  the  state.  But  this  is  a  tax  on  the  operations  of  the 
bank,  and  is  consequently  a  tax  on  the  operation  of  an  instru- 
ment employed  by  the  goTomment  of  the  union  to  carry  its 
powers  into  execution.    Sudi  a  tax  must  be  unconstitutional. 
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TRUSTEES    OF    DARTMOUTH    COLLEGE   v.    WOOD- 

WARD. 

February  Term,  1819. 

[4  Wlieaton'8  Reports,  618-715.] 

In  1769  the  king  of  Great  Britain  granted  a  charter  to  Dart- 
mouth (College  in  the  province  of  New  Hampshire.  This  was 
done  upon  the  representation  that  property  would  be  given 
said  college,  if  chartered  ;  and  when  charted,  property  was.  so 
given.  Under  this  charter  the  college  went  on,  governed  by 
trustees  appointed  in  accordance  with  it,  until  1816,  when  the 
legislature  of  the  state  of  New  Hampshire  passed  three  acts  to 
amend  this  charter  ;  which  amendment  the  trustees  would  not 
accept  Woodward  was  secretary  and  treasurer  of  the  college 
under  the  old  charter  ;  but  was  removed  from  his  place  as  secre- 
tary in  August,  1816,  and  from  that  of  treasurer  in  September, 
1816.  In  February,  1817,  the  new  board  of  trustees  was  organ- 
ized under  the  acts  of  1816,  and  Woodward  was  appointed  secre- 
tary and  treasurer  of  the  new  board.  He,  as  an  officer  under 
the  old  board,  held  the  charter  and  other  chattels  of  the  college, 
and  these  he  refused  to  give  up.  The  old  trustees  sued  him 
for  these  chattels,  and  judgment  being  given  against  them  in 
the  state  courts,  they  now  brought  it  to  the  supreme  court 

On  the  2d  of  February,  1819,  the  opinion  of  the  court  was 
delivered  by  Chief  Justice  Marshall,  as  follows  : — 

This  is  an  action  of  trover  brought  by  the  trustees  of  Dart- 
mouth college  against  William  H.  Woodward,  in  the  state  court 
of  New  Hampshire,  for  the  book  of  records,  corporate  seal,  and 
other  corporate  property,  to  which  the  plaintiffs  allege  them- 
selves to  be  entitled. 

A  special  verdict,  after  setting  out  the  rights  of  the  parties, 
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finds  for  the  defendant,  if  certain  acts  of  the  legislature  of  New 
Hampshire  passed  on  the  27th  of  June,  and  on  the  18th  of 
December,  181G,  be  valid  and  binding  on  the  trustees  without 
their  assent,  and  not  repugnant  to  the  constitution  of  the  X7nite<l 
States  ;  otherwise  it  finds  for  the  plaintiffs. 

The  superior  court  of  judicature  of  New  Hampshire  ren- 
dered a  judgment  upon  this  verdict  for  the  defendant,  which 
judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is.  Do  the  acts  to 
which  the  verdict  refers  violate  the  constitution  of  the  United 
States? 

This  court  can  be  insensible  neither  to  the  magnitude  nor 
delicacy  of  this  question.  The  validity  of  a  legislative  act  is 
to  be  examined  ;  and  the  opinion  of  the  highest  law  tribunal 
of  a  state  is  to  be  revise<l;  an  opinion  which  carries  with  it 
intrinsic  evidence  of  the  diligence,  of  the  ability,  and  the  integ- 
rity with  which  it  was  formed.  On  more  than  one  occasion 
this  court  has  expressed  the  cautious  circumspection  with  which 
it  approaches  the  consideration  of  such  questions  ;  and  has 
declared  that  in  no  doubtful  case  would  it  pronounce  a  legis- 
lative act  to  be  contrary  to  the  constitution.  But  the  American 
people  have  said,  in  the  constitution  of  the  United  States,  that 
"No  state  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts."  In  the  same  instru- 
ment tiiey  have  also  said,  "That  the  judicial  power  shall  extend 
to  all  cases  in  law  and  equity  arising  under  the  constitution." 
On  the  judges  of  this  court,  then,  is  imposed  the  high  and 
solemn  duty  of  protecting,  from  even  legislative  violation,  those 
contracts  which  the  constitution  of  our  country  has  place<l  be- 
yond legislative  control ;  and  however  irksome  the  task  may  be, 
this  is  a  duty  from  which  we  dare  not  shrink. 

The  title  of  the  plaintiffs  originates  in  a  charter  dated  the 
13th  day  of  December,  in  the  year  1769,  incorporating  twelve 
persons  therein  mentioned,  by  the  name  of  "The  Trustees  of 
Dartmouth  College,"  granting  to  them  and  their  successors  the 
usual  corporate  privileges  and  powers,   and  authorizing  the 
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trustees,  who  are  to  govem  Hie  college,  to  fill  up  all  Yacancies 
which  may  be  created  in  their  own  body. 

The  defendant  claims  nnder  three  acts  of  the  l^islatore  of 
Kew  Hampshire,  the  most  material  of  whicli  was  passed  on  the 
27th  of  June,  1816,  and  is  entitled,  ''An  act  to  amend  the 
charter,  and  enlarge  and  improve  the  corporation,  of  Dartmouth 
Collega"  Among  other  alterations  in  the  charter,  this  act  in- 
creases the  number  of  trustees  to  tw.enty-one,  gives  the  appoint- 
ment of  the  additional  members  to  the  executive  of  the  state, 
and  creates  a  board  of  overseers,  with  power  to  inspect  and 
control  the  most  important  acts  of  the  trustees.  This  board 
consists  of  twenty-five  persons.  The  president  of  the  senate^ 
the  speaker  of  the  house  of  representatives  of  New  Hampshire, 
aod  the  governor  and  lieutenant-governor  of  Vermont,  for  the 
time  being,  are  to  be  members  ez  officio.  The  boani  is  to  be 
completed  by  the  governor  and  council  of  New  Hampshire, 
who  are  also  empowered  to  fill  all  vacancies  which  may  occur. 
The  acts  of  the  18th  and  26th  of  December  are  supplemental 
to  that  of  the  27th  of  June,  and  are  principally  intended  to  carry 
that  act  into  effect 

The  majority  of  the  trustees  of  the  college  have  refused  to 
accept  this  amended  charter,  and  have  brought  this  suit  for  the 
cor])orate  property,  which  is  in  possession  of  a  person  holding 
bv  virtue  of  the  acts  which  have  been  state<i. 

It  can  require  no  argument  to  prove  that  the  circumstances 
of  this  case  constitnte  a  contract  An  application  is  made  to 
the  crown  for  a  charter  to  incorporate  a  religious  and  literary 
institution.  In  the  application  it  is  stated  that  large  contribu- 
tions have  been  made  for  the  object,  which  will  be  conferred  on 
the  corporation  as  soon  as  it  shall  be  created.  The  charter  is 
granted,  and  on  its  faith  the  property  is  conveye<i.  Surel}'^  in 
this  transaction,  every  ingredient  of  a  complete  and  legitimate 
contract,  is  to  be  found. 

The  points  for  consideration  are, — 

1.  Is  this  contract  protected  by  the  constitution  of  the  United 
States? 
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2.  Is  it  impaired  by  the  acts  under  which  the  defendant 
holds  ? 

1.  On  the  first  point  it  lias  been  argned  that  the  word  "con- 
tract" in  its  broadest  sense  would  comprehend  the  political 
relations  between  the  goTemmeut  and  its  citizens,  would  extend 
to  offices  held  within  a  state  for  state  purposes,  and  to  many  of 
those  laws  concerning  civil  institutions,  which  must  ctiange  with 
circumstances,  and  be  modified  by  ordinary  legislation,  which 
deeply  concern  the  public,  and  which,  to  preserve  good  govern- 
ment, the  public  judgment  must  control.  That  even  marriage 
is  a  contract,  and  its  obligations  are  effected  by  the  laws  re- 
specting divorces.  That  the  clause  in  the  constitution,  if  con- 
strued in  its  greatest  latitude,  would  prohibit  these  laws.  Taken 
in  its  broad  unlimited  sense  the  clause  would  be  an  unprofitable 
and  vexatious  interference  with  the  internal  concerns  of  a  state, 
would  unnecessarily  and  uuwiseiy  embarrass  its  legislatdon, 
and  render  immutable  those  civil  institutions  which  are  estab- 
lished for  purposes  of  internal  government,  and  which,  to  sub- 
serve those  purposes,  ought  to  vary  with  var>-ing,circumstances. 
Tliat,  as  the  framers  of  the  constitution  could  never  have  in- 
tended to  insert  in  that  instrument  a  provision  so  unnecessary, 
so  mischievous,  and  so  repugnant  to  its  general  spirit,  the  term 
"contract"  must  be  understood  in  a  more  limited  sense.  l%at 
it  must  be  understood  as  intended  to  guard  against  a  power  of 
at  least  doubtful  utility,  the  abase  of  which  had  been  exten- 
sively felt;  and  to  restrain  the  legislature  in  future  from  violat- 
ing the  right  to  property.  Ttiat,  anterior  to  the  formation  of  the 
constitution,  a  course  of  l^slation  had  prevaile<l  in  niany,  if 
Inot  in  all  of  the  states,  which  weakened  the  confidence  of  man 
in  man,  and  eml>arrassed  all  transactions  between  individuals, 
by  dispensing  with  a  faithful  performance  of  enga^ments.  To 
correct  tiiis  mischief,  by  restraining  the  power  which  produced 
it,  the  state  legislatures  were  forbidden  "to  pass  any  law  im- 
pairing the  obligatioa  of  contracts,"  tliat  is,  of  contracts  respect- 
ing property,  under  which  some  individual  could  claim  a  right 
to  something  beneficial  to  himself;  and  that,  since  the  clause 
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in  tlie  constitution  must  in  construction  receive  some  limitation, 
it  may  be  confined,  and  ought  to  be  confined,  to  cases  of  this 
description,  to  cases  within  the  mischief  it  was  intende<i  to 
remedy. 

The  general  correctness  of  these  observations  cannot  be  con- 
troverted. That  the  framers  of  the  constitution  did  not  intend 
to  restrain  the  states  in  the  regulation  of  their  civil  institutions, 
adopted  for  internal  government  and  that  the  instrument  thev 
have  given  us  is  not  to  be  so  construed,  may  be  adnutted.  The 
]>rovision  of  the  constitution  never  has  been  understood  to  em- 
brace other  contracts  than  those  which  respect  property,  or  some 
object  of  value,  and  confer  rights  whidi  may  be  asserted  in  a 
court  of  justice.  It  never  has  been  understood  to  restrict  the 
general  right  of  the  legislature  to  legislate  on  tiie  subject  of 
divorces.  Those  acts  enable  some  tribunal,  not  to  impair  a  mar- 
riage contract,  but  to  liberate  one  of  the  parties,  because  it  has 
been  broken  by  the  other.  When  any  state  legislature  shall 
})ass  an  act  annulling  all  marriage  contracts,  or  allowing 
either  party  to  annul  it  without  the  consent  of  the  other,  it  will 
be  time  enough  to  inquire  whether  such  an  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less 
on  the  true  construction  of  the  constitution  in  the  absti'act,  than 
on  the  application  of  those  principles  to  this  case,  and  on  the 
true  construction  of  the  charter  of  1769.  This  is  the  point  on 
which  the  cause  essentially  depends.  If  the  act  of  incorporation 
be  a  gi'ant  of  i)olitical  power,  if  it  create  a  ci^il  institution,  to  be 
onployed  in  the  administration  of  the  government,  or  if  the 
f^mds  of  the  college  be  public  property,  or  if  the  stsite  of  New 
Hampshire,  as  a  government,  be  alone  interested  in  its  transac- 
tions, the  subject  is  one  in  which  the  legislature  of  the  state  may 
act  according  to  its  own  judgment,  unrestrained  by  any  limita- 
tion of  its  power  imposed  by  the  constitution  of  the  United 
States. 

But  if  this  be  a  private  eleemosynary  institution,  endowed 
with  a  capacity  to  take  property  for  objects  unconnected  with 
government,  whose  funds  are  bestowed  by  individuals,  on  the 
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faitlL  of  the  charter;  if  the  donors  have  stipulated  for  the  future 
disposition  and  managemeut  of  those  funds  in  the  manner  pre- 
scribed by  themselTes;  there  may  be  more  difiiculty  in  the  case, 
ivlthongh  neither  the  persons  vho  hare  made  these  stipulations, 
nor  those  for  whose  benefit  they  were  made,  should  be  parties 
to  the  cause.  Those  who  are  no  longer  interested  in  the  prop- 
erty may  yet  retain  such  an  interest  in  the  preservation  of  their 
own  arrangements  as  to  have  a  right  to  insist  that  those  arrange- 
ments shall  be  held  sacred.  Or  if  they  have  themselves  disap- 
peared, it  becomes  a  subject  of  serious  and  anxious  inquiry, 
whether  those  whom  they  have  legally  empowered  to  represent 
them  forever  may  not  assert  all  the  rights  which  they  possess 
while  in  being;  whether,  if  they  be  without  personal  represen- 
lativea  who  may  feel  injured  by  a  violation  of  the  compact,  the 
trustees  be  not  so  completely  their  representatives  in  the  eye  of 
tlie  law  as  to  stand  in  their  place,  not  only  as  respects  the  gov- 
ernment of  the  college,  but  also  as  respects  the  maintenance  of 
tlie  collie  charter. 

It  becomes,  then,  the  duty  of  the  court  most  seriously  to  ex- 
amine this  charter  and  to  ascertain  its  true  character. 

Fi-om  the  instrument  itself  it  appears,  that,  about  the  year 
1 754,  tiie  Rev.  Eleazer  ^^heelock  established,  at  his  own  expense, 
and  on  his  own  estate,  a  charity  school  for  the  instruction  of 
Indians  iu  the  Christian  religion.  The  success  of  this  iustitn- 
tioD  inspired  him  nith  the  design  of  soliciting  contributious  in 
England  (or  carrying  on  and  extending  liis  undertaking.  In 
this  pious  work  he  employed  the  Bev.  Nathaniel  Whitaker,  who, 
by  virtue  of  a  power  of  attorney  from  Dr.  Wbeelock,  appointed 
the  Earl  of  Dartmouth  and  others  trustees  of  the  money  which 
had  been  and  should  be  contributed;  which  appointment  Dr. 
AVheelock  confirmed  by  a  deed  of  trust  authorizing  the  trustees 
to  fix  on  a  site  for  the  college.  They  determined  to  establish  the 
school  on  Connecticut  river,  in  the  western  part  of  New 
Hampshire;  that  situation  being  supposed  favorable  for  carry- 
ing on  the  original  design  among  the  Indians,  and  also  for  pro- 
moting learning  among  the  Ei^Iish;  and  the  proprietors  in  the 
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neighborhood  haying  made  large  o£Fers  of  land  on  condition  that 
the  college  should  there  be  placed.  Dr.  Wheelock  then  applied 
to  the  crown  for  an  act  of  incorporation,  and  represented  the 
expediency  of  appointing  those,  whom  he  had  by  his  last  will 
named  as  trustees  in  America,  to  be  members  of  the  proposed 
corporation.  In  consideration  of  the  premises,  "for  the  educa- 
tion and  instruction  of  youth  of  the  Indian  tribes,"  &c.,  "and 
also  of  English  youth,  and  any  others,"  the  charter  was  granted, 
and  the  trustees  of  Dartmouth  College  were  by  that  name  cre- 
ated <i  body  corporate,  with  power,  for  the  use  of  the  said  col- 
lege, to  acquire  real  and  personal  property,  and  to  pay  the  presi- 
dent, tutors,  and  other  officers  of  the  college,  such  salaries  as 
they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "the 
founder  of  said  college,"  president  thereof,  with  power  by  his 
last  will  to  appoint  a  successor,  who  is  to  continue  in  office  until 
disapproved  by  the  trustees.  In  case  of  vacancy,  the  trustees 
may  appoint  a  president,  and  in  case  of  the  ceasing  of  a  presi- 
dent, the  senior  professor  or  tutor,  being  one  of  the  trustees, 
shall  exercise  the  office,  until  an  appointment  shall  be  made. 
The  trustees  have  power  to  appoint  and  displace  professors, 
tutors,  and  other  officers,  and  to  supply  any  vacancies  which 
may  be  created  in  their  own  body  by  death,  resignation,  removal, 
or  disability;  and  also  to  make  ordinances,  orders,  and  laws,  for 
the  government  of  the  college,  the  same  not  being  repugnant  to 
the  laws  of  Great  Britain,  or  of  New  Hampshire,  and  not  ex- 
<!luding  any  person  on  account  of  his  speculative  sentiments  in 
religion,  or  his  being  of  a  religious  profession  different  from  that 
of  the  trustees. 

This  charter  was  accepted,  and  the  property  both  real  and 
personal,  which  had  been  contributed  for  the  benefit  of  the  col- 
lege, was  conveyed  to  and  vested  in  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the  char- 
ter it  is  apparent  that  the  funds  of  the  college  consisted  entirely 
of  private  donations.  It  is,  perhaps,  not  very  important  who 
were  the  dcmors.    Tlie  probability  is  that  the  Earl  of  Dartmouth 
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aad  the  other  trustees  in  England  were  in  fact  the  largest  con- 
tribntors.  Yet  the  l^gal  condndon  from  tiie  facts  recited  in  tiie 
charter  would  probably  be  that  Dr.  Wheelock  was  the  founder 
of  the  coUege; 

The  origin  of  the  institution  was  undoubtedly  the  Indian  char- 
ity school  established  by  Dr.  Wheelock  at  his  own  expense. 
It  was  at  his  instance,  and  to  enlarge  this  school,  that  contribu- 
tions were  solidted  in  EQg}and.  The  person  soliciting  these 
contributions  was  his  agent;  and  the  trustees  who  receiyed  the 
monqr  were  appointed  by,  and  act  under,  his  authority.  It  is 
not  too  much  to  say  that  the  funds  were  obtained  by  him  in  truiE(t, 
to  be  applied  by  him  to  the  purposes  of  his  enlarged  schooL  The 
charter  of  incorporation  was  granted  at  his  instance.  The  per- 
sons named  by  him  in  his  last  will,  as  the  trustees  of  his  char- 
ity school,  compose  a  part  of  the  corporation.  And  he  is  de- 
clared to  be  the  founder  of  the  college  and  its  president  for  lif e^ 
Were  the  inquiry  material,  we  should  fed  some  hesitation  in  say- 
ing that  Dr.  Wheelock  was  not  in  law  to  be  considered  as  the 
founder*  of  this  institution,  and  as  possessing  all  the  ri^ts 
appertaining  to  that  character.  But  be  tbis  as  it  may.  Dart-, 
mouth  Goll^;e  is  really  endowed  by  private  individuals,  who 
have  bestowed  their  funds  for  the  propagation  of  the  Christian 
religion  among  the  Indians,  and  for  the  promotion  of  piely  and 
learning  generally.  From  these  funds  the  salaries  of  the  tutors 
are  drawn;  and  these  salaries  lessen  the  expense  of  education 
to  the  students.  It  is,  then,  an  eleemosyivary,t  and  as  far  aa 
respects  its  funds,  a  private  corporation. 

Do  its  objects  stamp  on  it  a  different  character  ?  Are  the 
trustees  and  professors  public  officers,  invested  with,  any  portion 
of  political  power,  partaking  in  any  degree  in  the  administra- 
tion  of  civil  government,  and  performing  duties  which  flow  from 
the  sovereign  authority  ? 

That  education  is  an  object  of  national  concern,  and  a  proper 
subject  of  legislation,  all  admit  That  there  may  be  an  institu- 
tion founded  by  government,  and  placed  entirely  under  its  imme- 
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diate  control,  the  officers  of  which  would  be  public  officers, 
amenable  exclusively  to  government,  none  will  deny.  But  is 
Dartmouth  College  such  an  institution  ?  Is  education  alto- 
getlier  in  the  hands  of  government?  Does  every  teacher  of 
youth  become  a  public  officer  ?  And  do  donations  for  the  pur- 
pose of  education  necessarily  become  public  property,  so  far 
that  the  will  of  the  legislature,  not  the  will  of  the  donor,  becomes 
the  law  of  the  donation  ?  These  questions  are  of  serious  moment 
to  society,  and  deserve  to  be  well  considered. 

Dr.  Wheelock,  as  the  keeper  of  his  charity  school,  instructing 
the  Indians  in  the  art  of  reading  and  in  our  holy  religion,  sustain- 
in^r  them  at  his  own  expense  and  on  the  voluntary  contributions 
of  the  charitable,  could  scarcely  be  considered  as  a  public  officer, 
exercising  any  jwrtion  of  those  duties  which  belong  to  govern- 
ment: nor  could  the  legislature  have  supposed  that  his  private 
funds,  or  those  given  by  others,  were  subject  to  legislative 
jnanagement,  because  they  were  applied  to  the  purposes  of 
education.  When,  afterwards,  his  school  was  enlarged,  and  the 
liberal  contributions  made  in  England  ajid  in  America  enabled 
him  to  extend  his  cares  to  the  education  of  the  youth  of  his  own 
country,  no  change  was  wrought  in  his  own  character,  or  in  the 
nature  of  his  duties.  Ha<l  he  employed  assistant  tutors  with  the 
funds,  contributed  by  others,  or  had  the  trustees  in  England  es- 
tablished a  school  with  Dr.  'SMieelock  at  its  head,  and  paid  sala- 
ries to  him  and  his  assistants,  they  would  still  have  been  pri- 
vate tutors;  and  the  fact  that  they  were  employed  in  the 
education  of  youth  could  not  have  converted  them  into  public 
officers,  concerned  in  the  a<lministration  of  public  duties,  or  have 
given  the  legislature  a  right  to  interfere  in  the  management  of 
the  fund.  The  trustees,  in  whose  care  that  fund  was  placed  by 
the  contributors,  would  have  been  permitted  to  execute  their 
trust  uncontrolled  by  legislative  authority. 

Whence,  then,  can  be  derived  the  idea  that  Dartmouth  College 
has  become  a  public  institution,  and  its  trustees  public  officers, 
exercising  powers  conferred  by  tlie  public  for  public  objects  ? 
Not  from  the  source  whence  its  funds  were  drawn;  for  its  foun- 
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dation  is  purely  private  and  eleemosynary.  Not  from  the  appli- . 
cation  of  those  funds;  for  money  may  be  given  for  education, 
and  the  persons  receiving  it  do  not,  by  being  employed  in  the 
education  of  youth,  become  members  of  the  civil  government. 
Is  it  from  the  act  of  incorporation?  Let  this  subject  be 
considetred. 

A  corporation  is  an  artificial  being,  invisible,  intangible,  and 
<3xisting  only  in  contemplation  of  law.  Being  the  mere  creature 
)f  law,  it  possesses  only  those  properties  which  the  charter  of 
its  creation  confers  upon  it,  either  expressly,  or  as  incidental  to 
its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the 
most  important  are  immortality,  and,  if  the  expression  may  be 
allowed,  individuality  ;  properties,  by  which  a  perpetual  succes- 
sion of  many  persons  are  considered  as  the  same,  and  may  act 
as  a  single  individual.  They  enable  a  corporation  to  manage  its 
owTi  affairs,  and  to  hold  property  without  the  perplexing  intrica- 
cies, the  hazardous  and  endless  necessity,  of  perpetual  convey- 
ances for  the  purpose  of  transmitting  it  from  hand  to  hand.  It 
is  chiefly  for  the  purpose  of  clothing  bodies  of  men,  in  succes- 
sion, with  these  qualities  and  capacities,  that  corporations  were 
invented,  and.  are  in  use.  By  these  means  a  perpetual  succes- 
sion of  individuals  are  capable  of  acting  for  the  promotion  of 
the  particular  object,  like  one  immortal  being.  But  this  being  * 
does  not  share  in  the  civil  government  of  the  country,  unless 
that  be  the  purpose  for  which  it  was  created.  Its  immortality 
no  more  confers  on  it  political  power,  or  a  political  character, 
than  immortality  would  confer  such  power  or  character  on  a 
natural  person.  It  is  no  more  a  state  instrument  than  a  natural 
person  exercising  the  same  powers  would  be.  If,  then,  a  natu- 
ral person,  employed  by  individuals  in  the  education  of  youth, 
or  for  the  government  of  a  seminary  in  which  youth  is  eiiucated, 
woul<l  not  become  a  public  officer,  or  be  consi<iered  as  a  mem- 
ber  of  the  civil  government,  how  is  it  tiiat  this  artificial  being, 
created  by  law  for  the  purpose  of  being  employed  by  the  same 
individuals  for  the  same  purposes,  should  become  a  part  of  tiie 
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civil  ^oYeminent  of  the  country  ?  Is  it  because  its  existence, 
its  capacities,  its  powers,  are  given  by  law  ?  Because  the  gov- 
ernment has  given  it  the  power  to  take  and  to  hold  property  in 
a  i)articular  form,  and  for  particular  purposes,  has  the  govern- 
ment a  consequent  right  substantially  to  change  that  form,  or  to 
vary  the  purposes  to  which  the  property  is  to  be  applied  ?  This 
])rinciple  has  never  been  asserted  or  recognized,  and  is  supported 
by  no  authoritv.    Can  it  derive  aid  from  reason  ? 

The  objects  for  which  a  corporation  is  created  are  universally 
such  as  the  government  ^nshes  to  promote.  They  are  deemed 
beneficial  to  the  country  ;  and  tiiis  benefit  constitutes  the  con- 
sideration, and,  in  most  cases,  the  sole  consideration,  of  the 
grant.  In  most  eleemosynary  institutions  the  object  would  be 
(lifticnlt,  perhaps  unattainable,  without  the  aid  of  a  charter  of 
incorporation.  Charitable  or  public-spinte<l  individuals,  desir- 
ous of  making  pennanent  appropriations  for  charitable  or  other 
useful  purposes,  find  it  impossible  to  eflfect  their  design  securely 
and  certainly  without  an  incori>orating  act.  The}'  apply  to  the 
gcnei-nnient,  state  their  beneficent  object,  and  offer  to  advance 
tho  money  necessarj'  for  its  accomplishment,  provided  the  gov- 
enmient  will  confer  on  the  iustiniment  which  is  to  execute  their 
designs  the  ciipacity  to  execute  them.  The  proposition  is  con- 
sidered and  ai>proved.  The  benefit  to  the  public  is  considered 
as  an  ample  compensation  for  the  faculty  it  confers,  and  the 
corporation  is  created.  If  the  advantages  to  the  public  consti- 
tnte  a  full  compensation  for  the  faculty  it  gives,  there  can  be  no 
reason  for  exacting  a  further  compensation,  by  claiming  a  right 
to  exercise  over  this  artificial  being  a  power  which  changes  its 
nature,  and  touches  the  fund  for  the  security  and  application  of 
which  it  was  created.  There  can  be  no  reason  for  implying  in 
a  charter,  given  for  a  valuable  consideration,  a  power  which  is 
not  only  not  expressed,  but  is  in  direct  contradiction  to  its  ex- 
press stipulations. 

From  the  fact,  then,  that  a  charter  of  incorporation  has  been 
granted,  nothing  can  be  inferred  which  changes  the  character  of 
the  institution,  or  transfers  to  the  government  any  new  power 
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over  it.  The  character  of  civil  institutions  does  not  grow  oat 
of  their'incorporation,  but  out  of  the  manner  in  wliich  tiiey.vm 
fwmed,  and  the  objects  for  which  they  are  created.  The  right 
to  change  them  is  not  founded  on  their  being  incorporated,  bat 
on  their  being  the  instruments  of  giiverninftuT.  created  for  ite 
purposes.  The  suae  instltationB,  created  for  the  same  objecte, 
though  sot  incorporated,  wonld  be  pnUlc  inBtitataons,  and,  of 
course,  be  controllable  by  the  legislatore.  The  iuctu^rating  act 
neltiier  gires  nor  prevents  tiiia  control.  Neither  in  reascm  can 
tiie  Incorporating  act  change  the  character  of  a  private  eleemos- 
jnaif  institation. 

We  are  next  led  to  the  inqniry,  for  whose  benefit  tiie  prop- 
erty given  to  Darimoath  College  was  secured.  The  counsel 
for  the  defendant  have  insisted  that  the  beneficial  interest  is  In 
the  people  of  !New  Hampshire.  The  charter,  after  reciting  the 
preliminary  measures  which  had  been  taken,  and  the  application 
for  en  act  of  incorporation,  proceeds  thoa  :  "Know  ye,  there- 
fore, that  we,  considering  the  premises,  and  being  willing  to 
encourage  the  laudable  and  charitable  design  of  spreadii^ 
Christian  knowledge  among  Uie  savages  of  our  American  wilder- 
ness, and  also,  that  tiie  best  means  of  education  be  established 
in  our  province  of  Kew  Hampshire,  for  the  benefit  of  said  prov- 
ince, do,  of  onr  special  grace,"  &c.  Do  these  expressions  bestow 
on  Kew  Hampshire  any  exclusive  right  to  tite  properly  of  the 
coll^^  any  excinsive  Interest  in  the  labors  of  the  professors  7 
Or  do  th^  merely  indicate  a  willingness  that  Kew  Hampshire 
should  enjoy  those  advanUiges  which  result  to  all  from  the  es- 
tablishment of  a  seminary  of  learning  in  the  neighborhood  ?  On 
this  point  we  think  it  impossible  to  entertain  a  serious  doubt, 
The  words  themselves,  unexplained  by  the  context,  indicate 
that  the  benefit  intended  for  the  province  is  that  which  is 
derived  from  establishing  the  best  means  of  education  therein; 
that  is,  from  establishing  in  the  province  Dartmouth  CoU^e, 
as  constituted  by  the  charter.  But  if  these  words  considered 
alone  could  admit  of  doubt,  that  doubt  is  completely  removed 
by  an  inspection  of  the  entire  inBtnunent. 


200  GOKBirrnnoKAL  opnaoNB. 

The  particular  interests  of  New  Hampshire  never  entere<l 
into  the  mind  of  the  donors,  never  constituted  a  motive  for 
their  donation.  The  propagation  'of  the  Christian  religion 
among  the  savages,  and  the  dissemination  of  useful  knowledge 
am  oil  g  the  youth  of  the  country,  were  the  avowed  and  the  sole 
objects  of  their  contributions.  In  these  New  Biunpshire 
would  participate  ;  but  nothing  particular  or  exclusive  was 
intended  for  her.  Even  the  site  of  the  college  was  selected, 
not  for  the  sake  of  New  Hampshire,  but  because  it  was  "most 
subservient  to  the  great  end  in  view,"  and  because  liberal 
donations  of  land  were  offered  by  the  proprietors,  on  condition 
that  the  institution  should  be  there  established.  The  real  a<l- 
vantijges  from  the  location  of  the  college  are,  perhaps,  not  less 
considerable  to  those  on  the  west  than  to  those  on  the  east 
side  of  Connecticut  river.  The  clause  which  constitutes  the 
incorj>oration,  and  expresses  the  objects  for  which  it  was  made, 
declares  those  objects  to  be  the  instruction  of  the  Indians,  "and 
also  of  English  youth,  and  any  others."  So  that  the  objects  of 
the  contributors,  and  the  incorporating  act,  were  the  same  ;  the 
promotion  of  Christianity',  and  of  education  generally,  not  the 
interests  of  New  Hampshire  particularly. 

From  4his  review  of  the  charter  it  appears  that  Dartmouth 
College  is  an  eleemosynary  institution,  incori)orated  for  the  pur- 
pose of  perpetuating  the  aj)plication  of  the  bounty  of  the  do- 
r.ors  to  the  specified  objects  of  that  bounty;  that  its  trustees  or 
governors  were  originally  named  by  the  founder,  and  invested 
^ith  the  power  of  perpetuating  themselves  ;  that  they  are  not 
public  officers,  nor  is  it  a  ci^il  institution,  participating  in  the 
aSministration  of  government  ;  but  a  charity  school,  or  a  semi- 
nary of  education.  inc<»rporated  for  the  preservation  of  its  prop- 
erty, and  the  perpetual  application  of  that  property  to  the  ob- 
jects of  its  creation. 

Yet  a  question  remains  to  be  considered,  of  more  real  diffi- 
culty, on  which  more  doubt  has  been  entertained  than  on  all 
that  have  been  discussed.  The  founders  of  the  college,  at 
least  those  whose  contributions  were  in  money,  have  parted 
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irffii  tile  pfaperty  bestowed  upon  if,  and  their  ropresentattyes 
haye  no  interest  in  tbat  property.  The  donors  of  land  are 
eqnaUy  without  interest,  so  long  as  iStte  corporation  shall  exist. 
Goold  they  be  found,  they  are  unaffected  l^  any  alteration  in 
its  constitution,  and  probably  r^anlless  of  its  form,  or  ey^i  of 
its  existence.  The  students  are  fluctuating,  and  no  indiyidual 
among  our  youth  has  a  yested  interest  in  the  institution  which 
can  be  asserted  in  a  court  of  justice.  Neither  the  founders  of 
the  college,  nor  the  youth  for  whose  benefit  it  wad  founde<l,  com- 
plain of  the  alteration  made  in  its  charter,  or  think  thanselyes 
injured  by  it.  The  trustees  alone  complain,  and  the  trustees 
have  no  beneficial  interest  to  be  protected.  Can  this  be  such  a 
contract  as  the  constitution  intended  to  withdraw  from  the 
power  of  state  legislation?  Oontracts,  the  parties  to  which 
haye  a  vested  beneficial  interest,  and  those  only,  it  has  been 
said,  are  the  objects  about  which  the  constitntion  is  solicitous, 
and  to  which  its  protection  is  extended. 

The  court  has  bestowed  on  tiiis  argument  the  most  deliberate 
consideration,  and  the  result  will  be  stated.  Dr.  Wheelock, 
acting  for  himself,  and  for  those  who,  at  his  solicitation,  had 
made  contributions  to  his  school,  applied  for  this  charter,  as  the 
instrument  which  should  enable  him  and  them  to  perpetuate 
their  beneficent  intention.  It  was  granted.  An  artificial,  im- 
mortal being  was  created  by  the  crown,  capable  of  receiving 
and  distributing  forever,  according  to  the  will  of  the  donors, 
'he  donations  which  should  be  made  to  it  On  this  being  the 
contributions  whjteh  '^d  been  collected  were  immediately 
bestowe<l.  These  gifts  were  made,  not,  indeed,  to  make  a  profit 
for  the  donors,  or  their  posterity,  but  for  something  in  their 
opinion  of  inestimable  value;  for  something  which  they  deemed 
a  full  equivalent  for  the  money  with  which  it  was  purchase*!. 
The  consideration  for  which  they  stipulated  is  the  perpetual 
application  of  the  fund  to  its  object,  in  the  mode  prescribe  by 
themselves.  Their  descendants  may  take  no  interest  in  the 
preservation  of  this  consideration.  But  in  this  respect  their  de- 
scendants are  not  their  representatives.    They  are  represente«i 
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by  the  corporation.  The  corporation  is  tiie  assignee  of  their 
rights,  stands  in  their  place,  and  distributes  their  bounty,  as 
they  would  themselyes  have  distributed  it^  had  they  been  im- 
mortal. So  with  respect  to  the  students  who  are  to  derive  learn- 
ing from  this  source.  The  corporation  is  a  trustee  for  them  also. 
Their  potential  rights,  which,  taken  distributively,  are  imper- 
ceptible, amount  collectiyely  to  a  most  impoilant  interest. 
These  are,  in  the  aggregate,  to  be  exercised,  asserted,  and  pro- 
tected by  the  corporation.  They  were  as  completely  out  of 
the  donors,  at  the  instant  of  their  being  veste<l  in  the  corpora- 
tion, and  as  incapable  of  being  asserted  by  the  students,  as  at 
present. 

According  to  the  theory  of  the  British  constitution,  their  par- 
liament is  omnipotent  To  annul  corporate  rights  might  give  a 
shock  to  public  opinion,  which  that  government  has  chosen  to 
avoid  ;  but  its  i)ower  is  not  questioned.  Had  parliament,  im- 
mediately after  the  emanation  of  this  charter,  and  the  execution 
of  those  conveyances  which  followe<l  it,  annulled  the  instrument, 
so  that  the  living  donors  would  have  witnessed  the  disappoint- 
ment of  their  hopes,  the  perfidy  of  the  transaction  would  have 
been  universally  acknowledged.  Yet  then,  as  now,  the  donors 
would  have  had  no  interest  in  the  property;  then,  as  now,  those 
who  might  be  students  would  have  had  no  rights  to  be  violated  ; 
then,  as  now,  it  might  be  said  that  the  trustees,  in  whom  the 
rights  of  all  were  combined,  possessed  no  private,  individual, 
beneficial  interest  in  the  property  confided  to  their  protection. 
Yet  the  contract  would  at  that  time  have  been  deemed  sacred 
by  all.  What  has  since  occurred  to  sti'ip  it  of  its  inviolability  ? 
Circumstances  have  not  changed  it.  In  reason,  in  justice,  and 
in  law,  it  is  now  what  it  was  in  1769. 

This  is  plainly  a  contract  to  which  the  donors,  the  trustees, 
and  the  crown  (to  whose  rights  and  obligations  New  Hampshire 
succeeds,)  were  the  original  parties.  It  is  a  contract  made  on  a 
valuable  consideration.  It  is  a  contract  for  the  security  and 
disposition  of  property. »  It  is  a  contract  on  the  faith  of  which 
real  and  personal  estate  has  been  conveyed  to  the  corporation. 
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It  is,  then,  a  contract  within  the  letter  of  the  constitution,  and 
within  its  spirit  also,  unless  the  fact,  that  the  property  is  in- 
vested by  the  donors  in  trustees  for  the  promotion  of  religion 
-and  education,  for  the  benefit  of  persons  who  are  perpetually 
changing,  though  the  objects  remain  the  same,  shall  create  a 
particular  exception,  taMng  this  case  out  of  the  prohibition 
<^ontained  in  the  constitution. 

It  is  more  than  possible  that  the  preservation  of  rights  of 
this  description  was  not  particularly  in  the  view  of  the  framers 
of  the  constitution,  when  the  clause  under  consideration  was 
introduced  into  that  instrument  It  is  probable  that  interfer- 
ences of  more  frequent  recurrence,  to  which  the  temptation  was 
stronger,  and  of  which  the  mischief  was  more  extensive,  con- 
stituted the  great  motive  for  imposing  this  restriction  on  the 
state  legislatures.  But  although  a  particular  and  a  rare  case 
may  not,  in  itself,  be  of  sufficient  magnitude  to  induce  a  rule, 
yet  it  must  be  governed  by  the  rule,  when  established,  unless 
some  plain  and  strong  reason  for  excluding  it  can  be  given.  It 
is  not  enough  to  say  that  this  particular  case  was  not  in  the 
mind  of  the  convention  when  the  article  was  framed,  nor  of 
the  American  people  when  it  was  adopted.  It  is  necessary  to 
go  farther,  and  to  say,  that,  had  this  particular  case  been  sug- 
gested, the  language  would  have  been  so  varied  as  to  exclude 
it,  or  it  would  have  been  made  a  special  exception.  The  case, 
being  within  the  words  of  the  rule,  must  be  within  its  operation 
likewise,  unless  there  be  something  in  the  literal  construction  so 
obviously  absurd,  or  mischievous,  or  repugnant  to  the  general 
spirit  of  the  instrument,  as  to  justify  those  who  expound  the 
constitution  in  maMng  it  an  exception. 

On  what  safe  and  intelligible  ground  can  this  exception  stand  ? 
There  is  no  expression  in  the  constitution,  no  sentiment  deliv- 
ered by  its  contemporaneous  expounders,  which  would  justify 
us  in  making  it  In  the  absence  of  all  authority  of  this  kind, 
is  there,  in  the  nature  and  reason  of  the  case  itself,  that  which 
would  sustain  a  construction  of  the  constitution  not  warranted 
by  its  words  ?    Are  contracts  of  this  description  of  a  character 
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to  excite  so  little  interest  that  we  must  exclude  them  from  the 
provisions  of  the  constitution,  as  being  unworthy  of  the  attention 
of  those  who  framed  the  instrument?  Or  does  public  policy 
so  imperiously  demand  their  remaining  exposed  to  legislative 
altei'ation  as  to  compel  us,  or  rather  perunt  us,  to  say  that  these 
words,  which  were  introduced  to  give  stability  to  contracts,  and 
which  in  their  plain  import  comprehend  this  contract,  must  yet 
be  so  construed  as  to  exclude  it  ? 

Almost  all  eleemosynary  corporations,  those  which  are  cre- 
ated for  the  promotion  of  religion,  of  chaidtj',  or  of  education, 
are  of  the  same  character.  The  law  of  this  case  is  the  law  of 
all.  In  every  literary  or  charitable  institution,  unless  the  objects 
of  the  bounty  be  themselves  incorpoi*ated,  the  whole  legal  in- 
terest is  in  trustees,  aaid  can  be  asserted  only  by  them.  The 
donors  or  claimants  of  the  bounty,  if  they  can  appear  in  court 
at  all,  can  appear  only  to  complain  of  the  trustees.  In  all  other 
situations  they  are  identified  with,  and  personated  by,  the 
trustees;  and  their  rights  are  to  be  defended  and  maintained 
by  them.  Religion,  charity,  and  education  are,  in  the  law  of 
England,  legatees  or  <lonees,  capable  of  receiving  bequests 
or  donations  in  this  form.  They  api)ear  in  court,  an<l  claim 
or  defend,  by  the  corporation.  Are  they  of  so  little  estimation 
in  the  United  States  that  contracts  for  their  benefit  must  be 
excluded  from  the  protection  of  words  which  in  their  natural 
import  include  them  ?  Or  do  such  contracts  so  necessarily 
require  new-modelling  by  the  authority  of  the  legislature  that 
the  ordinary  rules  of  construction  must  be  disregarded  in  order 
to  leave  them  exposed  to  legislative  alteration  ? 
'  All  feel  that  these  objects  are  not  deemed  unimportant  in 
the  United  States.  The  interest  which  this  case  has  excited 
proves  that  they  are  not.  The  framers  of  the  constitution  did 
not  deem  them  unworthy  of  its  care  and  protection.  They 
have,  though  in  a  different  mode,  manifested  their  respect  for 
science,  by  reserving  to  the  government  of  the  union  the  power 
**to  promote  the  progress  of  science  and  useful  arts,  by  secur- 
ing, for  limited  times,  to  authors  and  inventors,  the  exclusive 
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pljrht  to  thdr  respectiTe  writingB  and  discOTeries."  They  have 
so  far  -withdrawn  Bcience  and  the  luefal  arts  from  the  action 
<if  the  state  gOTemmenta.  Why,  th^,  should  they  be  sapposed 
so  T^j^ardless  of  contracte  made  for  the  adTaDCemeat  of  liter- 
ature, as  to  intend  to  exclude  them  from  proviaions  made  for 
the  secDTlt^  of  ordinuy  contracts  between  man  and  man  P  Ko 
reason  for  making  this  sappoedtion  is  perceived. 

If  the  insigniflcance  of  the  object  does  not  reipiire  that  we 
should  exclude  coDtracts  rmpecting  it  from  the  protection  of 
the  coDstitulaon;  neither,  as  we  conceiTe,  is  t^e  policy  of  leaT- 
ing  them  subject  to  legislative  alteration  so  apparent  as  to  re- 
quire a  forced  constmction  of  that  inBta*umeut  la  order  to  effect 
it.  These  eleemosynary  iostitutionB  do  not  fill  the  place  which 
would  otherwise  be  occupied  by  gorenuoent,  but  that  which 
wnnld  otherwise  remain  vacant.  Th^  are  comitlete  acquid- 
tions  to  literatar&  Th^  are  donations  to  edncatiou ;  donations 
which  any  government  must  be  disposed  rather  to  encourage 
than  to  discountenance.  It  requires  no  very  critical  examina- 
tion of  the  human  mind  to  enable  ns  to  determine  that  one  great 
inducement  to  these  gifts  is  the  conviction  felt  by  the  giver 
that  the  disposition  he  makes  of  them  is  immnte.ble.  It  is  yrdb- 
atde  that  no  man  ever  was,  and  that  no  man  ever  will  b^  the 
founder  of  a  college,  believing  at  the  time  that  an  act  of  incor- 
poration constitutes  no  secority  for  the  institution;  believing 
tiiat  it  is  immediately  to  be  (leaned  a  public  institution,  whose 
funds  are  to  be  governed  and  applied,  not  by  tiie  will  of  the 
donor,  but  by  the  will  of  the  legislature.  All  such  gifts  are 
made  in  the  pleasing,  perhaps  delnsive  hope,  that  the  charity 
will  flow  forever  in  t^e  channel  which  the  givei's  have  marked 
<mt  for  it  If  every  man  finds  in  his  own  bosom  strong  evidence 
of  the  uniyersality  of  this  sentiment,  there  can  be  but  little  rea- 
son to  imapne  that  the  framere  of  our  constitution  were 
strangers  to  it,  and  that,  feeling  the  necessity  and  policy  of  giv- 
ing permanence  and  security  to  contracts,  of  withdrawing  them 
from  tiie  influence  of  legislative  bodies,  whose  fluctuating  policy, 
and  repeated  interferences,  produced  the  most  perplexing  and 
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iDJurious  embarrassmentai,  they  still  deemed  it  necessary  to 
leave  these  cantracts  subject  to  those  interferences.  The  mo- 
tives for  such  an  exception  must  be  very  powerful,  to  justify 
the  construction  which  makes  it 

The  motives  suggested  at  the  bar  grow  out  of  the  original 
appointment  of  the  trustees,  which  is  supposed  to  have  been  in 
a  spirit  hostile  to  the  genius  of  our  government,  and  the  pre- 
sumption, that,  if  allowed  to  continne  themselves,  they  now  are, 
an<l  must  remain  forever,  what  they  originally  were.  Hence  is 
inferre<l  the  necessity  of  applying  to  this  corporation,  and  to 
other  similar  corporations,  the  correcting  and  improving  hand  of 
the  legislature. 

It  has  been  urge<l  repeatedly,  and  certainly  with  a  degree  of 
earnestness  which  attracted  attention,  that  the  trustees,  deriving 
their  power  from  a  regal  source,  mnst  necessarily  partake  of  the 
spirit  of  their  origin;  and  that  their  first  principles,  unimproved 
by  that  resplendent  light  which  has  been  shed  around  them, 
]iiust  continne  to  govern  the  college,  and  to  guide  the  students. 
j>efore  we  inquire  into  the  influence  which  this  argument  ought 
ut  have  on  the  constitnti<mal  question,  it  may  not  be  amiss  to 
examine  the  fact  on  which  it  rests.  The  first  trustees  were  un- 
floubtedly  named  in  the  charter  by  the  crown;  bnt  at  whose 
suggestion  were  they  named  ?  By  whom  were  they  selected  ? 
The  charter  informs  us.  Dr.  Wheelock  had  represented,  ^'that, 
for  many  weighty  reasons,  it  would  be  expedient,  &c.,  that  the 
genuemen  whom  he  had  alreaily  nominated  in  his  last  will,  &c, 
to  be  trustees  in  America,  should  be  of  the  corporation  now  pro- 
posed." When,  aften^'ards,  the  trustees  are  named  in  the  char- 
ter, can  it  be  doubted  that  the  persons  mentioned  by  Dr. 
W'heelock  in  his  will  were  appointe<l?  Some  were  probably 
added  by  the  crown,  with  the  approbation  of  Dr.  Wheelock. 
Among  these  is  the  Doctor  himself.  If  any  others  were  ap- 
pointed at  the  instance  of  the  crown,  they  are  the  governor, 
three  members  of  the  council,  and  tlie  speaker  of  the  house  of 
representatives,  of  the  colony  of  New  Hampshire.  The  sta- 
tions filled  by  these  persons  ought  to  rescue  them  from  any 
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oQier  imimtatioii  tban  too  gieat  a  dependence  on  the  crown. 
If  in  the  revolntion  that  followed  they  acted  nnder  the  influ- 
ence of  this  sentiment,  they  mnst  have  ceased  to  be  trustees; 
if  th^  took  part  with  their  conntrymen,  the  imputation  which 
suspidoii  might  excite  would  no  loniger  attach  to  them.  The 
original  trustees,  then,  or  most  of  &em,  were  named  by  Dr. 
Wheelock,  and  those  who  were  added  to  his  nomination,  most 
XKTobably  with  his  approbaticm,  were  among  the  most  eminent 
and  respectable  indiyiduals  in  New  Hampshire. 

The  only  evidence  which  we  )90ssess  of  the  character  of  Dr. 
Wheelock  is  furnished  by  this  charter.  The  judicious  means 
employed  for  the  accomplishment  of  his  object,  and  the  success 
which  attended  his  endeavors,  would  lead  to  the  opinion  that 
he  united  a  sound  understanding  to  that  humanity  and  benevo- 
lence which  suggested  his  undertaking.  It  surely  cannot  be 
assumed  that  his  trustees  were  selected  without  judgment. 
With  as  little  probability  can  it  be  assumed,  that,  while  the  light 
of  science  and  of  liberal  principles  pervades  the  whole  com- 
munity, these  originally  benighted  trustees  remain  in  utter  dark- 
ness, incapable  of  participating  in  the  general  improvement; 
that,  while  the  human  race  is  rapidly  advancing,  they  are  sta- 
tionary. Beasoning  a  priori^  we  should  believe  that  leametl 
and  intelligent  men,  selected  by  its  patrons  for  the  government 
of  a  literary  institution,  would  select  learned  and  intelligent  men 
for  their  successors — men  as  well  fitted  for  the  government 
of  a  college  as  those  who  might  be  chbsen  by  other  means. 
Should  this  reasoning  ever  prove  erroneous  in  a  particular  case, 
public  opinion,  as  has  been  stated  at  the  bar,  would  correct  the 
institution.  The  mere  possibility  of  the  contrary  would  not 
justify  a  construction  of  the  constitution  which  should  exclu<le 
these  contracts  from  the  protection  of  a  provision  whose  terms 
comprehend  them. 

The  opinion  of  the  court*,  after  mature  deliberation,  is,  that 
this  is  a  contract,  the  obligation  of  which  cannot  be  impaire\i 
without  violating  the  constitution  of  the  United  States.  This 
opinion  appears  to  us  to  be  equally  supported  by  reason  and 
by  the  former  decisions  of  this  court 
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L\  We  next  procee<l  to  the  inquiry,  whether  its  obligation 
lias  been  impaired  by  those  acts  of  the  legislature  of  New 
Hampshire  to  which  the  sjtecial  venliet  refers. 

From  the  review  of  this  charter  which  has  been  taken,  it  ap- 
]»ears  that  the  whole  power  of  governing  the  college,  of  appoint- 
ing and  removing  tutors,  of  fixing  their  salaries,  of  directing  the 
course  of  study  to  be  pursued  by  the  students,  and  of  filling 
np  vacancies  created  in  their  own  bmly,  was  veste<l  in  the 
trustees.  On  the  part  of  the  crown  it  was  expressly  stipulated, 
that  this  corporation,  thus  constituted,  should  continue  forever; 
an<l  that  the  number  of  trustees  should  forever  consist  of  twelve, 
and  no  more.  Bv  tiiis  contract  the  ci'own  was  bound,  and  could 
1  ave  made  no  violent  alteration  in  its  essential  terms  without 
inipainng  its  obligation. 

Hy  the  revolution,  the  duties,  as  well  as  the  powers,  of  gov- 
ernment devolve<l  on  the  people  of  New  Hampshire.  It  is  a<l- 
mitted  that  among  the  latter  was  comprehended  the  transcend- 
ent i)ower  of  i)arliament.  as  well  as  that  of  the  executive  depart- 
ment. It  is  too  clear  to  i*equii-e  the  support  of  arguments  that 
all  contracts  and  rights  resi>ecting  property  remained  unchange<i 
l»y  the  revolution.  The  obligations,  then,  which  were  create<l 
by  the  charter  to  Dartmouth  College,  were  the  same  in  the  new 
that  they  had  been  in  the  ohl  government  The  power  of  the 
jrovemment  was  also  the  same.  A  repeal  of  this  charter,  at 
cny  time  prior  to  the  adoption  of  the  present  constitution  of 
the  Unite<l  States,  wcJuld  have  been  an  extraordinary'  ami  un- 
l^recedented  act  of  power,  but  one  which  could  have  been  con- 
tested only  by  the  restrictions  upon  the  legislature  to  be  found 
in  the  constitution  of  the  state.  But  the  constitution  of  the 
United  States  has  imposed  this  additional  limitation,  that  the 
legislature  of  a  state  shall  pass  no  act  "impairing  the  obligation 
of  contracts." 

It  has  been  already  stated  that  the  act  **to  amend  the  char- 
ter, and  enlarge  and  improve  the  corporation  of  Dartmouth 
College,"  increases  the  number  of  trustees  to  twenty-one,  gives 
the  appointment  of  the  aiiditional  members  to  the  executive  of 
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the  state,  and  creates  a  board  of  orerseers,  to  consist  of  twenty- 
five  persons,  of  whom  twentj-cme  are  also  appointed  by  the  eice- 
cutive  of  New  Hampshire,  who  haTe  pow^  to  inspect  and  con- 
trol the  most  important  acts  of  the  trustees. 

On  the  dfect  of  this  law  two  opinions  cannot  be  ^itertained. 
Between  acting  directly,  and  acting  through  the  agency  of 
trustees  and  oyerseers,  no  ess^dtial  difference  is  perceiyed. 
The  whole  power  of  gOYeming  the  college  is  transferred  from 
trustees  appointed  according  to  the  will  <rf  the  founder  ex- 
pressed in  tbe  charter  to  the  executiye  of  New  Hampshire.  The 
inanagem^it  and  application  of  the  funds  of  this  eleemosynary 
institution,  which  are  placed  by  the  donors  in  the  hands  of 
trustees  named  in  the  charter,  and  empowered  to  peri)etuate 
themselyes,  are  placeil  by  this  act  under  the  control  of  the  goy- 
ernment  of  the  state.  Tke  will  of  the  state  is  substituted  for 
the  will  of  the  donors,  in  every  essential  operation  of  the  college. 
This  is  not  an  immaterial  change.  The  founders  of  the  college 
contracted  not  merely  for  the  perpetual  application  of  the  funds, 
which  they  gave,  to  the  objects  for  which  those  funds  were 
given;  they  contracted,  also,  to  secure  that  application  by  the 
constitution  of  the  corporation.  They  contracted  for  a  system 
which  should,  as  far  as  humau  foresight  can  provide,  retain 
forever  the  government  of  the  literary  institution  they  had 
I  formed  in  the  hands  of  persons  approved  by  themselves.    This 

system  is  totally  clianged.  The  charter  of  1769  exists  no  longer. 
It  is  reorganized;  and  reorganized  in  such 'a  manner  as  to  con* 
vert  a  literary  institutfon,  moulded  according  to  the  will  of  its 
foun<iers,  and  plaoed  under  the  control  of  private  literary  men, 
into  a  machine  entirely  subservient  to  the  will  of  government. 
1'his  may  be  for  the  advantage  of  this  college  in  particular,  and 
luay  be  for  the  advantage  of  literature  in  general;  but  it  is  not 
according  to  the  will  of  the  donors,  and  is  subversive  of  that 
contract  on  the  faith  of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case, 
the  court  has  confined  itself  to  the  rights  possessed  by  the  trus- 
tees, as  the  assignees  and   representatives   of  the   donors  and 
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founders,  for  the  benefit  of  religion  anil  literatare.    Yet  it  is 
not  clear  that  the  trustees  ought  to  be  considered  as  destitute 
of  such  beneficial  interest  in  themselves  as  the  law  may  respect 
In  addition  to  their  being  the  legal  owners  of  the  property,  and 
to  their  having  a  freehold  right  in  the  powers  confided  to  them, 
the  charter  itself  countenances  the  idea  that  trustees  may  also 
l)e  tutors  with   salaries.    The   first  president  was   one  of  the 
oiiginal  trustees;  and  the  charter  provides^  that,  in  case  of 
vacancy  in  that  office,  ^Hhe  senior  professor  or  tutor,  being  one 
of  the  trustees,  shall  exercise  the  office  of  president,  until  the 
trustees  shall  make  choice  of  and  appoint  a  president''    Ac- 
cording: to  the  tenor  of  the  charter,  then,  the  trustees  mighty 
without  improi>riety,  appoint  a  president  an<l  other  professors 
from  their  ovm  body.    This  is  a  power  not  entirely  unconnected 
\^ith  an  interest    Even  if  the  proi)osition  of  the  counsel  for 
the  <iefendant  were  sustained;  if  it  were  admitted  that  those 
contracts  only  are  protecte<l  by  the  constitution,  a  beneficial 
interest  in  which  is  vested  in  the  party  who  appears  in  court 
to  assert  that  interest;  yet  it  is  by  no  means  clear  that  the  trus- 
tees of  Dartmouth  College  liave  no  beneficial  interest  in  them- 
selves. 

But  the  court  has  deemed  it  unnecessary  to  investigate  this 
particular  point,  being  of  opinion,  on  general  principles,  that,  in 
these  i)rivate  eleemosynary  institutions,  the  body  corporate,  as 
I)ossessing  the  whole  legal  and  equitable  interest,  and  completely 
representing  the  donors,  for  the  purpose  of  executing  the 
trust,  has  rights  which  are  protecte<l  by  the  constitution. 

It  results  from  this  opinion  that  the  acts  of  the  legislature  of 
New  Hampshire,  which  are  stated  in  the  special  verdjct  found 
in  this  cause,  are  repugnant  to  the  constitution  of  the  United 
States :  and  that  the  judgment  on  this  special  verdict  ought  to 
liave  been  for  the  plaintiffs.  The  judgment  of  the  state  court 
must,  therefore,  be  reversed. 
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LOUGHBOROUGH  v.  BLAKE. 

FSBBUABT  TSRM,  1820. 
[5  Wheiiloa's  Bepart%  ai7-826.] 

The  facts  in  this  case  are  nnimporliaiit  The  sole  questioii  is 
stated  at  the  beginniBg  of  the  opinioB  of  the  court  as  delivered 
by  tiie  chief  justice. 

This  case  presents  to  the  consideration  of  the  court  a  single 
question.  It  is  this:  Has  congress  a  right  to  impose  a  direct 
tax  on  the  district  of  Columbia  ? 

The  counsel  who  maintains  the  negative  has  contended  that 
congress  must  be  considered  in  two  distinct  characters.  In  one 
character^  as  legislating  for  the  states;  in  the  other,  as  a  local 
legislature  for  the  district.  In  the  latter  character,  it  is  admit- 
te<l,  the  power  of  levying  direct  taxes  may  be  exercised ;  but,  it  is 
contended,  for  district  purposes  only,  in  like  manner  as  the 
legislature  of  a  state  may  tax  the  people  of  a  state  for  state 
purposes. 

Without  inquiring  at  pi-esent  into  the  soundness  of  this  dis- 
tinction, its  possible  influence  on  the  application  in  this  district 
of  the  first  article  of  the  constitution,  and  of  several  of  the 
amendments,  may  not  be  altogether  unworthy  of  consideration. 
It  will  readily  suggest  itself  to  the  gentlemen  who  press  this 
argument,  that  those  articles,  which,  in  general  terms,  restrain 
the  power  of  congress,  may  be  applied  to  the  laws  enacted  by 
that  body  for  the  district,  if  it  be  consi<iered  as  governing  the 
district  in  its  character  as  the  national  legislature,  ^ith  less  diffi- 
culty than  if  it  be  considered  a  mere  local  legislature. 

But  we  deem  it  unnecessary  to  pursue  this  investijgation,  be- 
cause we  think  the  right  of  congress  to  tax  the  district  <ioes  not 
depend  solely  on  the  grant  of  exclusive  legislation. 
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The  eighth  section  of  the  first  article  giyes  to  congress  the 
^'poTNer  to  lay  and  collect  taxes^  duties,  imposts,  and  excises/' 
for  the  purposes  therein  after  mentioned.  This  grant  is  general. 
without  limitation  as  to  place.  It  consequently  extends  to  all 
]»laces  over  which  the  government  extends.  If  this  could  be 
doubted,  the  doubt  is  removed  by  the  subsequent  words  which 
modify  the  grant  These  words  are,  '''but  all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States." 
It  will  not  be  contended  that  the  modification  of  the  power  ex- 
tends to  places  to  which  the  power  itself  does  not  extend.  The 
power,  then,  to  lay  and  collect  duties,  imposts,  and  excises,  may 
be  exercised,  and  must  be  exercised,  throughout  the  United 
States.  Does  this  term  designate  the  whole,  or  any  particular 
])ortion,  of  the  American  empire  ?  Certainly  this  question  can 
admit  of  but  one  answer.  It  is  the  name  given  to  our  great 
republic,  which  is  composed  of  states  and  territories.  The  dis- 
tiiet  of  Columbia,  or  the  territory  west  of  the  Missouri,  is  not 
less  within  the  United  States  than  Maryland  or  Pennsylvania; 
and  it  is  not  less  necessary,  on  the  principles  of  our  constitu- 
tion, that  uniformity  in  the  imposition  of  imposts,  duties,  and 
excises  should  be  observed  in  the  one  than  in  the  other.  Since, 
then,  the  power  to  lay  and  collect  taxes,  which  includes  direct 
taxes,  is  obviously  coextensive  with  the  power  to  lay  and  collect 
duties,  imposts,  and  excises,  and  since  the  latter  extends 
throughout  the  United  States,  it  follows  that  the  power  to  im- 
pose direct  taxes  also  extends  throughout  the  United  States. 

The  extent  of  the  grant  being  ascertained,  how  far  is  it 
abridged  by  any  part  of  the  constitution  ? 

The  twentieth  section  of  the  first  article  declares  that  '^  rep- 
resentatives and  direct  taxes  shall  be  apportioned  among  the 
several  states  which  may  be  included  within  this  union,  accord- 
ing to  their  respective  numbers."  • 

The  object  of  this  regulation  is,  we  think,  to  furnish  a  standard 
by  w  hich  taxes  are  to  be  apportioned,  not  to  exempt  from  their 
operation  any  part  of  our  country.  Had  the  intuition  been  to 
exempt  from  taxation  those  who  were  not  represented  in  con- 
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gi-ess,  that  intention  would  have  been  expressed  in  direct  terms. 
The  power  having  been  expressly  granted,  the  exception  would 
have  been  expressly  made.  But  a  limitation  can  scarcely  be 
said  to  be  insinuated.  The  words  used  do  not  mean  that  direct 
taxes  shall  be  imposed  on  states  only  which  are  represented,  or 
shall  be  apportioned  to  representatives;  but  that  direct  taxation, 
in  its  application  to  states,  shall  be  apportione<l  to  numbers. 
Representation  is  not  made  the  foundation  of  taxation.  If,  un- 
der the  enumeration  of  a  representative  for  every  thirty  thou- 
sand souls,  one  state  had  been  found  to  contain  fifty-nine  thou- 
sand, and  another  sixty  thousan<l,  the  first  would  have  been 
entitled  to  only  one  representative  and  the  last  to  two.  Their 
taxes,  however,  would  not  have  been  as  one  to  two,  but  as  fifty- 
nine  to  sixty.  This  clause  was  obviously  not  intende<i  to  create 
any  exemption  from  taxation,  or  to  make  taxation  dependent  on 
representation,  but  to  furnish  a  standard  for  the  apportionment 
of  each  on  the  states. 

The  fourth  paragraph  of  the  ninth  section  of  the  same  article 
will  next  be  considered.  It  is  in  these  words:  "No  capitation 
or  other  direct  tax  shall  be  laid,  unless  in  proportion  to  the 
census  or  enumeration  herein  before  directed  to  be  taken."' 

The  census  referred  to  is  in  that  clause  of  the  constitution 
which  has  just  been  considered,  which  makes  numbers  the 
standard  by  which  both  representatives  and  direct  taxes  shall 
be  apportioned  among  the  states.  The  actual  enumel'ation  is  to 
be  made  "within  three  years  after  the  first  meeting  of  the 
congress  of  the  United  States,  and  within  every  subsequent 
term  of  ten  years,  in  such  manner  as  they  shall  by  law  direct.'^ 

As  the  direct  and  declared  object  of  this  census  is  to  furnish  a 
standard  by  which  **  representatives  and  <iirect  taxes  may  be 
apportioned  among  the  several  states  which  may  be  include<x 
within  this  union,"  it  will  be  admitted  that  the  amission  to  ex- 
tend it  to  the  district  or  the  territories  would  not  render  it 
defective.  The  census  referred  to  is  admitted  to  be  a  census 
exhibiting  the  numbers  of  the  respective  states.  It  cannot,  how- 
ever, be  admitted  that  the  argument,  which  limits  the  applica- 
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tion  of  the  power  of  direct  taxation  to  the  population  containe^l 
in  this  census,  is  a  just  one.  The  language  of  the  clause  does 
not  implv  this  restriction.  It  is  not  that  "no  capitation  or  other 
direct  tax  shall  be  laid,  unless  on  those  comprehen<led  within 
the  census  herein  before  directed  to  be  taken,"  but  "unless  in 
l)ro]K>rtion  to  ''  that  census.  Now  this  proportion  may  be  ap- 
plied to  the  <iistrict  or  territories.  If  an  enumeration  be  taken 
of  the  population  in  the  district  an<l  territories,  on  the  same 
orinciples  on  which  the  enumeration  of  the  respective  states  is 
made,  then  the  information  is  acquire<l  by  which  a  direct  tax 
may  be  imposed  on  the  district  and  territories  "in  proportion 
to  the  census  or  enumeration  "  which  the  constitution  directs 
to  be  taken. 

The  standard,  then,  by  which  direct  taxes  must  be  laid,  is 
ai)plicable  to  this  district,  and  will  enable  congress  ix)  apportion 
on  it  its  just  and  equal  share  of  the  burden,  with  the  same 
accuracy  as  on  the  respective  states.  If  the  tax  be  laid  in  this 
j)roportion,  it  is  within  the  very  words  of  the  restriction.  It  is 
a  tax  **in  proportion  to  the  census  or  enumeration  "  referre<i  to. 

Bnt  the  argument  is  presented  in  another  form,  in  which  its 
refutation  is  more  diflScult.  It  is  urged  against  this  construc- 
tion that  it  would  produce  tiie  necessity  of  extending  direct 
taxation  to  the  district  and  territories,  which  would  not  only  be 
inconvenient,  but  contrary  to  the  understanding  and  practice 
of  the  whole  government  If  the  power  of  imposing  direct  taxes 
be  coextensive  with  the  I'nited  States,  then  it  is  contended  that 
the  restrictive  clause,  if  applicable  to  the  district  and  territories, 
requires  that  the  tax  should  be  extended  to  them,  since  to  omit 
them  would  be  to  violate  the  rule  of  proportion. 

We  think  a  satisfactory  answer  to  this  argument  may  be  drawTi 
fi'om  a  fair  comparative  view  of  the  different  clauses  of  the  con- 
stitution which  have  been  recited. 

That  the  general  grant  of  power  to  lay  and  collect  taxes  is 
made  in  terms  which  comprehen<l  the  district  and  territories,  as 
well  as  the  states,  is,  we  think,  incontrovertible.  The  subse- 
quent clauses  are  intended  to  regulate  the  exercise  of  this  power, 
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DOt  to  withdraw  from  it  aiiv  portion  of  the  ctHilimintty.  The 
words  in  which  titose  clamea  are  expressed  impOTt  tlilB  inten- 
lioii.  In  thns  regalating  its  ezetdM,  a  mle  is  Kiven,  in  the 
second  section  of  tiiie  first  article,  for  its  appUcation  to  the 
iiespective  states.  That  rale  declares  how  direct  taxes  npon  the 
states  shaJl  be  imposed.  The^  shall  be  apportioned  npon  the 
sereral  states  according  to  th^  nnmbers.  If,  then,  a  direct 
tax  be  laid  at  all,  It  mnst  be  laid  on  every  state,  conformably  to 
tiie  rnle  proyided  in  the  consUtntion.  OongrMs  has  clearly  no 
powK  to  exempt  any  state  from  its  due  share  of  the  borden. 
Bat  this  T^nlation  1«  expreesly  confined  to  tiie  states,  and  cre- 
ates no  necessitiy  for  extending  tite  tax  to  the  district  .or  trarfto- 
ries.  The  words  of  the  ninth  section  do  not  in  terms  require 
that  the  system  of  direct  taxation,  when  resorted  to,  shall  be 
exten<led  to  the  territories,  as  the  words  of  the  second  section 
require  that  it  shall  be  extended  to  all  the  states.  They  thrae- 
fore  may,  without  riolence,  be  understood  to  give  a  rale  when 
the  territories  shall  be  taxed,  without  imposing  the  necessity  of 
taxing  them.  It  coold  scarcely  escape  the  members  of  the 
coDvention  that  the  expense  of  executing  the  law  in  a  territory 
might  exceed  the  amount  of  tiie  tax.  But  be  this  as  it  may, 
the  doubt  created  by  the  words  of  the  ninth  section  relates  to 
the  oUigation  to  apportion  a  direct  tax  on  the  territories  as  well 
as  the  states,  rather  than  to  ihe  power  to  do  so. 

If,  then,  the  language  of  the  constitotion  be  constrned  to. 
comprehend  the  territories  and  the  district  of  Colombia  as  well 
as  the  states,  that  language  confers  on  congress  the  power  of 
taxing  the  district  and  territories  OS  well  as  the  stetes.  If  the 
general  language  of  the  constitotion  should  be  confined  to  the 
stetes,  still  the  sixteenth  paragraph  of  the  eighth  section  gives 
to  congress  the  power  of  exercising  "exclusire  legislation  in  all 
cases  whatsoever  within  this  district" 

On  the  extent  of  these  tenns,  according  to  the  common  under- 
standing of  mankind,  there  can  be  no  tiiflerence  of  opinion  ; 
hut  it  is  contended  that  they  mnst  be  limited  by  that  great 
nrinciple  which  was  asserted  in  our  revolution,  that  represente- 
tion  is  inseparable  from  texation. 
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The  difference  between  requiring  a  continent,  with  an  im- 
mense population,  to  submit  to  be  taxed  by  a  government  hav- 
ing no  common  interest  with  it,  separate<l  from  it  by  a  vast 
ocean,  restrained  by  no  principle  of  apportionment,  and  associ- 
ated with  it  by  no  common  feelings;  and  permitting  the  repre- 
sentatives of  the  American  people,  under  the  restrictions  of  our 
constitution,  to  tax  a  part  of  the  society,  which  is  either  in  a 
state  of  infancy  advancing  to  manhood,  looking  forward  to 
complete  equality  so  soon  as  that  state  of  manhood  shall  be 
attained,  as  is  the  case  with  the  territories  ;  or  which  has  vol- 
untarily relinquished  the  right  of  representation,  and  has 
adopted  the  whole  body  of  congress  for  its  legitimate  govern- 
ment, as  is  the  case  with  the  district,  is  too  obvious  not  to  pre- 
sent itself  to  the  minds  of  all.  Althou^  in  theory  it  might  be 
more  congenial  to  the  spirit  of  our  institutions  to  admit  a  rep- 
resentative from  the  district,  it  may  be  doubted  whether  in  fact 
its  interests  would  be  rendered  therebv  the  moi-e  secure  ;  and 
certainly  the  constitution  does  not  consi<ler  their  want  of  a  rep- 
resentative in  congress  as  exempting  it  from  equal  taxation. 

If  it  were  true,  that,  acconiing  to  the  spirit  of  our  constitu- 
tion, the  power  of  taxation  must  be  limited  by  the  right  of 
representation,  whence  is  derived  the  right  to  lay  and  collect 
duties,  imposts,  and  excises  within  this  district  ?  If  the  prin- 
ciples of  liberty  and  of  our  constitution  forbid  the  raising  of 
revenue  from  those  who  are  not  represented,  do  not  these  princi- 
ples forbid  the  raising  it  by  duties,  imposts,  and  excises,  as 
well  as  by  a  direct  tax  ?  If  the  principles  of  our  revolution 
give  a  rule  applicable  to  this  case,  we  cannot  have  forgotten 
that  neither  the  stamp  act  nor  the  duty  on  tea  were  direct  taxes. 

Yet  it  is  admitted  that  the  constitution  not  only  allows,  but 
enjoins,  the  government  to  extend  the  ordinary  revenue  system 
♦^o  this  district 

If  it  be  said  that  the  principle  of  uniformity,  established  in 
the  constitution,  secures  the  district  from  oppression  in  the  im- 
position of  indirect  taxes,  it  is  not  less  true  that  the  principle  of 
apportionment,  also  established  in  the  constitution,  secures  the 
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district  from  any  oppressive  exercise  of  tlie  power  to  lay  and 
collect  direct  taxes. 

After  giving  this  subject  its  serions  attention,  lite  coiirt  is 
TinanlmoaBly  of  opinion  tJiat  congress  poeeosaea,  nuder  the  con- 
stitation,  the  power  to  lay  and  collect  direct  taxes  within  the 
district  of  Colambia,  in  proportion  to  tiie  censns  directed  to  be 
taken  by  the  constitation,  and  that  there  is  no  error  in  the  judg- 
ment of  the  circoit  conrt 

Jodgmeat  affirmed. 
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OWINGS  V.  SPEED  AND  OTHERS. 
February  Term,  1820. 

[5  Wheaton's  Reports,  420-424.] 

In  the  following  opinion  of  the  court,*  delivered  by  Chief 
Justice  Marshall,  we  have  all  the  facts  of  this  case: — 

This  was  an  ejectment  brought  by  the  plaintiff  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky,  to  re- 
cover a  lot  of  gi-ound  lying  in  Bardstown.  This  town  was  laid 
off.  in  1780,  on  a  tract  of  land  consisting  of  one  thousand  aci^es, 
for  A\hich,  in  1785,  a  patent  was  issued  by  the  commonwealth  of 
Virginia  to  Bard  and  Owings.  In  1788  the  legislature  of  ^'ir- 
ginia  passed  an  act,  vesting  one  hundred  acres,  part  of  this 
tract,  in  trustees,  to  be  laid  off  in  lots,  some  of  them  to  be  given 
to  settlers,  and  others  to  be  sold  for  the  benefit  of  the  proprie- 
tors. The  cause  depends  mainly  on  the  validity  of  this  act.  It 
is  contended  to  be  a  violation  of  that  part  of  the  constitution  of 
the  United  States  which  forbids  a  state  to  pass  any  law  impair- 
ing the  obligation  of  contracts. 

Much  reason  is  furnished  by  the  record  for  presuming  ih^ 
consent  of  the  ])i*oprietors  to  this  law;  but  the  circuit  court  has 
decided  the  question  independently  of  this  consent,  and  that 
decision  is  now  to  be  reviewed. 

Before  we  determine  on  the  construction  of  the  constitution 
in  relation  to  a  question  of  this  description,  it  is  necessary  to 
inquire  whether  the  provisions  of  that  instrument  apply  to  any 
acts  of  the  state  legislatures  which  were  of  the  date  with  that 
which  it  is  now  proposed  to  consider. 

*  Only  so  much  of  this  opinion  is  here  given  as  bears  on  the  constitutional 
question  involved  in  the  case. 
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This  act  was  passed  In  the  session  of  1788.  Did  the  constitu- 
tion of  the  United  States  then  operate  npon  it  ? 

In  September,  1787,  after  completing  the  great  work  in  which 
they  had  been  engaged,  the  conrexition  resolyed  that  the  con- 
stitution should  be  laid  before  the  congress  of  the  United  States, 
to  be  submitted  by  that  body  to  conyentions  of  the  several  states, 
to  be  conyened  by  their  respectiye  legislatures;  and  expressed 
the  opinion,  that,  as  soon  as  it  should  be  ratified  by  the  conyen- 
tions of  nine  states,  congress  should  fix  a  day,' on  which  electors 
should  be  appointed  by  the  states,  a  day  on  which  the  electors 
should  assemble  to  yote  for  president  and  yice-president,  ^^and 
the  time  and  place  for  commencing  proceedings  under  this 
constitution." 

The  conyentions  of  nine  states  having  adopted  the  constitu- 
tion, congress,  in  September,  or  October,  1788,  i>assed  a  resolu- 
tion in  conformity  vrith  the  opinions  expressed  by  the  conven- 
tion, and  appointed  the  first  Wednesday  in 'March  of  the  ensuing 
year  as  the  day,  and  the  then  seat  of  congress  as  the  place,  ^^  for 
commencing  proceedings  under  the  constitution..'' 

Both  governments  could  not  be  understood  to  exist  at  the  same 
time.  The  new  government  did  not  commence  until  the  old  gov- 
ernment expired.  It  is  apparent  that  the  government  did  not 
commence  on  the  constitution  being  ratified  by  the  ninth  state ; 
for  these  ratifications  were  to  be  reported  to  congress,  vrtiose  con- 
tinuing existence  was  recognized  by  the  convention,  and  who 
w^^  requested  to  continue  to  exercise  their  powers  for  the  pur- 
pose of  bringing  the  new  government  into  operation.  In  fact, 
congress  did  continue  to  act  as  a  government  until  it  dissolved, 
on  the  first  of  Novembei',  by  the  successive  disappearance  of  its 
members.  It  existed  potentially  until  the  second  of  March,  the 
day  preceding  that  on  which  the  members  of  the  new  congress 
were  directed  to  assemble. 

The  resolution  of  the  convention  might  originally  have  sug- 
gested a  doubt,  whether  the  government  could  be  in  operation 
for  every  purpose  before  the  choice  of  a  president;  but  this  doubt 
has  been  long  solved,  and  were  it  otherwise,  its  discussion  would 
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be  useless,  since  it  is  apparent  that  its  operation  did  not  com- 
mence before  the  first  Wednesday  in  March.  1789,  before  which 
time  Virginia  had  passed  the  act  ^vhich  is  alleged  to  violate 

The  constitution. 


Judgment  affirmed,  with  costs. 
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COHENS  V.  STATE  OF  VIRGINIA. 
February  Term,  1821. 

[6  Wheaton's  Reports,  264-447.] 

P.  J.  and  M.  J.  Cohen  were  indicted,  under  an  act  of  Virginia, 
for  selling  lottery  tickets;  and  judgment  was  given  against  them. 
An  appeal  to  the  higher  Virginia  courts  being  refused,  because 
no  higher  court  had  jurisdiction  of  the  subject-matter,  they  sued 
out  a  writ  of  error*  to  the  supreme  court  of  the  United  States. 
The  attorney  for  Virginia  moved  to  dismiss  this  writ,  on  the 
^ound  of  want  of  jurisdiction  in  the  supreme  court,  upon  which 
motion  Chief  Justice  Marshall  delivered  the  opinion  of  the  court 
as  follows: — f 

This  is  a  writ  of  en'or  to  a  judgment  rendered  in  the  coui't  of 
hustings  for  the  borough  of  Norfolk,  on  an  information  for  sell- 
ing lottery  tickets,  contrary  to  an  act  of  the  legislature  of 
Virginia.  In  the  state  court  the  defendant  claimed  the  protec- 
tion of  an  act  of  congress.  A  case  was  agreed  between  the  par- 
ties, which  states  the  act  of  assembly  on  which  the  prosecution 
was  founded,  and  the  act  of  congress  on  which  the  defendant 
relied,  and  concludes  in  these  words:  "If  upon  this  case  the  court 
shall  be  of  opinion  that  the  acts  of  congress  before  mentioned 
were  valid,  and,  on  the  true  construction  of  those  acts,  the 
lottery  tickets  sold  by  the  defendants  as  aforesaid  might  law- 
fully be  sold  within  the  state  of  Virginia,  notwithstanding  the 
act  or  statute  of  the  general  assembly  of  Virginia  prohibiting 
such  sale,  then  judgment  to  be  entered  for  the  defendants:  And 

*  This  writ  brings  a  suit  from  a  lower  into  a  higher  court,  alleging  error  in  the 
opinion  given  by  the  lower  tribunal. 

t  The  opinion  upon  the  merits  of  this  case  is  not  given,  as  it  touched  no  consti- 
tutional point. 
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if  the  court  should  be  of  opinion  that  the  statute  or  act  of  the 
j;:eneral  assembly  of  the  state  of  Virginia,  prohibiting  such  sale, 
is  valid,  notwithslauiliug  the  said  acts  of  congress,  then  judg- 
ment to  be  entered  that  the  defendants  are  gruiltj,  and  that  the 
commonwealth  recover  against  them  one  hundred  dollars  and 
costs/- 

Judgment  was  rendere<l  against  the  defendants;  and  the  court. 
in  which  it  was  rendered  being  the  highest  court  of  the  state, 
in  which  the  cause  was  cognizable,  the  record  has  been  brought 
into  this  court  by  writ  of  error. 

The  defendant  in  error  moves  to  dismiss  this  writ  for  want  of 
jurisdiction. 

In  su])j)oi't  of  this  motion  three  points  have  been  made,  and 
argued  witii'  the  ability  which  the  importance  of  the  question 
jiierits.    These  points  are, — 

1st.  That  a  state  is  a  defendant. 

-d.  That  no  writ  of  error  lies  from  this  court  to  a  state  couit^ 

3d.  The  third  i>oint  has  been  presente<l  in  different  forms  by 
the  gentlemen  who  have  argued  it  The  counsel  A'ho  opened 
the  cause  said  that  the  want  of  jurisdiction  was  shown  by  the 
subject-matter  of  the  case.  The  counsel  who  followed  him  said 
that  jurisdiction  was  not  given  by  the  judiciary  act  The  court 
has  bestowed  all  its  attention  on  the  arguments  of  both  gentle- 
men, and  supposes  that  their  tendency  is  to  show  that  this  court 
has  no  jurisdiction  of  the  case,  or,  in  other  words,  has  no  right 
to  rcAiew  the  judgment  of  the  state  court,  because  neither  the 
constitution  nor  any  law  of  the  United  States  has  been  violated 
b\  that  judgment 

The  questions  presented  to  the  court  by  the  two  first  points 
made  at  the  bar  are  of  great  magnitude,  and  may  be  truly  said 
ntally  to  affect  the  union.  They  exclude  the  inquiry,  whether 
the  constitution  and  laws  of  the  United  States  have  been  violated 
by  the  judgment  which  the  plaintiffs  in  error  seek  to  review ;  and 
maintain,  that,  admitting  such  violation,  it  is  not  in  the  power 
i)f  the  government  to  apply  a  corrective.  They  maintain  that 
the  nation  does  not  possess  a  department  capable  of  restraining 
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peaceably,  and  by  aatiiority  of  law,  any  attempts  which  may 
be  made  by  a  part  against  the  Intimate  powers  of  the  whole; 
and  that  the  govemm^it  is  reduced  to  the  altemative  of  snb- 
mitting  to  such  attempts,  or  of  resisting  them  by  force.  They 
maintain  that  the  constitution  of  the  United  States  has  provided 
no  tribunal  for  the  final  construction  of  itself,  or  of  the  laws  or 
treaties  of  the  nation;  but  that  this  power  may  be  exercised  in 
the  last  resort  by  the  courts  of  every  state  in  the  unioui  That 
the  constitution,  laws,  and  treaties  may  receive  as  many  con- 
structions as  there  are  states;  and  that  this  is  not  a  mischief,  or, 
if  a  mischief,  it  is  irremediable.  These  abstract  propositions 
are  to  be  determined;  for  he,  who  demands  decision  without  per- 
mitting inquiry,  aflSrms  that  tiie  decision  he  asks  does  not  depend 
on  inquiry. 

If  such  be  the  constitution,  it  is  the  duty  of  the  court  to  bow 
with  respectful  submission  to  its  provisions.  If  such  be  not  the 
constitution,  it  is  equally  the  duty  of  this  court  to  say  so;  and  to 
perform  that  task  which  the  American  people  have  assigned  to 
the  judicial  department. 

1st  The  first  question  to  be  considere<l  is,  whether  the  juris- 
diction of  this  court  is  exclude<l  by  the  character  of  the  parties, 
one  of  them  being  a  state,  and  the  other  a  citizen  of  that  state  ? 

The  second  section  of  the  third  article  of  the  constitution  de- 
fines the  extent  of  the  judicial  power  of  the  United  States. 
Jurisdiction  is  given  to  the  courts  of  the  union  in  two  classes 
of  cases.  In  the  first,  their  jurisdiction  depends  on  the  charac- 
ter of  the  cause,  whoever  may  be  the  parties.  This  claas 
cx)mprehjends  "all  cases  in  law  and  equity  arising  under  this  con- 
stitution, the  laws  of  the  United  States,  and  treaties  made,  or 
which  shall  be  made,  under  their  authority."  This  clause 
extends  the  jurisdiction  of  the  court  to  all  the  cases  described, 
without  making  in  its  terms  any  exception  whatever,  and  with- 
out any  regard  to  the  condition  of  the  party.  If  there  be  any 
exception,  it  is  to  be  implied  against  the  express  words  of  the 
article. 

In  the  second  class,  the  jurisdiction  depends  entirely  on  the 
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cliaracter  of  the  parties.  In  this  are  comprehended  '^  contro- 
versies between  two  or  more  states,  between  a  state  and  citizens 
of  another  state,"  ''and  between  a  state  and  foreign  states,  citi- 
zens or  subjects."  If  these  be  the  parties,  it  is  entirely  unimpor- 
1  ant  what  may  be  the  subject  of  controvert.  Be  it  what  it  may, 
These  parties  have  a  constitutional  right  to  come  into  the  courts 
of  the  union. 

The  counsel  for  the  defemlant  in  error  have  stated  that  the 
eases  which  arise  under  the  constitution  must  grow  out  of  those 
provisions  which  are  capable  of  self -execution;  examples  of 
T\'hich  are  to  be  found  in  the  second  section  of  the  fourth  article, 
and  in  the  tenth  section  of  the  first  article. 

A  case  which  arises  under  a  law  of  the  United  States  must, 
we  are  likewise  told,  be  a  right  given  by  some  act  which  becomes 
necessary  to  execute  the  powers  given  in  the  constitution,  of 
which  the  law  of  naturalization  is  mentioned  as  an  example. 

The  use  intended  to  be  made  of  this  exposition  of  the  first  part 
of  the  section,  defining  the  extent  of  the  judicial  power  is  not 
clearly  understood.  If  the  intention  be  merely  to  distinguish 
cases  arising  under  the  constitution  from  those  arising  under  a 
law.  for  the  sake  of  precision  in  the  application  of  this  argument, 
these  propositions  will  not  be  controverted.  If  it  be  to  maintain 
that  a  case,  arising  under  the  constitution  or  a  law,  must  be  one 
in  which  a  party  comes  into  court  to  demand  something  con- 
ferred on  him  by  the  constitution  or  a  law,  we  think  the 
construction  too  narrow.  A  case  in  law  or  equity  consists  of 
the  right  of  the  one  party,  as  well  as  of  the  other,  and  may  truly 
be  said  to  arise  under  the  constitution  or  a  law^  of  the  United 
Stat<?s.  whenever  its  correct  decision  depends  on  the  construc- 
tion of  either.  Congress  seems  to  have  intended  to  give  its  owti 
construction  of  this  part  of  the  constitution  in  the  twenty-fifth 
section  of  the  judiciary  act;  and  we  perceive  no  reason  to  depart 
from  that  construction. 

The  jurisdiction  of  the  court,  then,  being  extended  by  the 
letter  of  the  constitution  to  all  cases  arising  under  it,  or  under 
the  haws  of  the  United  States,  it  follows  that  those  who  would 
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withdraw  any  case  of  this  description  from  that  jurisdiction 
must  sustain  the  exemption  they  claim  on  the  spirit  and  true 
meaning  of  the  constitution,  which  spirit  and  true  meaning 
must  be  so  apparent  as  to  oyerrule  the  words  which  its  framers 
have  employed. 

The  counsel  for  the  defendant  in  error  have  undertaken  to 
do  this;  and  have  laid  down  the  {general  proposition,  that  a 
sovereign,  independent  state  is  not  suable,  except  by  its  own 
consent 

This  general  proposition  will  not  be  controverted.  But  its 
consent  is  not  requisite  in  each  particular  case.  It  may  be 
given  in  a  general  la>v.  And  if  a  state  has  surrendered  any 
portion  of  its  sovereignty,  the  question,  whether  a  liability  to 
suit  be  a  part  of  this  portion,  depends  on  the  instrument  by 
which  the  surrender  is  ma<ie.  If,  upon  a  just  construction  of 
that  instrument,  it  shall  appear  that  the  state  has  submitted  to 
be  sued,  then  it  has  parted  with  this  sovereign  right  of  judging 
in  every  case  on  the  justice  of  its  ovm  pretensions,  and  has 
entrusted  that  power  to  a  tribunal  in  whose  impaiiaality  it 
conjldes. 

The  American  states,  as  well  as  the  American  people,  hav6  ^ 
believed  a  close  and  firm  union  to  be  essential  to  their  liberty 
and  to  their  happiness.  They  have  been  taught  by  experience 
that  this  union  cannot  exist  without  a  government  for  the 
whole;  and  they  have  been  taught  by  the  same  experience  that 
this  government  would  be  a  mere  shadow,  that  must  disappoint 
all  their  hopes,  unless  invested  with  large  portions  of  that  sov- 
ereignty which  belongs  to  independent  states.  Under  the  influ- 
ence of  this  opinion,  and  thus  instructed  by  experience,  the 
American  people,  in  the  convention  of  their  respective  states, 
adopted  the  present  constitution. 

If  it  could  be  doubted  whether  from  its  nature  it  were  not 
supreme  in  all  cases  where  it  is  empowered  to  act,  that  doubt 
would  be  removed  by  the  declaration,  that  "this  constitution, 
and  the  laws  of  the  United  States,  which  shall  be  made  in  pur- 
suance thereof,  and  all  treaties  made  or  which  shall  be  made 
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under  the  authority  of  the  United  States,  shall  be  the  sapreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound 
thereby;  anything  in  the  constitution  or  laws  of  any  state  to 
the  contrary  notwithstan<Iing." 

This  is  the  authoritatiye  language  of  the  American  people; 
an<l,  if  gentlemen  please,  of  the  American  states.  It  marks, 
w  ith  lines  too  strong  to  be  mistaken,  the  characteristic  distinc- 
tion between  the  goyemment  of  the  union  and  those  of  the 
states.  The  general  government,  though  limited  as  to  its  objects, 
is  supreme  vrith  respect  to  those  objects.  This  principle  is  a 
j»art  of  the  constitution ;  and  if  there  be  any  who  deny  its  neces- 
sity, none  can  deny  its  authority. 

To  this  supreme  government  ample  powers  are  confided;  and 
if  it  were  possible  to  doubt  the  great  purposes  for  which  they 
were  so  confide<l,  the  people  of  the  United  States  have  declared 
that  they  are  given ''  in  onler  to  form  a  more  ])erfect  union,  estab- 
lish justice,  ensure  domestic  tranquillity,  provide  for  the  com- 
mon defence,  promote  the  general  welfare,  and  secure  the  bless- 
ings of  liberty  to  themselves  and  their  posterity." 

AVith  the  ample  powers  confide<l  to  this  supreme  government, 
for  these  interesting  purposes,  are  connecte<l  many  express  and 
important  limitations  on  the  sovereignty  of  the  states,  which 
are  made  for  the  same  purposes.  The  powers  of  the  union,  on 
the  great  subjects  of  war,  peace,  and  commerce,  and  on  many 
others,  are  in  themselves  limitations  of  the  sovereignty  of  the 
states;  but  in  addition  to  these,  the  sovereignty  of  the  states 
is  surren<iere(l  in  many  instances  where  the  surrender  can  only 
operate  to  the  benefit  of  the  people,  and  where,  perhaps,  no 
other  power  is  conferred  on  congress  than  a  conservative  power 
to  maintain  the  principles  established  in  the  constitution.  The 
maintenance  of  these  principles  in  their  purity  is  certainly  among 
the  great  duties  of  the  government  One  of  the  instruments 
by  which  this  duty  may  be  peaceably  performed  is  the  judicial 
department  It  is  authorize<l  to  decide  all  cases  of  every  de- 
scription, arising  under  the  constitution  or  laws  of  the  United 
States.    From  this  general  grant  of  jurisdiction  no  exception 
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is  made  of  those  cases  in  Tvhich  a  state  ma;  be  a  party.  When 
we  consider  the  situation  of  the  gOTemment  of  the  union  and  of 
a  state  in  relation  to  each  other,  the  nature  of  our  constitntion, 
the  subonlination  of  the  state  gOTemuients  to  that  constitution, 
the  great  purpose  for  which  jurisdiction  over  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States  is  con- 
fided to  the  judicial  department,  are  we  at  liberty  to  insert  in 
this  general  grant  an  exception  of  those  cases  in  which  a  state 
may  be  a  party  ?  Will  the  spirit  of  the  constitution  justify  this 
attempt  to  control  its  wonls  ?  We  l^inlc  it  will  not  We  think 
a  case  arising  under  the  constitution  or  laws  of  the  United 
States  is  cognizable  in  the  courts  of  the  union,  whoever  may  be 
the  parties  to  that  case. 

Hatl  any  doubt  existed  with  respect  to  the  just  construction 
uf  this  part  of  the  section,  that  doubt  would  have  been  removed 
by  the  enumeration  of  those  cases  to  which  the  jurisdiction  of 
the  fe<leral  courts  is  exteuiled  in  consequence  of  the  character 
of  the  parties.  In  that  enumeration  we  find  "controversies 
between  two  or  more  states,  between  a  state  and  citizens  of  an- 
other state,"  "and  between  a  state  and  foreign  states,  citizens, 
or  subjects." 

One  of  the  express  objects,  then,  for  which  the  judicial  de- 
partment was  established,  is  the  decision  of  controversies  be- 
tween states,  and  between  a  state  and  individuEds.  The  mere 
circumstance  that  a  state  is  a  par^  gives  jurisdiction  te  the 
court.  How,  then,  can  it  be  contended  that  the  very  same 
instrument,  in  the  very  same  section,  should  be  so  construed  as 
that  this  same  circumstance  should  withiiraw  a  case  from  the 
jurisdiction  of  the  court,  where  the  constitution  or  laws  of  the 
l.'nited  States  are  supposed  to  have  been  violated  ?  The  con- 
stitution gave  to  every  person  having  a  claim  upon  a  state  a 
right  to  submit  his  case  to  the  court  of  the  nation.  However 
unimportant  his  claim  might  be,  however  little  the  community 
might  be  interested  in  its  decision,  the  framers  of  our  constitu- 
tion thought  it  necessary,  for  the  purposes  of  justice,  to  provide 
a  tribunal  as  superior  to  influence  as  possibl 
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claim  might  be  decided  Can  it  be  imagined  that  the  same 
persons  considered  a  case  involying  the  constitution  of  onr 
country  and  the  majesty  of  the  laws,  questions  in  which  every 
American  citizen  must  be  deeply  interested,  as  withdrawn  from 
tliis  tribunal  because  a  state  is  a  party  ? 

While  weighing  arguments  drawn  from  the  nature  of  govem- 
iiient,  and  from  the  general  spirit  of  an  instrument,  and  urged 
for  the  purpose  of  narrowing  the  construction  which  the  words 
of  that  instrument  seem  to  require,  it  is  proper  to  place  in  the 
o])posite  scale  those  principles,  <irawn  from  the  same  sources, 
which  go  to  sustain  the  words  in  their  full  operation  and  natu- 
i*al  import.  One  of  these,  which  has  been  presse<i  with  great 
f 01*06  by  the  counsel  for  the  plaintiffs  in  error,  is  that  the  judi- 
cial power  of  every  well  constituted  government  must  be  coex- 
tensive with  the  legislative,  and  must  be  capable  of  deciding 
every  ju<licial  question  which  grows  out  of  the  constitution  and 
laws. 

If  any  proposition  may  be  considereil  as  a  political  axiom, 
this,  we  think,  may  be  so  considere<L  In  reasoning  upon  it  as 
an  abstract  question,  there  would  probably  exist  no  contrariety 
of  opinion  respecting  it  Every  argument,  proving  the  neces- 
sity of  the  department,  proves  also  the  propriety  of  giving  this 
extent  to  it.  We  do  not  mean  to  say  that  the  jurisdiction  of 
the  courts  of  the  union  should  be  construed  to  be  coextensive 
\Nith  the  legislative  merely  because  it  is  'fit  that  it  should  be  so; 
but  we  mean  to  say  that  this  fitness  furnishes  an  argument  in 
construing  the  constitution  which  ought  never  to  be  overlooked, 
and  which  is  most  especially  entitled  to  consideration  when  we 
are  inquiring  whether  the  words  of  the  instrument  which  pur- 
port to  establish  this  principle  shall  be  contracted  for  the  pur- 
pose of  destroying  it 

The  mischievous  consequences  of  the  construction  contended 
for  on  the  part  of  Virginia  are  also  entitled  to  great  considera- 
tion. It  would  prostrate,  it  has  been  said,  the  government  and 
its  laws  at  the  feet  of  every  state  in  the  union.  And  would  not 
this  be  its  effect?    Wliat  power  of  the  government  could  be 
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esecuted  by  its  own  means  in  any  state  disposed  to  resist  its 
execation  by  a  course  of  legislation  ?  The  laws  mnst  be  fOB^ 
cated  by  indiyiduals  acting  within  the  seyeral  states.  If  these 
indiyidnals  may  be  exposed  to  penalties,  and  if  the  courts  of 
the  nnion  cannot  correct  the  Judgments  l^  whicdi  these  penal- 
ties may  be  enforced,  the  course  of  the  goremment  may  be,  at 
any  time,  arrested  hy  the  wiU  of  one  of  its  members.  ISach 
member  will  possess  a  veto  on  the  will  of  the  whola 

The  answer  which  has  been  giyen  to  lliis  argument  does  not 
deny  its  truth,  but  insists  that  confidence  is  reposed,  and  may 
be  safely  reposed,  in  tiie  state  institutions;  and  thal^  if  they 
shall  ever  become  so  insane  or  so  wicked  as  to  seek  the  destruc- 
tion of  the  goTemmenty  thej  may  accomplish  their  object  by 
refusing  to  perform  tiie  functions  assigned  to  them. 

We  readily  concur  with  the  counsel  for  the  defendant  in  the 
declaration  that  the  cases  which  have  beea  put  of  direct  legis- 
lative resistance  for  the  purpose  of  opposing  the  acknowledged 
powers  of  the  government  are  extreme  cases,  and  in  the  hope 
that  they  will  never  occur;  but  we  cannot  help  believing  that 
a  general  conviction  of  the  total  incapacity  of  the  government 
to  protect  itself  and  its  laws  in  such  cases  would  contribute  in 
no  inconsiderable  degree  to  their  occurrence. 

Let  it  be  admitted  that  the  cases  which  have  been  put  are 
extreme  and  improbable,  yet  there  are  gradations  of  opposition 
to  the  laws,  far  short  of  those  cases,  which  might  have  a  bane- 
ful influence  on  the  affairs  of  tiie  nation.  Different  states  may 
entertain  different  opinions  on  the  true  construction  of  the  con- 
stitutional powers  of  congress.  We  know,  that  at  one  time 
the  assumption  of  the  debts  contracted  by  the  several  states 
(luring  the  war  of  our  revolution  was  deemed  unconstitutional 
by  some  of  them.  We  know,  too,  that  at  other  times  certain 
taxes  imposed  by  congress  iave  been  pronounced  unconstitu- 
tional. Other  laws  have  been  questioned  partially,  while  they 
were  supported  by  the  great  majority  of  the  American  people. 
We  have  no  assurance  that  we  shall  be  less  divided  than  we 
have  been.    States  may  legislate  in  conformity  to  their  opinions, 
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and  may  enforce  those  opinions  by  penalties.  It  would  be  haz- 
arding too  much  to  assert  that  the  judicatures  of  the  states  will 
be  exempt  from  the  prejudices  by  which  the  legislatures  and 
people  are  influence<l,  and  will  constitute  perfectly  impartial 
tribunals.  In  many  states  the  judfpes  are  dependent  for  office 
and  for  salary  on  the  will  of  the  legislature.  The  constitution 
of  the  United  States  furnishes  no  security  against  the  uuiyersal 
adoption  of  this  principle.  When  we  observe  the  importance 
which  that  constitution  attaches  to  the  independence  of  judges, 
we  are  the  less  inclined  to  suppose  that  it  can  have  intended  to 
leave  these  constitutional  questions  to  tribunals  where  this 
independence  may  not  exist,  in  all  cases  where  a  state  shall 
prosecute  an  individual  who  claims  the  protection  of  an  act  of 
congress.  These  prosecutions  may  take  place  even  without  a 
legislative  act  A  person  maMng  a  seizure  under  an  act  of 
congress  may  be*  indicted  as  a  trespasser,  if  force  has  been 
employed,  and  of  this  a  jury  may  judge.  How  extensive  may 
be  tlie  mischief,  if  the  first  decisions  in  such  cases  should  be 
final  ! 

These  collisions  may  take  place  in  times  of  no  extraordinary 
coDimotion.  But  a  constitution  is  framed  for  ages  to  come,  and 
is  designed  to  approach  immortality  as  nearly  as  human  institu- 
tions can  approach  it  Its  course  cannot  always  be  tranquil. 
It  is  exposed  to  storms  and  tempests,  and  its  framers  must  be 
unwise  statesmen  indeed,  if  they  have  not  provided  it,  as  far  as 
its  nature  will  permit,  with  the  means  of  self-preservation  from 
the  perils  it  may  be  destined  to  encounter.  No  government 
ought  to  be  so  defective  in  its  organization  as  not  to  contain 
within  itself  the  means  of  securing  the  execution  of  its  own 
laws  against  other  dangers  than  those  which  occur  every  day. 
Courts  of  justice  are  the  means  most  usually  employed;  and  it 
is  reasonable  to  expect  that  a  government  should  repose  on  its 
own  courts,  rather  than  on  others.  There  is  certainly  nothing 
in  the  circumstances  under  which  our  constitution  was  formed, 
nothing  in  the  history  of  the  times,  which  would  justify  the 
opinion  that  the  confidence  reposed  in  the  states  was  so  implicit 
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as  to  leave  in  ihem  and  their  tritynnals  tbe  power  of  reeistiiig  or 
defeating,  in  tlie  form  of  law,  the  legitimate  measures  of  the 
union.  The  requisitions  of  eongress,  under  the  confederationy 
were  as  constitutionally  obligatory  as  the  laws  enacted  l^  the 
present  congress.  That  they  were  ItaUtoally  disregarded  is  a 
fact  of  universal  notoriety.  With  tiie  knowledge  of  this  faet^ 
and  under  its  full  pressure,  a  convention  was  assembled  to 
change  the  system.  Is  it  so  improbable  that  they  should  omfer 
<m  the  judicial  department  the  power  of  construinjs  the  consti- 
tution and  laws  of  the  union  in  every  case,  in  tiie  last  resort^ 
and  of  preserving  them  from  all  violation  from  every  quarter,  so 
far  as  judicial  decisions  can  preserve  thrai,  tiiat  this  improbar 
bility  should  essentially  affect  the  construction  of  the  new  sys- 
tem ?  We  are  told,  and  we  are  taruly  told,  tiiat  the  great  change 
which  is  te  give  efficacy  to  the  present  system  is  its  ability  to 
act  on  individuals  directiy,  inst^id  of  acting  through  the  ixistru- 
mentaJity  of  state  governments.  But  ought  not  this  ability,  in 
reason  and  sound  poliqr,  to  be  applied  directiy  to  the  protec- 
tion of  individuals  employed  in  the  execution  of  the  laws,  as 
well  as  to  their  coercion  ?  Your  laws  reach  the  individual 
without  the  aid  of  any  other  power;  why  may  they  not  protect 
him  from  punishment  for  performing  his  duty  in  executing 
them? 
i  The  counsel  for  Virginia  endeavor  to  obviate  the  force  of 

these  argumento  by  saying  that  the  dangers  they  suggest^  if 
not  imaginary,  are  inevitable;  that  the  constitution  can  make 
no  provision  against  them;  and  that,  therefore,  in  construing 
that  instrument  they  ought  to  be  excluded  from  our  considera- 
tion. This  state  of  things,  they  say,  cannot  arise  until  there 
shall  be  a  disposition  so  hostile  to  the  present  political  system  as 
to  produce  a  determination  to  destroy  it;  and  when  that  deter- 
mination shall  be  produced,  its  effects  will  not  be  restrained  by 
parchment  stipulations.  The  fate  of  the  constitution  will  not 
then  depend  o&  judicial  decisions.  But,  should  no  appeal  be 
made  to  force,  the  states  can  put  an  end  to  the  government  by 
refusing  to  act  They  have  only  not  to  elect  senators,  and  it 
expires  without  a  struggle. 
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It  is  very  true,  that,  whenever  hostility  to  the  existing  system 
shall  become  nniversal,  it  will  be  also  irresistible.  The  people 
made  the  constitution,  and  the  people  can  unmake  it.  It  is  the 
creature  of  their  will,  and  lives  only  by  their  wilL  But  this 
supreme  and  irresistible  power  to  make  or  to  unmake  resides 
only  in  the  whole  bo<ly  of  the  people,  not  in  any  subdivision  of 
them.  The  attempt  of  any  of  the  parts  to  exercise  it  is  usurp- 
ation, and  ought  to  be  repelled  by  those  to  whom  the  people 
have  delegated  their  power  of  repelling  it 

The  acknowledges!  inability  of  the  government,  then,  to  sus- 
tain itself  against  the  public  will,  and  by  force,  or  otherwise,  to 
control  the  whole  nation,  is  no  sound  argument  in  support  of 
its  constitutional  inability  to  preserve  itself  against  a  section  of 
the  nation  acting  in  opposition  to  the  general  will. 

It  is  true,  that,  if  all  the  states,  or  a  majority  of  them,  refuse 
to  elect  senators,  the  legislative  powers  of  the  union  will  be 
suspende<l.  But  if  any  one  state  shall  refuse  to  elect  them,  the 
senate  will  not  on  that  account  be  the  less  capable  of  perform- 
ing all  its  functions.  The  argument  founded  on  this  fact  would 
seem  rather  to  prove  the  subonlination  of  the  parts  to  the 
whole  than  the  complete  independence  of  any  one  of  them. 
The  framers  of  the  constitution  were  indeed  unable  to  make 
any  provisions  which  should  protect  that  instrument  against  a 
general  combination  of  the  states,  or  of  the  people,  for  its 
destruction;  and,  conscious  of  this  inability,  they  have  not 
made  the  attempt  But  they  were  able  to  provide  against  the 
operation  of  measures  adopted  in  any  one  state,  whose  tendency 
might  be  to  arrest  the  execution  of  the  laws;  and  this  it  was 
the  part  of  true  wisdom  to  attempt  We  think  they  have  at- 
tempted it 

It  has  been  also  urged,  as  an  a<lditional  objection  to  the  juris- 
diction  of  the  court,  that  cases  between  a  state  and  one  of  its 
own  citizens  do  not  come  within  the  general  scope  of  the  con- 
stitution; and  were  obviously  never  intended  to  be  made  cog- 
nizable in  the  federal  courts.  The  state  tribunals  might  be 
suspected  of  partiality  in  cases  between  itself,  or  its  citizens,  and 
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aliens,  or  the  citizens  of  another  state,  but  not  in  proceedings 
by  a  state  against  its  ovm  citizens.  That  jealousy  which  might 
e^'ist  in  the  first  case  could  not  exist  in  the  last,  and  therefore 
the  judicial  power  is  not  extended  to  the  last 

This  is  very  true,  so  far  as  jurisdiction  depends  on  the  char- 
acter of  the  parties;  and  the  argument  would  have  great  force 
if  urged  to  prove  that  this  court  could  not  establish  the  demand 
of  a  citizen  upon  his  state,  but  is  not  entitled  to  the  same  force 
when  urged  to  prove  that  this  court  cannot  inquire  whether 
the  constitution  or  laws  of  the  United  States  protect  a  citizen 
from  a  prosecution  instituted  against  him  by  a  state.  If  juris- 
diction depended  entirely  on  the  character  of  the  parties,  and 
was  not  given  where  the  parties  have  not  an  original  right  to 
come  into  court,  that  part  of  the  second  section  of  the  third  arti- 
cle, which  extends  the  judicial  power  to  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  would  be  mere 
surplusage.  It  is  to  give  jurisdiction  where  the  character  of  the 
parties  would  not  give  it  that  this  very  important  part  of  the 
clause  was  inserted.  It  may  be  true  that  the  partiality  of  the 
state  tribunals,  in  ordinary  controversies  between  a  state  and 
its  citizens,  was  not  apprehended,  and  therefore  the  judicial 
power  of  the  union  was  not  extended  to  such  cases;  but  this 
was  not  the  sole  nor  the  greatest  object  for  which  this  depart- 
ment was  created.  A  more  important,  a  much  more  interesting 
object,  was  the  preservation  of  the  constitution  and  laws  of  the 
United  States,  so  far  as  they  can  be  preserved  by  judicial  au- 
thority; and  therefore  the  jurisdiction  of  the  courts  of  the  union 
was  expressly  extended  to  all  cases  arising  under  that  consti- 
tution and  those  laws.  If  the  constitution  or  laws  may  be  vio- 
lated by  proceedings  instituted  by  a  state  against  its  own  citi* 
zens,  and  if  that  violation  may  be  such  as  essentially  to  affect 
the  constitution  and  the  laws,  such  as  to  arrest  the  progress 
of  government  in  its  constitutional  course,  why  should  these 
cases  be  excepted  from  that  provision  which  extends  the  judi- 
cial power  of  the  union  to  all  cases  arising  under  the  constitution 
and  laws  ? 
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After  bestowing  on  this  subject  the  most  attentive  considera- 
tion, the  court  can  perceiTO  no  reason  founde<l  on  the  character 
of  the  parties  for  introducing  an  exception  which  the  constita- 
tion  has  not  made;  and  we  think  that  the  judicial  power,  as 
oripnally  given,  extends  to  all  cases  arising  under  the  const!- 
tutioD  or  a  law  of  the  United  States,  whoever  may  be  the  parties. 

It  has  been  also  contended  that  this  jurisdiction,  if  given,  is 
ori^ai,  and  cannot  be  exercise<l  in  the  appellate  form. 

The  words  of  the  constitution  are,  ^^  in  all  cases  aifecting 
ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  supreme  court  shall  have 
ori^rinal  jurisdiction.  In  all  the  other  cases  before  mentioned 
the  supreme  court  shall  have  appellate  jurisiiiction." 

This  distinction  between  original  and  appellate  jurisdiction 
exclu<les,  we  are  told,  in  all  cases,  the  exercise  of  the  one  where 
tlie  other  is  given. 

The  constitution  gives  the  supreme  court  original  jurisdiction 
in  certain  enumerated  cases,  and  gives  it  appellate  juris<iiction 
in  all  others.  Among  those  in  which  jurisdiction  must  be  exer- 
cise^i  in  the  appellate  form  are  cases  arising  under  the  consti- 
tution and  laws  of  the  United  States.  These  provisions  of  the 
constitution  are  equally  obligatory,  and  are  to  be  equally  re- 
spected. If  a  state  be  a  party,  the  jurisdiction  of  this  court  is 
original :  if  the  case  arise  under  a  constitution  or  a  law,  the  jur- 
isdiction is  appellate.  But  a  case  to  which  a  state  is  a  party 
mav  arise  under  the  constitution  or  a  law  of  the  United  States. 
What  rule  is  applicable  to  such  a  case  ?  What,  then,  becomes 
the  (iutr  of  the  court  ?  Certainlv,  we  think,  so  to  construe  the 
constitution  as  to  give  effect  to  both  provisions,  as  far  as  it  is 
possible  to  reconcile  them,  and  not  to  permit  their  seeming  re- 
pugnancy to  desti^oy  each  other.  We  must  endeavor  so  to  con- 
strue them  as  to  preserve  the  true  intent  and  meaning  of  the 
instrument. 

In  one  description  of  cases  the  jurisdiction  of  the  court  is 
fi»unded  entirely  on  the  character  of  the  parties;  and  the  natui>e 
of  the  controversy  is  not  contemplated  by  the  constitution.    The 
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character  of  the  parties  Is  ererTthlBg,  the  nature  of  the  case 
nothing.  In  the  other  deecription  of  cases  the  Jmisdiction  is 
founded  aiiirelr  <m  the  character  of  the  case,  and  the  partiea 
are  not  contnnplated  by  the  constitatlon.  In  these  the  natore 
of  the  case  is  erexTthlog,  tiie  character  of  the  parties  nothing. 
When,  then,  the  constitation  declares  the  jorisdiction,  in  cases 
where  a  state  shall  be  a  party,  to  be  original,  and  hi  ail  cases 
arising  nnder  tiie  consfltatdon  or  a  law,  to  be  appellate, — tiie 
conclosiMi  seems  irresistible  that  its  framers  designed  to  in- 
clnde  in  the  first  class  those  cases  in  which  jorisdiction  is  given 
because  a  state  is  a  parl^,  and  to  include  in  tiie  second  those  in 
which  Jurisdiction  is  given  because  the  case  arises  under  the 
constitution  or  a  law. 

This  reasoniLble  constmctim  is  rendered  necessary  by  other 
considerationB. 

That  the  constitation  or  a  law  of  the  United  Btetes  is  in- 
Tolred  in  a  case,  and  makes  a  part  of  it,  may  appear  in  the  ptro- 
gress  of  a  cause  in  which  the  conrte  of  tiie  union,  bnt  for  that 
drcimistance,  wonld  have  no  jorisdiction,  and  which,  of  con- 
sequence, could  not  originate  in  tiie  supreme  court.  In  such  a 
case  tiie  jurisdiction  can  be  exercised  only  in  its  appellate  form. 
To  deny  its  exercise  in  this  form  is  to  deny  its  existence,  and 
wonld  be  to  construe  a  clause,  dividing  the  power  of  the  aopreme 
court,  in  such  manner  as,  in  a  considerable  d^ree,  to  defeat  the 
power  itself.  All  must  perceive  that  this  construction  can  be 
justifled  only  where  it  is  absolutely  necessaiy.  We  do  not  think 
the  article  under  consideration  presents  that  necessit?. 

It  is  observable  that  in  this  distributive  clause  no  negative 
words  an  introduced.  This  observation  is  not  made  for  the  pur- 
pose of  contending  that  the  legislature  may  "apportion  the 
judicial  power  between  the  supreme  and  inferior  courts  accord- 
ing to  its  will."  That  would  be,  as  was  said  by  this  court  in 
the  case  of  Marbury  v.  Madieon,  to  render  the  distribntive  clause 
"a  mere  surplusage,"  to  make  it  "form,  without  substance." 
This  cannot,  therefore,  be  the  true  construction  of  the  artide. 

But  although  the  absence  of  negative  w<wds  will  not  author-^ 
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ize  the  legislature  to  disr^ard  the  distribution  of  the  power 
previooslj  granted,  their  absence  will  justify  a  sound  construe- 
tioD  of  the  whole  article,  so  as  to  give  every  part  its  intended 
effect  It  is  admitted  that  ^^affirmatiTe  words  are  often  in  their 
operation  negatiTe  of  other  objects  tiian  those  affirmed; "  and, 
that,  where  ^'a  n^ative  or  exclusive  sense  must  be  given  to 
them,  or  they  have  no  operation  at  all,"  they  must  receive  that 
negative  or  exclusive  sense.  But  where  they  have  full  operar 
tion  without  it,  where  it  would  destroy  some  of  the  most  impor- 
tant objects  for  which  the  power  was  created,  then,  we  think, 
affirmative  words  ought  not  to  be  construed  negatively. 

The  constitution  declares  that  in  cases  where  a  state  is  a 
party  the  supreme  court  shall  have  original  jurisdiction;  but 
does  not  say  that  its  appellate  jurisdiction  shall  not  be  exercised 
in  cases  wh^^  from  their  nature,  appellate  jurisdiction  is  giveo, 
w  hether  a  state  be  or  be  not  a  party.  It  may  be  conceded,  that, 
where  the  case  is  of  such  a  nature  as  to  admit  of  its  originating 
in  the  supreme  court  it  ought  to  originate  there;  but  where 
from  its  nature  it  cannot  originate  in  that  court  these  words 
ought  not  to  be  so  construed  as  to  require  it  There  are  many 
cases  in  which  it  would  be  found  extremely  difficult  and  sub- 
versive of  the  spirit  of  the  constitution,  to  maintain  the  con- 
struction that  appellate  jurisdiction  cannot  be  exercised  where 
one  of  the  parties  might  sue  or  be  sued  in  this  court 

The  constitution  defines  the  jurisdiction  of  the  supreme  court, 
but  does  not  define  that  of  the  inferior  courts.  Can  it  be  affirmed 
that  a  state  might  not  sue  the  citiz^i  of  another  state  in  a  cir- 
cuit court  ?  Should  the  circuit  court  decide  for  or  against  its 
jurisdiction,  should  it  dismiss  the  suit  or  give  judgment  against 
the  state,  might  not  its  decision  be  revised  in  the  supreme 
court  ?  The  argument  is  that  it  could  not ;  and  the  very  clause, 
which  is  urged  to  prove  that  the  circuit  court  could  give  no 
judgment  in  the  case,  is  also  urged  to  prove  that  its  judgment 
is  irreversible,  A  supervising  court  whose  peculiar  province 
it  is  to  correct  the  errors  of  an  inferior  court,  has  no  i>ower  to 
correct  a  judgment  given  without  jurisdiction;  because,  in  the 
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same  case,  that  supervising  court  has  origiual  jurisdiction. 
Had  negative  words  been  employed,  it  would  be  difficult  to  give 
them  this  construction,  if  they  would  admit  of  any  other.  But 
without  negative  words  this  irrational  construction  can  never  be 
maintained. 

So,  too,  in  the  same  clause,  the  jurisdiction  of  the  court  is 
declared  to  be  original  ^^in  cases  affecting  ambassadors,  other 
public  ministers,  and  consuls."  There  is,  perhaps,  no  part  of 
the  article  under  consideration  so  much  required  by  national 
policy  as  this;  unless  it  be  that  part  which  extends  the  judi- 
cial power  ^^to  all  cases  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States.''  It  has  been  generally  held 
that  the  state  courts  have  a  concurrent  jurisdiction  with  the 
federal  courts  in  cases  to  which  the  judicial  power  is  extende<l, 
unless  the  jurisdiction  of  the  federal  courts  be  rendered  exclu- 
sive by  the  words  of  the  thir<l  article.  If  the  words,  **to  all 
cases,"  give  exclusive  jurisdiction  in  cases  affecting  foreign  min- 
isters, they  may  also  give  exclusive  jurisdiction,  if  such  be  the 
will  of  congress,  in  cases  arising  under  the  constitution,  laws, 
and  treaties  of  the  United  States.  Now  suppose  an  indivi<iual 
were  to  sue  a  foreign  minister  in  a  state  court,  and  that  court 
were  to  maintain  its  jurisdiction,  and  render  judgment  against 
the  minister,  could  it  be  contended  that  this  court  would  be 
incapable  of  revising  such  judgment,  because  the  constitution 
had  given  it  original  jurisdiction  in  the  case  ?  If  this  could  be 
maintained,  then  a  clause,  inserted  for  the  purpose  of  excluding 
the  jurisdiction  of  all  other  courts  than  this,  in  a  particular  case, 
would  have  the  effect  of  excluding  the  jurisdiction  of  this  court 
in  that  very  case,  if  the  suit  were  to  be  brought  in  another 
court,  and  that  court  were  to  assert  jurisdiction.  This  tribunal, 
according  to  the  argument  which  has  been  urged,  could  neither 
revise  the  judgment  of  such  other  court,  nor  suspend  its  pro- 
cee4lings;  for  a  writ  of  prohibition,  or  any  other  similar  writ, 
is  in  the  nature  of  appellate  process. 

Foreign  consuls  frequently   assert  in   our  prize   courts  the 
claims  of  their  fellow-subjects.    These  suits  are  maintained  by 
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ize  the  legislature  to  disregard  the  distribntion  of  the  power 
previouslj  granted,  their  absence  will  justify  a  sound  construc- 
tion of  the  whole  article,  so  as  to  give  every  part  its  intended 
effect  It  is  admitted  that  *'aftenatiye  words  are  often  in  their 
operation  negatiye  of  other  objects  tiian  those  affirmed; "  and, 
that,  where  ^'a  negative  or  exclusive  sense  must  be  given  to 
them,  or  they  have  no  operation  at  all,"  they  must  receive  that 
negative  or  exclusive  sense.  But  where  they  have  full  opera- 
tion without  it,  where  it  would  destroy  some  of  the  most  impor- 
tant objects  for  which  the  power  was  created,  then,  we  think, 
affirmative  words  ought  not  to  be  construed  negatively. 

The  constitution  declares  that  in  cases  where  a  state  is  a 
party  the  supreme  court  shall  have  original  jurisdiction;  but 
does  not  say  that  its  appellate  jurisdiction  shall  not  be  exercised 
in  cases  where,  from  their  nature,  appellate  jurisdiction  is  given, 
whether  a  state  be  or  be  not  a  party.  It  may  be  conceded,  that, 
where  the  case  is  of  such  a  nature  as  to  admit  of  its  originating 
in  the  supreme  court,  it  ought  to  originate  there;  but  where 
from  its  nature  it  cannot  originate  in  that  court,  these  words 
ought  not  to  be  so  construed  as  to  require  it.  There  are  many 
cases  in  which  it  would  be  found  extremely  difficult,  and  sub- 
versive of  the  spirit  of  the  constitution,  to  maintain  the  con- 
struction  that  appellate  jurisdiction  cannot  be  exercised  where 
one  of  the  parties  might  sue  or  be  sued  in  this  court 

The  constitution  defines  the  jurisdiction  of  the  supreme  courts 
but  does  not  define  that  of  the  inferior  courts.  Can  it  be  aftened 
that  a  state  might  not  sue  the  citizen  of  another  state  in  a  cir- 
cuit court  ?  Should  the  circuit  court  decide  for  or  against  its 
jurisdiction,  should  it  dismiss  the  suit,  or  give  judgment  against 
the  state,  might  not  its  decision  be  revised  in  the  supreme 
court  ?  The  ai^ument  is  that  it  could  not;  and  the  very  clause, 
which  is  urged  to  prove  that  the  circuit  court  could  give  no 
judgment  in  the  case,  is  also  urged  to  prove  that  its  judgment 
is  irreversible.  A  supervising  court,  whose  peculiar  province 
it  is  to  correct  the  errors  of  an  inferior  court,  has  no  power  to 
correct  a  judgment  given  without  jurisdiction;  because,  in  the 
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extends,  and  in  which  original  jurisdiction  is  not  expressly 
given,  that  judicial  power  shall  be  exercised  in  the  appellate, 
and  only  in  the  appellate  form.  The  original  jurisdiction  of 
this  court  cannot  be  enlarged,  but  its  appellate  jurisdiction  may 
be  exercised  in  every  case  cognizable,  under  the  third  article  of 
the  constitution,  in  the  federal  courts,  in  which  original  jurisdic- 
tion cannot  be  exercised;  and  the  extent  of  this  judicial  power 
Is  to  be  measured,  not  by  giving  the  afl&rmative  words  of  the 
distributive  clause  a  negative  operation  in  every  possible  case, 
but  by  giving  their  true  meaning  to  the  words  which  define  its 
extent. 

The  counsel  for  the  defendant  in  error  urge,  in  opj)osition  to 
this  rule  of  construction,  some  dicta  of  the  court  in  the  case  of 
Marhury  v.  Madison. 

It  is  a  maxim  not  to  be  disregarded  that  general  expressions, 
in  every  opinion,  are  to  be  taken  in  connexion  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the  case, 
+hey  may  be  respected,  but  ought  not  to  control  the  judgment 
in  a  subsequent  suit  when  the  very  point  is  presented  for  decis- 
ion. The  reason  of  this  maxim  is  obvious.  The  question  actu- 
ally before  the  court  is  investigated  with  care,  and  considered 
in  its  full  extent.  Other  principles  which  may  serve  to  illus- 
trate it  are  considered  in  their  relation  to  the  case  decided,  but 
their  possible  bearing  on  all  other  cases  is  seldom  completely 
investigated. 

In  the  case  of  Marhury  v.  Madison^  the  single  question  be- 
fore the  court,  so  far  as  that  case  can  be  applied  to  this,  was 
whether  the  legislature  could  give  this  court  original  jurisdic- 
tion in  a  case  in  which  the  constitution  had  clearly  not  given  it, 
and  in  which  no  doubt  respecting  the  construction  of  the  arti- 
cle could  possibly  be  raised.  The  court  decided,  and,  we  think, 
very  properly,  that  the  legislature  could  pot  give  original  juris- 
diction in  such  a  case.  But  in  the  reasoning  of  the  court  in 
support  of  this  decision  some  expressions  are  used  which  go 
far  beyond  it.  The  counsel  for  Marbury  had  insisted  on  the 
unlimited  discretion  of  the  legislature  in  the  apportionment  of 
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the  judicial  power;  and  it  is  against  this  argument  that  the 
reasoning  of  the  court  is  directed.  Thej  say,  that,  if  such  had 
been  the  intention  of  the  article,  'Mt  would  certainly  have  l>eeu 
useless  to  proceed  farther  than  to  define  the  judicial  power,  and 
the  tribunals  in  which  it  should  be  vested."  The  court  says 
that  such  a  construction  would  render  the  clause,  dividing  the 
juiisdiction  of  the  court  into  original  and  appellate,  totally  use- 
less; that  '' affirmative  words  are  often,  in  their  operation, 
negative  of  other  objects  than  those  which  are  affirmed;  and 
in  this  case  (in  the  case  of  Marbury  v.  Madison)  a  negative 
or  exclusive  sense  must  be  given  to  them,  or  they  have  no  oper- 
ation at  all."  ^'It  cannot  be  presumed,"  adds  the  court,  ^'that 
any  clause  in  the  constitution  is  intended  to  be  without  effect; 
and  therefore  such  a  construction  is  inadmissible,  unless  the 
words  require  it." 

The  whole  reasoning  of  the  court  proceeds  upon  the  idea 
that  the  affirmative  words  of  the  clause,  giving  one  sort  of  juris- 
diction, must  imply  a  negative  of  any  other  sort  of  jurisdiction, 
because  otherwise  the  words  would  be  totally  inoperative;  and 
this  reasoning  is  advanced  in  a  case  to  which  it  was  strictly  ap- 
plicable. If  in  that  case  original  jurisdiction  could  have  been 
exercised,  the  clause  imder  consideration  would  have  been  en- 
tirely useless.  Having  such  cases  only  in  its  view,  the  court 
lays  down  a  principle  which  is  generally  correct,  in  terms  much 
broaSer  than  Hie  decision,  and  not  only  much  broader  than  the 
^■easoning  with  which  that  decision  is  supported,  but  in  some 
instances  contradictory  to  its  principle.  The  reasoniug  sustains 
the  negative  operation  of  the  words  in  that  case,  because  other- 
T\ise  the  clause  would  have  no  meaning  whatever,  and  because 
such  operation  was  necessary  to  give  effect  to  the  intention  of 
the  article.  The  effort  now  made  is,  to  apply  the  conclusion  to 
which  the  court  was  conducted  by  that  reasoning  in  the  parti- 
cular case,  to  one  in  which  the  words  have  their  f  uU  operation 
when  ^understood  affirmatively,  and  in  which  the  negative  or 
exclusive  sense  is  to  be  so  used  as  to  defeat  some  of  the  great 
objects  of  the  article. 
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To  this  conBtruction  the  court  cannot  give  its  assent.  The 
general  expressions  in  the  case  of  Marbury  v.  MadUon  must  be 
understood  with  the  limitations  which  are  ^ven  to  thi-m  in  this 
opinion;  limitations  which  in  no  deg^-ee  affect  the  decision  in  that 
case,  or  the  tenor  of  its  reasoning. 

The  counsel  who  closed  the  argument  put  several  eases  for 
tlie  purpose  of  illustratiun,  which  he  supposed  to  arise  under  the 
constitution,  and  yet  to  be  apparently  witbuut  the  jurisdictioa 
of  the  court. 

Were  &  state  to  lay  a  daty  on  exports,  to  collect  the  moncfy 
and  place  it  in  her  treasury,  could  the  citLzen  who  paid  it,  hd 
asks,  maintflin  a  suit  in  this  oonrt  against  such  state,  to  recover 
back  the  money  7 

Perhaps  not  Withont,  however,  deciding  such  supposed  cas^ 
we  may  sey  that  it  is  entir^  onlike  that  under  consideration. 

Hie  citizen  who  has  paid  his  mon^  to  Ms  state  nnder  a  law 
that  is  Toid  is  in  Ihe  same  situation  witii  every  other  person  who 
has  paid  money  by  mistake.  The  law  raises  an  assumpsit  to 
return  tiie  money,  and  it  is  npon  that  assumpsit  that  the  action 
is  to  be  maintained.  To  refuse  to  comply  with  this  assumpsit 
may  be  no  more  a  violation  of  the  constitntion  than  to  refuse 
to  comply  with  any  other;  and  as  the  federal  courts  nev^  had 
jurisdiction  over  contracta  betn'een  a  state  and  its  citizens,  they 
may  have  none  over  tiiis.  But  let  us  so  vary  the  snpposed  case 
as  to  give  it  a  real  resemblance  to  tliat  under  consideration. 
Suppose  a  citozen  to  refuse  to  pay  tliis  export  duty,  and  a  soit  to 
be  instituted  for  the  pnrpose  of  compelling  him  to  pay  it  H4 
pleads  the  constitution  of  the  United  States  in  bar  of  the  action, 
notwithstanding  which  the  court  gives  judgment  against  him. 
This  would  be  a  case  arising  under  the  constitution,  and  would 
be  the  very  case  now  before  the  court. 

We  are  also  asked,  if  a  state  should  confiscate  property  se- 
cured by  a  treaty,  whether  the  individual  could  maintain  an 
action  for  that  property. 

If  the  property  confiscated  be  debts,  our  own  experiwice  in- 
forms us  that  the  remedy  of  the  creditor  against  his  debtor 
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remains.    If  it  be  land  which  is  secured,  by  a  treaty,  and  after- 
wards  confiscated  by  a  state,  the  argument  does  not  assnme  that 
this  title,  thus  secured,  could  be  extinguished  by  an  act  of  con- 
fiscation.   The  injured  party,  therefore,  has  his  remedy  against 
the  occupant  of  the  land  for  that  which  the  treaty  secures  to 
him,  not  against  the  state  for  money  which  is  not  secured  to  him 
The  case  of  a  state  which  pays  off  its  own  debts  with  paper 
money  no  more  resembles  this  than  do  those  to  which  we  have 
already  adverted.    The  courts  have  no  jurisdiction  over  the 
contract    They  cannot  enforce  it,  nor  judge  of  its  violation.    Let 
it  be  that  the  act  discharging  the  debt  is  a  mere  nullity,  and 
that  it  is  still  due.    Yet  the  federal  courts  have  no  cognizance 
of  the  case.    But  suppose  a  state  to  institute  proceedings  against 
an  individual,  which  depended  on  the  validity  of  an  act  emitting 
bills  of  credit;  supi)ose  a  state  to  prosecute  one  of  its  citizens 
for  refusing  pax>er  money,  who  should  plead  the  constitution  in 
bar  of  such  prosecution.    If  his  plea  should  be  overruled,  and 
judgment  rendered  against  him,  his  case  would  resemble  this; 
and  unless  the  jurisdiction  of  this  court  might  be  exercised  over 
it,  the  constitution  would  be  violated,  and  the  injured  party  be 
unable  to  bring  his  case  before  that  tribunal  to  which  the  people 
of  the  United  States  have  assigned  all  such  cases. 

It  is  most  true  that  this  court  will  not  take  jurisdiction  if  it 
should  not;  but  it  is  equally  true  that  it  must  take  jurisdiction 
if  it  should.  The  judiciary  cannot,  as  the  legislature  may,  avoid 
a  measure  because  it  approaches  the  confines  of  the  constitu- 
<don.  We  cannot  pass  it  by  because  it  is  doubtful.  With  what- 
ever doubts,  with  whatever  difficulties,  a  case  may  be  attended; 
we  must  decide  it,  if  It  be  brought  before  us.  We  have  no  more 
right  to  decline  the  exercise  of  jurisdiction  which  is  given  than 
to  usurp  that  which  is  not  given.  The  one  or  the  other  would 
be  treason  to  the  constitutions  Questions  may  occur  which  we 
would  gladly  avoid;  but  we  cannot  avoid  them.  All  we  can  do 
is,  to  exercise  our  best  judgment,  and  conscientiously  to  perform 
our  duty.  In  doing  this,  on  the  present  occasion,  we  find  this 
tribunal  invested  with  appellate  jurisdiction  in  all  cases  arising 
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under  the  constitution  and  laws  of  the  United  States.    We  find 
no  exception  to  this  grant,  and  we  cannot  insert  one. 

To  escape  the  operation  of  these  comprdiensiye  words,  the 
counsel  for  the  defendant  has  mentioned  instances,  in  w}iich! 
the  constitution  might  be  violated  without  giving  jurisdiction 
to  this  court.  These  words,  therefore,  however  universal  in 
their  expression,  must,  he  contends,  be  limited  and  controlle<i 
in  their  construction  by  circumstances.  One  of  these  instances 
is  the  grant  by  a  state  of  a  patent  of  nobility.  The  court,  he 
says,  cannot  annid  this  grant 

This  may  be  very  true,  but  by  no  means  justifies  the  inference 
drawn  from  it.  The  article  does  not  extend  the  judicial  power 
to  every  violation  of  the  constitution  which  may  possibly  take 
place,  but  to  "a  case  in  law  or  equity"  in  which  a  right  under 
such  law  is  asserted  in  a  court  of  justice.  If  the  question  can- 
not be  brought  into  a  court,  then  there  is  no  case  in  law  or 
equity,  and  no  jurisdiction  is  given  by  the  words  of  the  article. 
But  if,  in  any  controversy  depending  in  a  court,  the  cause  should 
depend  on  the  validity  of  such  a  law,  that  would  be  a  case  arising 
under  the  constitution,  to  which  the  judicial  power  of  the  United 
States  would  extend.  The  same  observation  applies  to  the  other 
instances  with  which  the  counsel  who  opened  the  cause  has  illus- 
trated Ihis  argument.  Although  they  show  that  there  may  be 
^iclations  of  the  constitution  of  which  the  courts  can  take  no 
cognizance,  they  do  not  show  that  an  interpretation  more  restric- 
tive than  the  words  themselves  import  ought  to  be  given  to  this 
article.  They  do  not  show  that  there  can  be  "a  case  in  law  or 
equity,"  arising  under  the  constitution,  to  which  the  judicial 
power  does  not  extend. 

We  think,  then,  that,  as  the  constitution  originally  stood,  the 
ai)pellate  jurisdiction  of  this  court,  in  all  cases  arising  under  the 
constitution,  laws,  or  treaties  of  the  United  States,  was  not  ar- 
rested by  the  circumstance  that  a  state  was  a  party. 

This  leads  to  a  consideration  of  the  eleventh  amendment. 

It  is  in  these  words:  ^*The  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in  law  or  equity 
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commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citicens  or  subjects  of  any 
foreign  state." 

It  is  a  part  of  our  Mstory,  that,  at  the  adoption  of  the  consti- 
tution, all  the  states  were  greatly  indebte<l;  and  the  appiaeihen- 
sion  that  these  debts  might  be  prosecuted  in  the  federal  courts 
fomie<l  a  xery  serious  objection  to  that  instrument.  Suits  were 
instituted,  and  the  court  maintained  its  jurisdiction.  The  alarm 
was  general;  and  to  quiet  the  apprehensions  that  were  so  exten- 
sively  entertained,  this  amendment  was  proposed  in  congress, 
and  adopted  by  the  state  legislatures.  That  its  motive  was  not 
to  maintain  the  sovereignty  of  a  state  from  the  d^radation  sup- 
]>osed  to  attend  a  compulsory  appearance  before  the  tribunal  of 
the  nation  may  be  inferred  from  the  terms  of  the  amendment. 
It  does  not  comprehend  controversies  between  t^'o  or  more 
states,  or  between  a  state  and  a  foreign  state.  The  jurisdiction 
of  the  court  still  extends  to  these  cases;  and  in  these  a  state 
may  still  be  sued.  We  must  ascribe  ihe  amendment,  then,  to 
some  other  cause  than  the  dignity  of  a  state.  There  is  no 
difficulty  in  finding  this  cause.  Those  who  were  inhibited  from 
commencing  a  suit  against  a  state,  or  from  prosecuting  one 
which  might  be  commenced  before  the  adoption  of  the  amend- 
ment, were  persons  who  might  probably  be  its  cre<iitors.  There 
was  not  much  reason  to  fear  that  foreign  or  sister  states  would 
be  creditors  to  anv  considerable  amount,  and  there  was  reason 
to  retain  the  jurisdiction  of  the  court  in  those  cases,  because  it 
Diight  be  essential  to  the  preservation  of  peace.  The  amend- 
ment, therefore,  extended  to  suits  commenced  or  prosecuted  by 
individuals,  but  not  to  those  brought  by  states. 

The  first  impression  made  on  the  mind  by  this  amendment 
is  that  it  was  intended  for  those  cases,  and  for  those  only,  in 
which  some  demand  against  a  state  is  made  by  an  individual  in 
the  courts  of  the  union.  If  we  consider  the  causes  to  which  it 
is  to  be  traced,  we  are  conducted  to  the  same  conclusion.  A 
general  interest  might  well  be  felt  in  leaving  to  a  state  the  full 
power  of  consulting  its  convenience  in  the  adjustment  of  its 
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debts,  or  of  other  claims  ui>on  itj  bat  no  Interest  coold  be  Uitb 
in  so  changing  the  relations  between  tiie  whole  and  its  partB  as 
to  strip  th.e  gorernment  of  the  means  of  piotectiilg,  hj  the  in- 
struDientality  of  its  coui'ts.  the  constitation  and  laws  from  active 
viola  Ijou. 

The  \t'ords  of  the  amendment  appear  to  the  conrt  to  jnatlfy 
and  require  this  construction.  The  judicial  power  la  not  "to 
extend  to  any  suit  ia  law  or  eqolt^  conunenced  or  pnwecnted 
against  one  of  tiie  United  States  bydtiBeas  of  another  state,"  &c 

What  is  a  suit  ?  We  understand  it  to  be  the  prosecution  or 
pnrsnit  of  some  claim,  demand,  or  request.  In  law  language 
it  is  the  prosecution  of  some  dmtand  in  a  court  of  Justice.  The 
remedy  for  every  epecies  of  wrong  is,  says  Judge  Blackstone, 
''the  being  put  in  possession  of  that  right  whereof  the  party 
injured  is  deprived."  "l^e  instruments  whereby  this  remedy 
is  obtained  are  a  diversity  of  suits  and  actions,  which  are  de- 
fined by  the  Mirror  to  be  the  'lawful  demand  of  one's  right.' 
Or,  as  Braciou  antl  Fleta  express  it,  iu  the  words  of  Justinian, 
'jut  protequsndi  in  judicio  quod  aUcui  dtbetur.'"  Blackstone 
thffli  proceeds  to  describe  every  species  of  remedy  by  suit;  and 
tli^  are  all  cases  irtiere  the  party  suing  claims  to  obtain  some- 
thing to  which  he  has  a  right 

To  commence  a  suit  is  to  demand  so  wishing  by  the  institu- 
tion of  process  in  a  court  of  justice;  and  to  prosecute  the  suit 
is,  according  to  the  common  acceptation  of  language,  to  con- 
tinue that  demand.  By  a  suit  commenced  by  an  individual 
against  a  state  we  should  understand  process  sued  out  by  that 
individual  agaiu^  the  state,  for  the  purpose  of  establishing  some 
claim  gainst  it  by  the  judgment  of  a  court;  and  the  prosecution 
of  that  suit  is  its  continuance.  Whatever  may  be  the  stages 
of  its  progress,  the  actor  is  still  the  sam&  Suits  had  been  com- 
uienceil  in  the  supreme  court  against  some  of  the  states  before 
this  amendment  was  introduced  int«  congress,  and  others  mi^t 
be  commenced  before  it  should  be  adopted  by  the  state  legisla- 
tures, and  might  be  depending  at  the  time  of  its  adoption.  The 
object  of  the  amendment  was  not  only  to  prevent  the  commence- 
ment of  future  suits,  but  to  arrest  the  prosecution  of  those  whl 
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might  be  conimenced  when  this  article  should  form  a  part  of  the 
constitution.  It  therefore  embraces  both  objects;  and  its  mean- 
ing is,  that  the  judicial  power  shall  not  be  construed  to  extend 
to  any  suit  which  may  be  commenced,  or  which,  if  already  com- 
menced, may  be  prosecuted  against  a  state  by  the  citizen  pf  an- 
other state.  If  a  suit  brought  in  one  court,  and  carried  by  legal 
ITocess  to  a  supervising  court,  be  a  continuation  of  the  same 
suit,  then  this  suit  is  not  commenced  nor  prosecuted  against  a 
state.  It  is  clearly,  in  its  commencement,  the  suit  of  a  state 
against  an  individual,  which  suit  is  transferred  to  this  court,  not 
for  the  purpose  of  asserting  any  claim  against  the  state,  but  for 
the  pui-pose  of  asserting  a  constitutional  defence  against  a  claim 
made  by  a  state. 

A  writ  of  error  is  defined  to  be  a  commission  by  which  the 
judges  of  one  court  are  authorized  to  examine  a  record  upon 
which  a  judgment  was  given  in  another  court,  and,  on  such  ex- 
amination, to  afiirm  or  reverse  the  same  according  to  law.  "If," 
says  my  Lord  Ck)ke,  "by  the  writ  of  error  the  plaintiff  may  re- 
cover or  be  restored  to  anything,  it  may  be  release<i  by  the  name 
of  an  action."  In  Bacon's  Abridgment,  tit.  Error,  L.  it  is  laid 
down,  that,  "  where  by  a  wTit  of  error  the  plaintiff  shall  recover 
or  be  restored  to  any  personal  thing,  as  <lebt,  damage,  or  the 
like,  a  release  of  all  actions  personal  is  a  good  plea;  and  when 
land  is  to  be  recovered  or  restored  in  a  writ  of  error,  a  release  of 
actions  real  is  a  good  bar;  but  where  by  a  writ  of  error  the  plain- 
tiff shall  not  be  restored  to  any  personal  or  real  thing,  a  release 
of  all  actions,  real  or  personal,  is  no  bar."  And  for  this  w^e  have 
the  authority  of  Lord  Coke,  botli  in  his  Commentary  on  Littleton 
and  in  his  Reports.  A  writ  of  error,  then,  is  in  the  nature  of  a 
suit  or  action,  when  it  is  to  restore  the  party  who  obtains  it  to 
the  possession  of  anything  which  is  withheld  from  him,  not 
when  its  operation  is  entirely  defensive. 

This  rule  will  apply  to  writs  of  error  from  the  courts  of  the 
United  States,  as  well  as  to  those  writs  in  England. 

Under  the  judiciary  act  the  effect  of  a  writ  of  error  is  simply 
to  bring  the  record  into  court,  and  submit  the  judgment  of  the 
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inferior  taribunal  to  re-examination.  It  does  not  in  aay  manner 
act  upon  the  parties;  it  acts  only  on  the  record.  It  removes  the 
record  into  the  supervising  tribunal.  Where,  then,  a  state  ob- 
tains  a  judgment  against  an  individual,  and  the  court  rendering 
such  judgment  overrules  a  defence  set  up  imder  the  constitution 
or  laws  of  the  United  States,  the  transfer  of  this  record  into  the 
supreme  court-,  tov  the  sole  purpose  of  inquiring  whether  the 
judgment  violates  the  constitution  or  laws  of  the  United  States, 
can  with  no  propriety,  we  think,  be  denominated  a  suit  com- 
menced or  prosecuted  against  the  state  whose  judgment  is  so 
far  re-examine<l.  Nothing  is  demanded  from  the  state.  No 
claim  against  it  of  any  description  is  asserted  or  prosecuted. 
The  party  is  not  to  be  restored  to  the  possession  of  anything. 
Essentially,  it  is  an  appeal  on  a  single  point;  and  the  defendant 
who  appeals  from  a  judgment  rendered  against  him  is  never  said 
to  commence  or  prosecute  a  suit  against  the  plaintiff  who  has 
obtained  the  judgment.  The  writ  of  error  is  given  rather  than 
an  appeal,  because  it  is  the  more  usual  mode  of  removing  suits 
at  common  law;  and  because,  perhaps,  it  is  more  technically 
proper  where  a  single  point  of  law,  and  not  the  whole  case,  is  to 
be  re-examined.  But  an  appeal  might  be  given,  and  might  be  so 
regulated,  as  to  effect  every  purpose  of  a  writ  of  error.*  The 
mode,  of  removal  is  form,  and  not  substance.  Whether  it  be  by 
writ  of  error,  or  appeal,  no  claim  is  asserted,  no  demand  is  made^ 
by  the  original  defendant;  he  only  asserts  the  constitutional 
right  to  have  his  defence  examined  by  that  tribunal  whose  pro- 
vince it  is  to  construe  the  constitution  and  laws  of  the  union. 

The  only  part  of  the  proceeding  which  is  in  any  manner  per- 
sonal is  the  citation.  And  what  is  the  citation  ?  It  is  simply 
notice  to  the  opposite  party  that  the  record  is  transferred  into 
another  court,  where  he  may  appear  or  decline  to  appear,  as 
his  judgment  or  inclination  may  determine.  As  the  party  who 
has  obtained  a  judgment  is  out  of  court,  and  may,  therefore,  not 
know  that  his  cause  is  removed,  common  justice  requires  that 
notice  of  the  fact  should  be  given  him.  But  this  notice  is  not  a 
suit,  nor  has  it  the  effect  of  process.    If  the  ||||||||||||||y^ 
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choose  to  appear,  he  cannot  be  brought  into  court,  nor  is  his  fail- 
ure til  appear  considered  as  a  defarult  Judgment  cannot  be 
giveu  ag.'iinst  him  for  his  non-appearance,  but  the  judgment  is 
to  be  re-examined,  and  reverse<l  or  affirmed,  in  like  manner  as 
if  the  party  had  appeared  and  argued  his  cause. 

The  point  of  view,  in  which  this  writ  of  error,  with  its  citar 
tioD,  has  been  considered  uniformly  in  the  courts  of  the  union, 
has  been  well  illustrated  by  a  reference  to  the  course  of  this 
court  in  suits  instituted  by  the  United  States.  The  universally 
received  opinion  is  that  no  suit  can  be  commenced  or  prosecuted 
against  the  United  States;  that  the  judiciary  act  does  not  author- 
ize such  suits.  Yet  writs  of  error,  accompanied  with  citations, 
have  uniformly  issued  for  the  removal  of  judgments  in  favor  of 
the  United  States  into  a  superior  court,  where  they  have,  like 
those  in  favor  of  an  individual,  been  re-examined,  and  affirmed 
or  reversed.  It  has  never  been  suggested  that  such  vnrit  of 
error  was  a  suit  against  the  United  States,  and  therefore  not 
within  the  jurisdiction  of  the  appellate  court 

It  is.  then,  the  opinion  of  the  court  that  the  defendant,  who 
removes  a  judgment  rendered  against  him  by  a  state  court  into 
this  court,  for  the  purpose  of  re-examining  the  question,  whether 
that  judgment  be  in  violation  of  the  constitution  or  laws  of  the 
United  States,  does  not  commence  or  prosecute  a  suit  against 
the  state,  whatever  may  be  its  opinion,  where  the  effect  of  the 
\yTit  may  be  to  restore  the  party  to  the  possession  of  a  thing 
wliich  he  demands. 

But  should  we  in  this  be  mistaken,  the  error  does  not  affect 
the  case  now  before  the  court  If  this  writ  of  error  be  a  suit 
in  the  sense  of  the  eleventh  amendment,  it  is  not  a  suit  com- 
menced or  prosecuted  "by  a  citizen  of  another  state,  or  by  a 
citizen  or  subject  of  any  foreign  state.-'  It  is  not  then,  within 
the  amendment,  but  is  governed  entirely  by  the  constitution  as 
originally  framed;  and  we  have  already  seen  that  in  its  origin 
the  judicial  i)ower  was  extended  to  all  cases  arising  under  the 
constitution  or  laws  of  the  United  States,  without  respect  to 
|)arties. 
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2d.  The  second  objection  to  the  jnricidictioii  of  the  coart  is 
diat  ite  appellate  power  cannot  be  exeTdsed,  in  any  case,  over 
the  judgment  of  a  state  conrt 

This  objection  is  sustained  ehiefl;  b^  armaments  drawn  from 
the  supposed  total  separation  of  the  judicisiy  of  a  state  firom 
that  of  the  union,  and  their  entire  independence  of  each  other. 
Tbe  a^ninent  considers  the  federal  Jndlclarr  as  completely  foi^ 
«lgn  to  tiiat  of  a  state,  and  as  being  no  more  connected  with 
it,  in  aaj  respect  whatever,  than  the  court  of  a  foreign  state. 
If  this  hypothesis  be  jost,  the  argument  fonndetl  on  it  is  equally 
so;  but  if  the  hypothesis  be  not  supported  by  the  constitution, 
tlie  argument  fidls  witii  it. 

This  hypothesis  is  not  founded  on  any  words  in  the  constitu- 
tion whidi  might  8e«n  to  countenance  it,  but  on  the  unreason- 
ableness of  giving  a  contrary  cbnstructioii  to  words  which  seem 
to  require  it,  and  on  tbe  incompatibility  of  the  application  of 
the  appellate  jurisdiction  to  the  judgments  of  state  courts  with 
tiiat  constitutional  relation  which  subsists  between  the  govem- 
ment  of  the  union  and  the  gOTemments  of  those  states  which 
cmnposeit 

I^et  this  unreasonableness,  this  total  incompatibility,  be  ex- 
amined. 

That  the  United  States  form,  for  many  and  for  most  impor- 
tant pnrposes,  a  single  nation  has  not  yet  been  denied.  In  war 
we  are  one  people.  In  making  peace  we  are  one  people.  In  all 
commercial  regulations  we  are  one  and  the  same  people.  In 
many  other  respects  the  American  people  are  one.  And  the  goT- 
emaient  whi<^  is  alone  capable  of  controlling  and  managing 
their  interests  in  all  these  respects  is  the  government  of  the  union. 
It  is  their  government,  and  in  that  character  they  have  no  other. 
America  has  chosen  to  be,  in  many  respects,  and  to  many  i  ur- 
poses,  a  nation;  and  for  all  these  purposes  her  government  is 
complete;  to  all  these  objects  it  is  competent.  The  people  have 
decliu«d  that  in  the  exercise  of  all  powers  given  for  these  objects 
it  is  supreme.  It  can,  then,  in  effecting  these  objecte,  legiti- 
mately control  all  individuals  or  government*  within  the  Ameri- 
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can  territory.  The  constitution  an<l  laws  of  a  state,  so  far  as 
they  are  repugnant  to  the  constitution  and  laws  of  the  United 
States,  are  absolutely  void.  These  states  are  constituent  parts 
of  the  United  States.  They  are  members  of  one  great  empire, — 
for  some  purposes  sovereign,  for  some  purposes  subordinate. 

In  a  government  so  constituted  is  it  unreasonable  that  the 
judicial  power  should  be  competent  to  give  efficacy  to  the  con- 
stitutional laws  of  the  legislature?  That  <lepartment  can  de- 
cide on  the  validity  of  the  constitution  or  law  of  a  state,  if  it 
be  repugnant  to  the  constitution  or  to  a  law  of  the  United  States. 
Is  it  unreasonable  that  it  should  also  be  empowered  to  decide 
on  the  judgment  of  a  state  tribunal  enforcing  such  unconstitu- 
tional law  ?  Is  it  so  very  unreasonable  as  to  furnish  a  justifica- 
tion for  controlling  the  wor<ls  of  the  constitution  ? 

Vs'e  think  it  is  not.  We  think,  that,  in  a  government  acknowl- 
edgedly  supreme  with  respect  to  objects  of  vital  interest  to  the 
nation,  there  is  nothing  inconsistent  with  sound  reason,  nothing 
incompatible  with  the  nature  of  government,  in  making  all  its 
departments  supreme,  so  far  as  resp)ects  those  objects,  and  so 
far  as  is  necessarv  to  their  attainment.  The  exercise  of  the 
appellate  power  over  those  judgments  of  the  state  tribunals, 
which  may  contravene  the  constitution  or  laws  of  the  United 
States,  is,  we  believe,  essential  to  the  attainment  of  those  objects. 

The  propriety  of  entrusting  the  construction  of  the  constitu- 
tion, and  laws  made  in  pursuance  thereof,  to  the  judiciary  of 
the  union,  has  not,  we  believe,  as  yet  been  drawn  into  question. 
It  seems  to  be  a  corollary  from  this  political  axiom,  that  the 
federal  courts  should  either  possess  exclusive  jurisdiction  in 
such  cases,  or  a  power  to  revise  the  judgment  rendered  in  them 
by  the  state  tribunals.  If  the  federal  and  state  courts  have 
concurrent  jurisdiction  in  all  cases  arising  under  the  constitu- 
tion, laws,  an<i  treaties  of  the  United  States;  and  if  a  case  of 
this  description  brought  in  a  state  court  cannot  be  removed  be- 
fore judgment,  nor  re^1sed  after  judgment,  then  the  construc- 
tion of  the  constitution,  laws,  and  treaties  of  the  United  States 
is  not  confided  particularly  to  their  judicial  department,  but  is 
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confided  equally  to  that  department,  and  to  the  state  courts, 
however  they  may  be  constituted.  "Thirteen  independent 
courts,"  says  a  very  celebrated  statesman,  (and  we  have  now 
more  than  twenty  such  courts)  ^'bJ  fliial  jurisdiction  over  the 
same  causes,  arising  upon  the  same  laws,  is  a  hydra  in  govern- 
ment, from  which  nothing  but  contradiction  and  confusion  can 
proceed." 

Dismissing  the  unpleasant  suggestion  that  any  motives,  which 
may  not  be  fairly  avowed,  or  which  ought  not  to  exist,  can  ever 
influence  a  state  or  its  courts,  the  necessity  of  uniformity,  as 
well  as  correctness,  in  expounding  the  constitution  and  laws  of 
the  United  States,  wouhl  itself  suggest  the  propriety  of  vesting 
in  some  single  tribunal  the  power  of  deciding,  in  the  last  resort, 
all  cases  in  which  they  are  involved. 

We  are  not  restrained,  then,  by  the  political  relations  be- 
tween the  general  and  state  governments,  from  construing  the 
words  of  the  constitution,  defining  the  judicial  power,  in  their 
true  sense.  We  are  not  bound  to  construe  them  more  restric- 
tively  than  they  naturally  impoi*t 

They  give  to  the  supreme  court  appellate  jurisdiction  in  all 
cases  arising  under  the  constitution,  laws,  and  treaties  of  the 
United  States.  The  words  are  broad  enough  to  comprehend 
all  cases  of  this  description,  in  whatever  court  they  may  be  de- 
cided. In  expounding  them  we  may  be  permitted  to  take  into 
view  those  consi<lerations  to  which  courts  have  always  allowed 
great  weight  in  the  exposition  of  laws. 

The  framers  of  the  constitution  would  naturally  examine  the 
state  of  things  existing  at  the  time;  an<l  their  work  sufficiently 
attests  that  they  did  so.  All  acknowledge  that  they  were  con- 
vened for  the  purpose  of  strengthening  the  confederation  by 
enlarging  the  powers  of  the  government,  and  by  giving  efficacy 
to  those  which  it  before  possessed,  but  could  not  exercise. 
They  inform  us  themselves,  in  the  instrument  they  presented  to 
the  American  public,  that  one  of  its  objects  was  to  form  a  more 
perfect  union.  Un<ier  such  circumstances  we  certainly  should 
not  expect  to  find  in  that  instrument  a  diminutioi 
ers  of  the  actual  government 
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Previous  to  the  adoption  of  the  confederatioD  congress  estab- 
lished courts  which  received  appeals  in  prize  causes  decided 
in  the  courts  of  the  respective  states.  This  power  of  the  gov- 
eminent  to  establish  tribunals  for  these  appeals^  was  thought 
consistent  with,  and  was  founded  on,  its  political  relations  with 
the  states.  These  courts  did  exei'cise  appellate  jurisdiction  over 
tliose  cases  decided  in  the  state  courts  to  which  the  judicial 
power  of  the  fe«ieral  govemnient  extende<l. 

The  confederation  gave  to  congress  the  power  ''of  establish- 
ing courts  for  receiving  and  determining  finally  appeals  in  all 
cases  of  captures." 

This  power  was  uniformly  construed  to  authorize  those  courts 
to  receive  appeals  from  the  sentences  of  state  courts,  and  to 
affirm  or  reverse  them.  State  tribunals  are  not  mentioined; 
but  this  clause  in  the  confe<ieration  necessarily  comprises  them. 
Yet  the  i-elation  between  the  general  and  state  governments  was 
much  weaker,  much  more  lax,  uoder  the  confe<leration,  than 
under  the  present  constitution;  and  the  states  being  much  more 
completely  sovereign,  their  institutions  were  much  more  inde- 
pendent. 

The  convention  which  framed  the  constitution,  on  turning 
their  attention  to  the  judicial  power,  found  it  limited  to  a  few 
objects,  but  exercised,  with  respect  to  some  of  those  objects,  in 
its  appellate  form,  over  the  judgments  of  the  state  courts.  They 
extend  it,  among  other  objects,  to  all  cases  arising  under  the 
constitution,  laws,  and  treaties  of  the  Unite<i  States;  and  in  a 
subsequent  clause  declare  that  in  such  cases  the  supreme  court 
shall  exercise  appellate  juris<liction.  Nothing  seems  to  be  given 
which  woul<l  justify  the  withdrawal  of  a  judgment  rendered  in 
a  state  court,  on  the  constitution,  laws,  or  treaties  of  the  United 
States,  from  this  appellate  jurisdiction. 

Great  weight  has  always  been   attached,  and  very  rightly 

attached,  to  contemporaneous  exposition.    !No  question,  it  is 

believed,  has  risen  to  which  this   principle  applies   more  un- 

equivocaUy  than  to  that  now  under  consideration. 

The  opinion  of  the  Federalist  has  always  been  considered  as 
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of  great  authority.  It  is  a  complete  commentary  on  our  consti- 
tution; and  is  appealed  to  by  all  parties  in  the  questions  to 
which  that  instrument  has  given  birth.  Its  intrinsic  merit  enti- 
tles it  to  this  high  rank;  and  the  part  two  of  its  authors  per- 
formed in  framing  the  constitution  put  it  very  much  in  their 
power  to  explain  the  views  with  which  it  was  framed.  These 
essays  having  been  published  while  the  constitution  was  before 
the  nation  for  adoption  or  rejection,  and  having  been  wTitlen  in 
answer  to  objections  founde<l  entirely  on  the  extent  of  its  pow- 
ers, and  on  its  diminution  of  state  sovereignty,  are  entitled  to 
the  more  consideration  where  they  frankly  avow  that  the  power 
objected  to  is  given,  and  defend  it. 

In  discussing  the  extent  of  the  judicial  power,  the  Federalist 
says,  "Here  another  question  occurs:  What  relation  would 
subsist  between  the  national  and  state  courts  in  these  instances 
of  concurrent  jurisdiction  ?  I  answer,  that  an  appeal  would 
certainly  lie  from  the  latter  to  the  supreme  court  of  the  United 
States.  The  constitution  in  direct  terms  gives  an  appellate 
jurisdiction  to  the  supi'eme  court  in  all  the  enumerated  cases  of 
federal  cognizance  in  which  it  is  not  to  have  an  original  one, 
without  a  single  expression  to  confine  its  operation  to  the  infe- 
rior fe<leral  courts.  The  objects  of  appeal,  not  the  tribunals 
from  which  it  is  to  be  made,  are  alone  contemplate<l.  From 
this  circumstance,  and  from  the  reason  of  the  thing,  it  ought  to 
be  construed  to  extend  to  the  state  tribunals.  Either  this  must 
be  the  case,  or  the  local  courts  must  be  excluded  from  a  con- 
current jurisdiction  in  matters  of  national  concern,  else  the 
judicial  authority  of  the  union  may  be  eluded  at  the  pleasure 
of  every  plaintiff  or  prosecutor.  Neither  of  these  consequences 
ought,  without  evident  necessity,  to  be  involved;  the  latter 
would  be  entirely  inadmissible,  as  it  would  <lefeat  some  of  the 
most  important  and  avowed  purposes  of  the  proposed  govern- 
ment, and  would  essentially  embarrass  its  measures.  Nor  do  I 
perceive  any  foundation  for  such  a  supposition.  Agreeably  to 
the  remark  already  made,  the  national  and  state  systems  are  to 
be  regarded  as   one  whole.    The  courts  of  the  latter  will  of 
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course  be  natural  auxiliaries  to  the  execution  of  the  laws  of  the 
union^  and  an  appeal  from  thein  Tvill  as  naturaU}*  lie  to  that  tri- 
bunal which  is  destined  to  unite  and  assimilate  the  principles  of 
natural  justice  and  the  rules  of  natural  decision.  The  evident 
aiui  of  the  plan  of  the  national  convention  is  that  all  the  causes 
of  the  specified  classes  shall,  for  weighty  public  reasons,  re- 
ceive their  original  or  final  determination  in  the  courts  of  the 
union.  To  confine,  therefore,  the  general  expressions,  which 
give  appellate  jurisdiction  to  the  supreme  court,  to  appeals  from 
the  subordinate  federal  courts,  instead  of  allowing  their  exten- 
sion to  the  state  courts,  would  be  to  abridge  the  latitude  of  the 
terms,  in  subversion  of  the  intent,  contrary  to  every  sound  rule 
of  interpretation.'' 

A  contemporaneous  exposition  of  the  constitution,  certainly 
of  not  less  authority  than  that  which  has  been  just  cited,  is  the 
judiciary  act  itself.  We  know  that  in  the  congress  which  passed 
that  act  were  many  eminent  members  of  the  convention  which 
formed  the  constitution.  Not  a  single  individual,  so  far  as  is 
know^,  supposed  that  part  of  the  act,  which  gives  the  supreme 
court  appellate  jurisdiction  over  the  judgments  of  the  state 
courts  in  the  cases  therein  specified,  t*i  be  unauthorized  by  the 
constitution. 

While  on  this  part  of  the  argument,  it  may  be  also  material  to 
observe  that  the  uniform  decisions  of  this  court  on  the  point 
now  under  consideration  have  been  assented  to,  with  a  single 
exception,  by  the  courts  of  eveiy  state  in  the  union  whose  judg- 
ments have  been  revised.  It  has  been  the  unwelcome  duty  of 
this  tribunal  to  reverse  the  judgments  of  many  state  courts  in 
cases  in  which  the  strongest  state  feelings  were  engage<l. 
Judges,  whose  talents  and  character  would  grace  any  bench,  to 
whom  a  disposition  to  submit  to  jurisdiction  that  is  usurped,  or 
to  surrender  their  legitimate  powers,  will  certainly  not  be  im- 
puted, have  yielded  without  hesitation  to  the  authority  by  which 
their  judgments  were  reversed,  while  they,  perhaps,  disapproved 
the  judgment  of  reversal. 

This  concurrence  of  statesmen,  of  legislators,  and  of  judges, 
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in  the  same  construction  of  the  constitution^  may  justly  inspire 
some  confidence  in  that  construction. 

In  opposition  to  it,  tilie  counsel  who  made  this  point  has  pre- 
sented in  a  great  variety  of  forms  the  idea  already  noticed,  that 
the  federal  and  state  courts  must,  of  necessity,  and  from  the 
nature  of  the  constitution,  be  in  all  things  totally  distinct  and 
independent  of  each  other.  If  this  court  can  correct  the  errors 
of  the  courts  of  Virginia,  he  says,  it  makes  them  courts  of  the 
United  States,  or  becomes  itself  a  part  of  the  judiciary  of 
Virginia. 

But  it  has  been  already  shown  that  neither  of  these  conse- 
quences necessarily  follows.  The  American  i)eople  may  cer- 
tainly give  to  a  national  tribunal  a  supervising  power  over  those 
judgments  of  the  state  courts  which  may  conflict  with  the  con- 
stitution, laws,  or  treaties  of  the  United  States,  without  con- 
verting them  into  federal  courts,  or  converting  the  national  into 
a  state  tribunal.  The  one  court  still  derives  its  authority  from 
the  state,  the  other  still  derives  its  authority  from  the  nation. 

If  it  shall  be  established,  he  says,  that  this  court  has  appel- 
late jurisdiction  over  the  state  courts  in  all  cases  enumerated  in 
tlie  third  article  of  the  constitution,  a  complete  consolidation 
of  the  states,  so  far  as  respects  judicial  power,  is  produced. 

But  certainly  the  mind  of  the  gentleman  who  urged  this  argu- 
ment is  too  accurate  not  to  perceive  that  he  has  carried  it  too 
far;  that  ihe  premises  by  no  means  justify  the  conclusion. 
^^A  complete  consolidation  of  the  states,  so  far  as  respects  the 
judicial  power,"  would  authorize  the  legislature  to  confer  on  the 
federal  courts  appellate  jurisdiction  from  the  state  courts  in 
all  cases  whatsoever.  The  distinction  between  such  a  power, 
and  that  of  giving  appellate  jurisdiction  in  a  few  specified  cases 
]  n  the  decision  of  which  the  nation  takes  an  interest,  is  too  ob- 
vious not  to  be  perceived  by  all. 

This  opinion  has  been  already  drawn  out  to  too  great  a  length 
to  admit  of  entering  into  a  particular  consideration  of  the  va- 
rious forms  in  which  the  counsel  who  made  this  point  has,  with 
much  ingenuity,  presented  his  argument  to  the  court    The  argu- 
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ment  in  all  its  forms  is  essentially  the  same.  It  is  foanded,  not 
on  the  wonls  of  the  constitution,  but  on  its  spirit,  a  spirit  ex- 
tracted not  from  tiie  words  of  the  instrument^  but  from  his  Tlew 
of  the  nature  of  our  union,  and  of  the  great  fundamental  prin- 
ciples on  which  the  fabric  stands. 

To  this  argument,  in  all  its  forms,  the  same  answer  may  be 
priven.  Let  the  nature  and  objects  of  our  union  be  considered; 
let  the  great  fundamental  principles  ou  which  the  fabric  stands 
l>e  examined;  and  we  think  the  result  must  be  that  there  is  noth- 
ing so  extravagantly  absurd,  in  gi^ing  to  the  court  of  the  nation 
the  power  of  revising  the  decisions  of  local  tribunals  on  questions 
which  affect  tlie  nation,  as  to  require  that  words  which  import 
this  ]>ower  should  be  restricted  by  a  foi*ced  construction.  The 
cjiieKtion,  then,  must  depend  on  the  words  themselves;  and  on 
their  construction  we  shall  be  the  more  rea<lily  excused  for  not 
adding  to  the  observations  alreaily  made,  because  the  subject 
waK  fully  discussed  and  exhausted  in  the  case  of  Martin  v. 
Hunter. 

3d.  We  come  now  to  the  third  objection,  which,  though 
differently  state<l  by  the  counsel,  is  substantially  the  same. 
One  gentleman  has  said  that  the  judiciary  act  does  not  give 
jurisdiction  in  the  case. 

The  cause  was  argued  in  the  state  court,  on  a  case  agreed  by 
tlie  parties,  which  states  the  prosecution  under  a  law  for  selling 
lottery  tickets,  which  is  set  forth,  and  further  states  the  act  of 
congress  by  which  the  city  of  Washington  was  authorizes!  to  es- 
tablish the  lottery.  It  then  states  that  the  lottery  was  regularly 
established  by  virtue  of  the  act,  and  concludes  with  referring  to 
the  court  the  questions,  whether  the  act  of  congress  be  valid  ? 
whether,  on  its  just  construction,  it  constitutes  a  bar  to  the  pros- 
ecution ?  and  whether  the  act  of  assembly,  on  which  the 
l)rosecution  is  founded,  be  not  itself  invalid  ?  These  questions 
were  decided  against  the  operation  of  the  act  of  congress,  and  in 
favor  of  the  operation  of  the  act  of  the  state. 

If  the  twenty-flfth  section  of  the  judiciary  act  be  inspected, 
it  will  at  once  be  perceived  that  it  comprehends  expressly  the 
case  under  consideration. 
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But  it  Is  not  npOB  the  letter  of  tiie  act  tiiat  the  gentlemai)  who 
stated  this  ptnnt  in  this  fonn  founds  his  ar^ment.  Both  gen- 
tiemen  ooncnr  sabBtantiBllj  in  tbeii  Tiews  of  ihis  part  of  the 
cuab.  They  deny  that  the  act  of  congress  on  which  the  plaintUT 
in  error  relies  is  a  law  of  the  United  States;  or,  if  a  law  <ii  the 
United  States,  is  within  tiie  second  clause  of  the  siztii  article. 

In  the  emuneration  of  the  powers  of  congress,  which  is  made 
in  the  eighth  section  of  tiie  first  article,  we  find  that  of  exer- 
dsing  ezdnsiTe  l^tslation  otot  such  district  as  shall  become 
the  seat  of  goTernment.  This  power,  like  all  others  which  are 
specified,  is  conferred  on  congress  aa  the  legislature  of  the  union; 
for,  strip  them  of  that  character,  and  they  would  not  possess  it 
Tn  no  other  character  can  it  be  exercised.  In  l^islatlng  for  the 
district,  they  necessarily  preserve  the  character  of  t^e  legisla- 
ture of  the  union ;  for  it  is  in  that  character  alone  that  the  constd- 
tntiou  confers  on  them  this  power  of  ezclosiTe  legislation.  This 
proposition  need  not  be  enforced. 

The  second  clause  of  the  sixth  article  declares  that  "  this  con- 
stitution, and  the  laws  of  the  tTnited  States  which  shall  be  made 
in  porsoance  thereof,  shall  be  the  supreme  law  of  the  land." 

The  clause  which  gives  exclusire  jurisdiction  is  unquestion- 
ably a  parti  of  the  constitation,  and  as  such  binds  eJI  the  United 
States.  Those  ^o  contend  that  acts  of  congress  made  in  pur- 
suance of  this  power  do  not,  like  acts  made  in  pursuance  of 
other  powers,  bind  the  nation,  ought  to  show  some  safe  and  clear 
role  which  shall  support  this  constraction,  and  prove  that  an  act 
of  congress,  clothed  in  all  the  forms  which  attend  other  le^sla^ 
tive  acts,  and  passed  in  virtue  of  a  power  conferred  on  and  exe*^ 
cised  by  congress  as  Hie  legislature  of  the  union,  is  not  a  law  of 
the  Uuited  States,  and  does  not  bind  thun. 

One  of  the  gentlemen  sought  to  illustrate  his  proposition,  that 
congresH,  when  legislating  for  the  district,  assumed  a  distinct 
character  and  was  reduced  to  a  mere  local  legislature,  whose 
laws  could  possess  no  obligation  out  of  the  ten  miles  square,  by 
a  reference  to  the  complex  character  of  this  court.  It  is,  they 
say,  a  court  of  common  law  and  a  court  of  equity-    Its  charac- 
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ter,  when  sitting  as  a  court  of  common  law,  is  as  distinct  txom 
its  character,  when  sitting  as  a  court  of  equity,  as  if  tlie  powers 
belonging  to  those  departments  were  vested  in  different  tribu- 
nals. Though  united  in  the  same  tribunal,  they  are  never  con- 
founded with  each  other. 

Without  inquiring  how  far  the  union  of  different  characters 
in  one  court  may  be  applicable,  in  principle,  to  the  union  in  con- 
gress of  the  power  of  exclusive  legislation  in  some  places,  and 
of  limited  legislation  in  others,  it  may  be  observed,  that  the 
forms  of  proceedings  in  a  court  of  law  are  so  totally  unlike  the 
forms  of  proceedings  in  a  court  of  equity  that  a  mere  inspection 
of  the  record  gives  decisive  information  of  the  character  in 
which  the  court  sits,  and  consequently  of  the  extent  of  its  pow- 
ers. But  if  the  forms  of  proceeding  were  precisely  tlie  same, 
and  the  court  the  same,  the  distinction  would  disappear. 

Since  congress  legislates  in  tiie  same  forms,  and  in  the  same 
character,  in  virtue  of  powers  of  equal  obligation,  conf^red  in 
the  same  instrument,  when  exercising  its  exclusive  powers  of 
legislation,  as  well  as  when  exercising  those  which  are  limited, 
we  must  inquire  whether  there  be  anything  in  the  nature  of  this 
exclusive  legislation,  which  necessarily  confines  the  operation  of 
the  laws  made  in  virtue  of  this  power  to  the  place  with  a  view 
to  which  they  are  made. 

Connected  with  the  power  to  legislate  within  this  district  is 
a  similar  power  in  forts,  arsenals,  dock-yards,  &c.  Congress 
has  a  right  to  punish  murder  in  a  fort,  or  other  place,  within 
its  exclusive  jurisdiction,  but  no  general  right  to  punish  mur- 
der committed  within  any  of  the  states.  In  the  act  for  the  pun- 
ishment of  crimes  against  the  United  States,  murder  committed 
within  a  fort,  or  any  other  place  or  district  of  country,  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  is  pun- 
ished with  death.  Thus  congress  legislates  in  the  same  act, 
under  its  exclusive  and  its  limited  powers. 

The  act  proceeds  to  direct  that  the  body  of  the  criminal,  after 
execution,  may  be  delivered  to  a  surgeon  for  dissection,  and 
punishes  any  person  who  shall    rescue  such  body  during  its 

6  Wh.  425 


COHENS  V.  STATE  OF  VIRGINIA.  259 

conyeyance  from  the  place  of  execution  to  the  surgeon  to  whom 
it  is  to  be  delivered. 

Let  these  actual  provisions  of  the  law,  or  any  other  provisions 
which  can  be  made  on  the  subject,  be  considered  with  a  view 
to  the  character  in  which  congress  acts  when  exercising  its  pow- 
ers of  exclusive  legislation. 

If  congress  is  to  be  considered  merely  as  a  local  legislature, 
invested,  as  to  this  object,  with  powers  limited  to  the  fort,  or 
other  place,  in  which  the  murder  may  be  committed,  if  its  gen- 
eral powers  cannot  come  in  aid  of  these  local  jwwers,  how  can 
the  offence  be  trie<l  in  any  other  court  than  that  of  the  place  in 
which  it  has  been  committed  ?  How  can  the  offender  be  con- 
veyed to,  or  tried  in,  any  other  place  ?  How  can  he  be  exe- 
cuted elsewhere  ?  How  can  his  body  be  conveyed  through  a 
country  under  the  jurisdiction  of  another  sovereign,  and  the 
individual  punished,  who,  within  that  jurisdiction,  shall  rescue 
the  body? 

Were  any  one  state  of  the  union  to  pass  a  law  for  trying  a 
criminal  in  a  court  not  created  by  itself,  in  a  place  not  within 
its  jurisdiction,  and  direct  the  sentence  to  be  executed  without 
its  territory,  we  should  all  perceive  and  acknowledge  its  incom- 
petency to  such  a  course  of  legislation.  If  congress  be  not 
equally  incompetent,  it  is  because  that  body  unites  the  powers 
of  local  legislation  with  those  which  are  to  operate  through  the 
union,  and  may  use  the  last  in  aid  of  the  first;  or  because  the 
power  of  exercising  exclusive  legislation  draws  after  it,  as  an 
incident,  the  power  of  making  that  legislation  effectual,  and  the 
incidental  power  may  be  exercised  throughout  the  union,  be- 
cause the  principal  power  is  given  to  that  body  as  the  legisla- 
ture of  the  union. 

So,  in  the  same  act,  a  person  who,  having  knowledge  of  the 
commission  of  murder,  or  other  felony,  on  the  high  seas,  or 
within  any  fort,  arsenal,  dock-yard,  magazine,  or  other  place  or 
district  of  country,  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  shall  conceal  the  same,  &c.,  he  shall  be  ad- 
judged guilty  of  misprison  of  felony,  and  shall  be  adjudged  to 
be  imprisoned,  &c. 

6  Wh.  427. 


260  oomTZTunovAL  oPDrioire. 

It  is  clear  that  congress  caimot  punish  fdonies  generally,  and, 
of  consequence,  cannot  punish  misprison  of  felony.  It  is  equally 
clear  that  a  state  l^slature,  the  state  of  Maryland,  for  exam- 
ple, cannot  punish  those  who,  in  another  state,  conceal  a  felony 
committed  in  Maryland.  How,  then,  is  it  that  congress,  legislat- 
ing exclusively  for  a  fort,  punishes  those  who,  out  of  that  fort, 
conceal  a  felony  comndtted  within  it  ? 

The  so'iution  and  the  only  solution  of  the  dilflculty  is  that  the 
power  Tested  in  congress,  as  the  legislature  of  the  United  States, 
to  legislate  exclusively  within  any  place  ceded  by  a  state,  carriea 
with  it,  as  an  incident,  the  right  to  makt«  that  power  efleetoaL 
If  a  felon  escape  out  of  the  state  in  which  the  act  has  been 
committed,  the  government  cannot  pursue  him  into  another 
state,  and  apprehend  him  there,  but  must  demand  him  from  the 
executive  power  of  that  other  state.  If  congress  were  to  be 
considered  merely  as  the  local  legislature  for  the  fort,  or  other 
place  in  which  the  offence  might  be  committed,  then  this  prin* 
ciple  would  apply  to  them  as  to  other  local  legislatures;  and  the 

felon,  who  should  escape  out  of  the  fort,  or  other  place,  in  which 
the  felony  may  have  been  committed,  could  not  be  apprehended 
by  the  marshal,  but  must  be  demanded  from  the  executive  of 
the  state.  But  we  know  that  the  principle  does  not  apply;  and 
the  reason  is  that  congress  is  not  a  local  legislature,  but  exer- 
cises this  particular  power,  like  all  its  other  powers,  in  its  high 
character  as  the  legislature  of  the  union.  The  American  peo- 
ple thought  it  a  necessary  power,  and  they  conferred  it  for  their 
own  benefit.  Being  so  conferred,  it  carries  with  it  all  those 
incidental  powers  which  are  necessary  to  its  complete  and  effect- 
ual execution. 

Whether  any  particular  law  be  designed  to  operate  without 
the  district  or  not  depends  on  the  words  of  that  law.  If  it  be 
designed  so  to  operate,  then  the  question,  whether  the  power  so 
exercised  be  incidental  to  the  power  of  exclusive  legislation, 
and  be  warranted  by  the  constitution,  requires  a  consideration 
of  that  instrument.  In  such  cases  the  constitution  and  the 
law  must  be  compare<l  and  construed.    This  is  the  exercise  of 
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jurisdiction.  It  is  the  only  exercise  of  it  whicb.  is  allowed  in 
snch  a  case.  For  tiie  act  of  congress  directs  tliat  ''no  other 
error  shall  be  assigned  or  regarded  as  a  ground  of  reversal, 
in  any  such  case  as  aforesaid,  than  such  as  appears  on  the 
fiice  of  tbe  record,  and  immediately  respects  the  before  men- 
tioned questions  of  yalidity  or  construction  of  the  said  constitu- 
tion, treaties,"  &c. 

The  whole  merits  of  this  case,  then,  con&dst  in  the  construc- 
tion of  the  constitution  and  the  act  of  congress.  The  jurisdic- 
tion of  the  court,  if  acknowledged,  goes  no  farther.  This  we 
are  required  to  do  without  the  exercise  of  jurisdiction. 

Tlie  counsel  for  the  state  of  Virginia  have,  in  support  of  this 
motion,  urged  many  arguments  of  great  weight  against  the 
application  of  the  act  of  congress  to  such  a  case  as  this ;  but 
those  argum^Eits  go  to  the  construction  of  the  constitution,  or 
of  the  law,  or  of  both,  and  seem,  therefore,  rather  calculated 
to  sustain  their  cause  upon  its  merits  than  to  prove  a  failure  of 
jurisdiction  in  the  court. 

After  having  bestowed  upon  this  question  the  most  deliberate 
consideration  of  which  we  are  capable,  the  court  is  unanimously 
of  opinion  that  the  objections  to  its  jurisdiction  are  not  sus- 
tained, and  that  the  motion  ought  to  be  overruled. 

Motion  denied. 
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JOHNSON  AND  GRAHAMS  LESSEE  v.  MINTOSH. 

February  Term,  1823. 

[8  Wheaton's  Reports,  54a-60o.] 

Johnson  sued  M'Intosh  in  the  United  States  district  court  of 
Illinois  for  certain  lands,  claimed  by  Johnson  under  a  private 
purchase  from  the  Indians,  while  M'Intosh  held  under  the 
United  States.  Judgment  being  given  for  the  defendant,  John- 
son brought  it  up  on  a  writ  of  error. 

Chief  Justice  Marshall  delivered  the  opinion  of  the  court  as 
follows  : — 

The  plaintiffs  in  this  cause  claim  the  land,  in  their  declara- 
tion mentioned,  under  two  grants,  purporting  to  be  made,  the 
first  in  1773,  and  the  last  in  1775,  by  the  chiefs  of  certain  In- 
dian tribes  constituting  the  Illinois  and  the  Piankeshaw  nations; 
and  the  question  is,  whether  this  title  can  be  recognized  in  the 
courts  of  the  United  States. 

The  facts,  as  stated  in  the  case  agreed,  show  the  authority 
of  the  chiefs  who  executed  this  conveyance,  so  far  as  it  could 
be  given  by  their  own  people;  and  likewise  show  that  the  par- 
ticular tribes  for  whom  these  chiefs  acted  were  in  rightful  pos- 
session of  the  land  they  sold.  The  inquiry,  therefore,  is,  in  a 
great  measure,  confined  to  the  power  of  Indians  to  give,  and  of 
private  individuals  to  receive,  a  title  which  can  be  sustained  in 
the  courts  of  this  countrv. 

As  the  right  of  society  to  prescribe  those  rules  by  which 
property  may  be  acquired  and  preserved  is  not,  and  cannot  be, 
dra^Ti  into  question;  as  the  title  to  lands,  especially,  is  and 
must  be  admitted  to  depend  entirely  on  the  law  of  the  nation 
in  which  they  lie;  it  will  be  necessary,  in  pursuing  this  inquiry, 
ti>  examine,  not  singly  those  principles  of  abstract  justice  w  hich 
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the  Creator  of  all  tilings  has  impressed  on  tlie  mind  of  his  crea- 
ture man,  and  which  are  admitted  to  r^^olate,  in  a  great  degree, 
the  rights  of  ciTiliied  nations  whose  perfect  Independence  is 
acknowledged;  but  those  principles,  also,  which  our  own  goreni- 
ment  has  adopted  in  the  particular  case,  and  given  hb  aa  the 
role  tor  onr  decision. 

On  tiie  discorerr  of  this  immense  continent,  the  great  nations 
of  Enrope  were  eager  to  appropriate  to  themselves  so  much  of 
it  as  they  conld  reBpecttrelr  acquire.  Ita  vast  extent  offered  an 
ample  field  to  the  ambition  and  enterprise  of  all;  and  the  char- 
acter and  religion  of  its  inhabitants  afforded  an  apology  for 
considering  them  as  a  people  orer  whom  the  saperior  genios  of 
Europe  might  claim  an  ascendancy.  The  potentates  of  tlie  old 
world  fonnd  no  difflctdty  in  conTincing  themselves  that  they 
made  ample  compensation  to  the  inhabitants  of  the  new  by 
bestowing  aa  them  civilization  and  OhristiaDity,  in  exchange  for 
tinlindted  independence.  Bnt  as  they  were  all  in  pursuit  of 
nearly  the  same  object,  it  was  necessary,  in  order  to  avoid  con- 
flicting settiements,  and  consequent  war  witii  each  other,  to 
establish  a  principle  which  all  should  acknowledge  as  the  law, 
by  which  the  right  of  acqaisition,  which  they  all  asserted,  should 
be  r^ulated  as  between  themselves.  This  principle  was,  that 
discovery  gave  title  to  the  government  by  whose  subjects  or  by 
whose  authority  it  was  made,  against  all  other  European  gov- 
ernments, which  title  might  be  amsummated  by  possession. 

The  ezclnsion  of  all  other  Europeans  necesBarlly  gave  to  the 
nation  making  the  discovery  tile  sole  right  of  acquiring  the 
soil  from  the  natives,  and  establishing  settlements  upon  it.  It 
was  a  right  with  which  no  Buropeans  could  interfere.  It  was  a 
right  which  all  asserted  for  themselves,  and  to  the  assertion  of 
which  by  others  all  assented. 

Those  relations  which  were  to  exist  between  the  discoverer 
and  the  natives  were  to  l>e  regulated  by  themselves.  The 
rights  thus  acquired  being  exclusive,  no  other  power  could  inter- 
pose between  them. 

In  the  establishment  of  these  relations  the  rights  of  the  origi- 
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nal  inhabitants  were  in  no  instance  entirely  disregarded,  bat 
were  necessarily,  to  a  considerable  extent,  impaired.  They 
were  admitted)  to  be  the  rightful  occupants  of  the  soil,  with  a 
legal  as  well  as  just  claim  to  retain  possession  of  it,  and  to  use 
it  according  to  their  own  discretion;  but  their  rights  to  complete 
sovereipity,  as  independent  nations,  were  necessarily  dindnished, 
and  their  power  to  dispose  of  the  soil,  at  their  own  Tvill,  to 
whomsoever  they  pleased,  was  denied  by  the  original,  fundar 
mental  principle  that  discovery  gave  exclusive  title  to  those  who 
made  it. 

While  the  different  nations  of  Europe  respected  the  right  of 
the  natives,  as  occupants,  they  asserted  the  ultimate  doudnion 
to  be  in  themselves;  and  claimed  and  exercise<l,  as  a  conse- 
quence of  this  ultimate  dominion,  a  power  to  grant  the  soil, 
while  yet  in  possession  of  the  natives.  These  grants  have 
been  understood  by  all  to  convey  a  title  to  the  grantees,  subject 
only  to  the  Indian  right  of  occupancy. 

The  history  of  America,  from  its  discovery  to  the  present 
(lay,  proves,  we  think,  the  universal  recognition  of  these  princi- 
ples. 

Spain  did  not  rest  her  title  solely  on  the  grant  of  the  pope. 
Her  discussions,  respecting  boundary,  i^ith  France,  with  Great 
Britain,  and  with  the  United  States,  all  show  that  she  place<l  it 
on  the  rights  given  by  discovery.  Portugal  sustaine<i  her  claim 
to  the  Brazils  by  the  same  title. 

France,  also,  founded  her  title  to  the  vast  territories  she 
claimed  in  America  on  discovery.  However  conciliatory  her 
conduct  to  the  natives  may  have  been,  she  still  asserted  her 
right  of  dominion  over  a  great  extent  of  country  not  actually 
settled  by  Frenchmen,  and  her  exclusive  right  to  acquire  and 
dispose  of  the  soil  which  remained  in  the  occupation  of  Indians. 
Her  monarch  claimed  all  Canada  and  Acadie,  as  colonies  of 
France,  at  a  time  when  the  French  population  was  very  incon- 
siderable, and  the  Indians  occupied  almost  the  whole  country. 
He  also  claimed  Louisiana,  comprehending  the  immense  territo- 
rias  watered  by  the  Mississippi  and  the  rivers  which  empty  into 
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it,  I7  the  title  of  discoTery.  The  letters  patent  granted  to  tiie 
SSeoT  Demonts,  in  1603,  congtttate  him  lieateoaat  general, 
■nd  the  repreaentatiTe  of  the  king  in  Acwlie,  which  is  described 
ai  stretching  from  the  fortieth  to  the  fortf-sixth  degree  of  north 
latitade;  vith  anthorify  to  extend  the  power  of  tlie  French 
over  that  connlry  and  its  inliabltantB,  to  give  laws  to  the  people, 
in  treat  with  the  natiTes,  and  enforce  Hie  observance  of  ixeaties, 
and  to  parcel  out  and  give  title  to  lands  aooording  to  his  own 
jndgment 

The  states  of  Holland  also  made  acquisitions  in  America,  and 
sustained  th^  right  on  the  conunon  principle  adopted  by  all 
Europe.  Their  allege,  as  we  are  told  by  Smith,  in  his  History 
of  New  York,  that  Henry  Hudson,  who  suled,  as  they  say, 
under  tiie  orders  of  their  East-India  Compuiy,  discovered  the 
country  from  the  Delaware  to  the  Hndson,  ap  which  he  sailed 
to  the  forty-third  degree  of  north  latitude;  and  this  coontry 
th^  (daimed  under  the  titie  acquired  by  this  voyage.  Their 
first  object  was  conunotial,  as  spears  I?  a  grant  made  to  a 
company  of  merchants  in  1614;  but  in  1621  the  States  Gen- 
eral made,  as  we  are  told  by  Hr.  SmitJb,  a  grant  of  tiie  country 
to  the  West-India  Company,  by  the  name  of  New  Netiierlanda. 

The  claim  of  the  Dutch  was  always  contested  by  the  Kntrlish; 
not  because  tiiey  questioned  tdie  titie  given  by  discovery,  but 
because  t^ey  insisted  on  being  themselTes  the  rightful  claimajits 
under  that  title.  Their  pretensions  were  finally  decided  by  the 
sword. 

No  one  of  the  powers  of  Europe  gave  its  full  assent  to  this 
principle  more  UQeqaivocally  than  England.  The  documente 
upon  this  subject  are  ample  and  complete.  80  early  as  the 
year  1496  her  moDarch  granted  a  commission  to  the  Cabote  to 
discover  countries  then  unknown  to  Chriatian  people,  and  to 
take  possession  of  them  in  the  name  of  the  king  of  England. 
Two  years  afterwards  Cabot  proceeded  on  this  voyage,  and  dis- 
covered the  continent  of  North  America,  along  which  he  sailed 
as  far  south  as  Virginia.  To  this  discovery  Hie  English  tri 
their  titie. 
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In  this  first  effort  made  by  the  English  goyemnient  to  ac- 
quire territorr  on  this  continent  we  perceiTe  a  complete  recog- 
uiti'tu  of  the  principle  which,  has  been  mentioned,  liie  rigjht 
of  (liscovery  g^vea  by  this  conuiussion  is  confined  to  conntries 
'^then  unknown  to  all  Christian  i)eople;"  and  of  these  coon- 
tries  Cabot  was  empowered  to  take  possession  in  the  name  of 
the  king  of  England.  Thns  asserting  a  right  to  take  possession, 
notwithstanding  the  occupancy  of  the  natiyes,  who  were  heath- 
ens, and,  at  the  same  time,  admitting  the  prior  title  of  an}''  Chris- 
tian people  who  may  have  made  a  previons  discovery. 

The  same  principle  continned  to  be  recognizetl.  The  charter 
granted  to  Sir  Humphrey  Gilbert,  in  1578,  authorizes  him  to 
discover  and  take-  possession  of  such  remote,  heathen,  and  bar- 
barous lands  as  were  not  actually  possessed  by  any  Christian 
j)rince  or  people.  This  charter  was  afterwards  r^iewe<i  to  Sir 
^\' alter  Kaleigh,  in  nearly  the  same  terms. 

By  the  charter  of  160G,  under  which  the  first  permanent 
English  settlement  on  this  continent  was  made,  James  L  granted 
to  Sir  Thomas  Gates  and  others  those  territories  in  America 
lying  on  the  sea-coast,  between  the  thirty-fourth  and  forty-fifth 
degrees  of  north  latitude,  and  which  either  belonged  to  that 
monarch,  or  were  not  then  possessed  by  any  other  Christian 
prince  or  people.  The  grantees  were  divided  into  two  compa- 
nies at  their  own  request.  The  first  or  southern  colony  was 
directed  to  settle  between  the  thirty-fourth  and  forty-first  de- 
grees of  north  latitude;  and  the  second  or  northern  colony, 
between  the  thirty-eighth  and  foiiy-fifth  degrees. 

In  1G09,  after  some  expensive  and  not  very  successful  at- 
tempts at  settlement  had  been  made,  a  new  and  more  enlarge<l 
charter  was  given  by  the  crown  to  the  first  colony,  in  which  the 
king  granted  to  the  "Treasurer  and  Company  of  Adventurers 
of  the  City  of  London  for  the  first  Colony  in  Vii^nia,"  in  abso- 
lute property,  the  lands  extending  along  the  sea<^oast  four  hun- 
dred miles,  and  into  the  land  throughout  from  sea  to  sea.  This 
charter,  which  is  a  part  of  the  special  verdict  in  this  cause,  was 
annulled,  so  far  as  respected  the  rights  of  the  company,  by  the 
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judgment  of  fhe  court  of  king's  bench  on  a  Tnit  of  quo  war- 
ratUo;  but  the  whole  efEect  allowed  to  this  judgment  was  to 
revest  in  the  crown  the  powers  of  govemmenty  and  the  title  to 
the  lands  within  its  limits. 

At  tiie  solicitation  of  those  who  held  under  the  grant  to  the 
second  or  northern  colony,  a  new  and  more  enlarged  charter 
was  granted  to  the  I>uke  of  Lenox  and  others,  in  1620,  who 
were  denominated  the  Plynniuth  Company,  conveying  to  them, 
in  absolute  property,  all  the  lands  between  the  fortieth  and 
forliy-eighth  degrees  of  north  latitude. 

Under  tills  patent  New  England  has  been  in  a  great  measure 
settled.  The  company  conv^ed  to  Henry  Rosewell  and  others, 
in  1627,  that  territory  which  is  now  Massachusetts;  and  in 
1628,  a  charter  of  incorporation,  comprehending  the  powers  of 
government,  was  granted  to  the  purchasers. 

Oreat  part  of  New  Ifogland  was  granted  by  this  company, 
which,  at  length,  divided  their  remaining  lands  among  them- 
selves, and  in  1635  surrendered  their  charter  to  the  crown. 
A  patent  was  granted  to  Gorges  for  Maine,  which  was  allotted 
to  him  in  the  division  of  property. 

All  the  grants  made  by  the  Plymouth  Company,  so  far  as  we 
can  learn,  have  been  respected.  In  pursuance  of  the  same 
principle,  the  king,  in  1664,  granted  to  the  Duke  of  York  the 
country  of  New  England  as  far  south  as  the  Delaware  bay.  His 
royal  highness  transferred  New  Jersey  to  Lord  Berkeley  and 
Sir  George  Carteret. 

In  1663,  the  crown  granted  to  Lord  ClM'endon  and  others  the 
country  lying  between  the  thirty-sixth  degree  of  north  latitude 
and  the  river  St.  Mathes;  and  in  1666  the  proprietors  obtained 
from  the  crown  a  new  charter,  granting  to  them  that  province 
in  the  king's  dominions  in  North  America  which  lies  from  thirty- 
six  degrees,  thirty  minutes,  north  latitu<le,  to  the  twenty-ninth 
degree,  and  from  the  Atlantic  ocean  to  the  South  sea. 

Thus  has  our  whole  country  been  granted  by  the  crown  while 
in  the  occupation  of  the  Indians.  These  grants  purport  to  con- 
vey the  soil  as  well  as  the  right  of  dominion  to  the  grantees. 
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In  those  goyemments  which  were  denominated  royal,  where 
the  right  to  the  soil  was  not  vested  in  indiyiduals,  but  remained 
in  the  croTi^n,  or  was  vested  in  the  colonial  government,  the  king 
claimed  and  exercised  the  right  of  granting  lands,  and  of  dis- 
membering the  government,  at  his  will.  The  grants  made  out 
of  the  two  original  colonies,  after  the  resumption  of  their  char 
ters  bj  the  crown,  are  examples  of  this.  The  governments  ol 
New  England,  New  York,  New  Jersey,  Pennsylvania,  Maryland, 
and  a  part  of  Carolina,  were  thus  created.  In  all  of  them,  the 
soil,  at  the  time  the  grants  were  made,  was  occupied  by  the 
Indians.  Yet  almost  every  title  within  those  governments  is 
dependent  on  these  grants.  In  some  instances  the  soil  was  con- 
veyed by  the  croT\Ti  unaccompained  by  the  powers  of  govern- 
ment, as  in  the  case  of  the  northern  neck  of  Virginia.  It  has 
never  been  objected  to  this,  or  to  any  other  similar  grant,  that 
the  title  as  well  as  possession  was  in  the  Indians  when  it  was 
made,  and  that  it  passed  nothing  on  that  account. 

These  various  patents  cannot  be  considere<i  as  nullities;  noi 
can  they  be  limited  to  a  mere  grant  of  the  powers  of  govern- 
ment. A  charter,  intended  to  convey  political  power  only, 
would  never  contain  words  expressly  granting  the  land,  the  soil, 
and  the  waters.  Some  of  them  purport  to  convey  the  soil  alone*, 
and  in  those  cases  in  which  the  powers  of  government,  as  well 
as  the  soil,  are  conveyed  to  individuals,  the  crown  has  always 
acknowledged  itself  to  be  bound  by  the  grant  Though  the 
power  to  dismember  regal  governments  was  asserted  and  exer- 
cised, the  power  to  dismember  proprietary  governments  was  not 
claimed;  and  in  some  instances,  even  after  the  powers  of  gov- 
ernment were  revested  in  the  crown,  the  title  of  the  proprietors 
to  the  soil  was  respected. 

Charles  n.  was  extremely  anxious  to  acquire  the  property  ol 
jMaine,  but  the  grantees  sold  it  to  Massachusetts,  and  he  did 
not  venture  to  contest  the  right  of  that  colony  to  the  soil.  The 
Carolinas  were  originally  proprietary  governments.  In  1721  a 
revolution  was  effected  by  the  people,  who  shook  off  their 
obedience  to  the  proprietors,  and  declared  their  dependence 
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Immediately  on  the  crown.  The  king,  however,  purcliase<l  the 
title  of  those  who  were  disposed  to  seU.  One  of  Hieai,  Lord 
Carteret,  surrendered  his  interest  in  the  goreniment,  bnt  retained 
Us  title  to  tiie  soil.  That  titie  was  respected  till  the  revolution, 
when  it  was  forf^ted  hy  the  laws  of  war. 

Farther,  proofs  of  the  extent  to  which  this  principle  has  been 
recognised  will  be  foond  in  the  history  of  the  wars,  n^otia- 
tions,  and  ti'eaties,  which  the  dilf  erent  nations,  claiming  territory 
in  America,  bare  carried  on  and  held  wltli  each  other. 

The  contests  between  tiie  cabinets  of  Versailles  and  Madrid, 
respecting  the  territory  on  the  northern  coast  of  the  gulf  of 
Mexico,  were  fierce  and  bloody,  and  continued  until  the  estab 
lishment  of  a  Boorbon  on  the  throne  of  Spain  prodaced  sncb 
amicable  dispositions  in  the  two  crowns  as  to  suspend  or  termi- 
nate them. 

Between  France  and  Qreat  Brit^,  whose  discoveries  as  well 
as  settiements  were  nearly  contemporaneoos,  contests  for  tiie 
coDQtry,  actually  covered  by  the  Indians,  b^ian  as  soon  as  their 
settiements  approacheti  each  other,  and  were  continned  until 
finally  settled  in  the  year  1763  by  tiie  treaty  of  Paris. 

Each  nation  had  granted  and  partially  settled  tiie  coontr; 
denominated  by  the  P'rench,  Acadie,  and  by  the  English,  Nova 
Scotia.  By  the  twelfth  article  of  the  treaty  of  Utrecht,  made 
in  1703,  his  most  Christian  Majesty  ceded  to  the  Queen  of 
Oreat  Britain,  "all  Nova  Scotia  or  Acaidie,  with  its  ancient 
boundaries."  A  great  part  of  the  ceded  territory  was  in  the 
possession  of  the  Indians,  and  the  extent  of  the  cession  conld 
not  be  adjusted  by  the  commissioners  to  whom  it  was  to  be  re- 
ferred. 

The  treaty  of  Aix  la.  Chapelle,  which  was  made  on  the  prin- 
ciple of  the  status  ante  belium,  did  not  remove  this  subject  of 
controversy.  Commissioners  for  its  adjustment  were  appointed, 
whose  very  able  and  elaborate,  though  onanccessful  arguments, 
in  favor  of  the  titie  of  their  respective  sovereigns,  show  how 
entirely  each  relied  on  the  title  given  by  discovery  to  lands  re- 
maining in  the  possession  of  Indians. 
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After  the  teruiination  of  this  fruitless  discnsdon  the  subject 
was  transferred  to  Europe,  and  taken  up  by  the  cabinets  of 
Versailles  and  London.  This  controversy  embraced  not  only 
the  boundaries  of  New  England,  Nova  Scotia,  and  that  part  of 
Cana<la  which  adjoined  those  colonies,  but  embraced  our  whole 
western  country  also.  France  contended  not  only  that  the  St. 
Lawrence  was  to  be  considered  as  the  centre  of  Canada,  but 
that  the  Ohio  was  within  that  colony.  She  founded  this  claim 
CD  discover}',  an<l  on  having  used  that  river  for  the  transporta- 
tion of  troops  in  a  war  with  some  southern  Inilians. 

This  river  was  comprehended  in  the  chartered  limits  of  Vir- 
ginia; but  thoup:h  the  right  of  England  to  a  reasonable  extent 
of  country,  in  virtue  of  her  discovery  of  the  seaKSoast,  and  of 
the  settlements  she  ma<le  on  it,  w*as  not  to  be  questioned;  het 
claim  of  all  the  lands  to  the  PaciHc  ocean,  because  she  had  dis- 
covered the  country  washeii  by  the  Atlantic,  might,  without 
derogating  from  the  principle  recognized  by  all,  be  deemed 
extravagant  It  interfered,  too,  with  the  claims  of  France, 
founded  on  the  same  principle.  She,  therefore,  sought  to 
strenjohen  her  original  title  to  the  lands  in  controven^S  by 
insisting  that  it  had  been  acknowledged  by  France  in  the 
fifteenth  article  of  the  treaty  of  Utrecht.  The  dispute  respect 
ing  the  construction  of  that  article  has  no  tendency  to  impair 
the  principle  that  discovery  gave  a  title  to  lands  still  remaining 
in  the  possession  of  the  Indians.  Whichever  title  prevailed,  it 
was  still  a  title  to  lands  occupied  by  the  Indians,  whose  right 
of  occupancy  neither  controverted,  and  neither  had  then  extin- 
guished. 

These  conflicting  claims  produced  a  long  and  bloody  war, 
which  was  terminated  by  the  conquest  of  the  whole  country 
east  of  the  Mississippi.  In  the  treaty  of  1763  France  ceded  an<l 
guaranteed  to  Great  Britain  all  Nova  Scotia,  or  Acadie,  and 
Canada,  with  their  dependencies;  and  it  was  agreed  that  the 
boundaries  between  the  territories  of  the  two  nations,  in 
America,  should  be  irrevocably  fixed  by  a  line  drawn  from  the 
source  of  the  Mississippi,  through  the  middle  of  that  river  and 
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the  lakes  Maorepafl  and  Ponchartrainy  to  the  sea.  This  treaty 
expressly  oedes,  and  has  always  been  understood  to  oede^  the 
whole  country  on  the  English  side  of  the  diyiding  line  between 
the  two  nations,  although  a  great  and  valuable  part  of  it  was 
occupied  by  the  Indians.  Great  Britain,  on  her  part,  surren- 
dered to  France  all  her  pretensions  to  the  country'  west  of  the 
illississippL  It  has  never  been  supposed  that  she  surrendered 
nothing,  although  she  was  not  in  actual  possession  of  a  foot  of 
land.  She  surrendered  all  right  to  acquire  the  country ;  ami  any 
after  attempt  to  pui*chase  it  from  the  Indians  would  have  been 
considered  and  treated  as  an  invasion  of  the  territories  of 
France. 

By  the  twentieth  article  of  the  same  treaty  Spain  ceded  Flor- 
ida, with  its  dependencies,  and  all  the  country  she  claimed  east 
or  southeast  of  the  Mississippi,  to  Great  Britain.  Great  part  of 
this  territory  also  was  in  possession  of  the  Indians. 

By  a  secret  treaty,  which  was  executed  about  the  same  time, 
France  ceded  Louisiana  to  Spain;  and  Spain  has  since  retro- 
ceded  the  same  country  to  France.  At  the  time  both  of  its 
cession  and  retrocession  it  was  occupied  chief}'  by  the  Indians. 

Thus  all  the  nations  of  Europe,  who  have  acquired  territory* 
on  this  continent,  have  asserted  in  themselves,  and  have  recog- 
nized in  others,  the  exclusive  right  of  the  discoverer  to  appro- 
priate the  lands  occupied  by  the  Indians.  Have  the  American 
states  rejected  or  adopted  this  principle  ? 

By  the  treaty  which  concluded  the  war  of  our  revolution 
Great  Britain  relinquished  all  claim,  not  only  to  the  government, 
but  to  the  "proprietary  and  territorial  rights,  of  the  United 
States,"  whose  boundaries  were  fixed  in  the  second  article.  By 
this  treaty  the  powers  of  government,  and  the  right  to  soil, 
which  had  previously  been  in  Great  Britain,  passed  definitively 
to  tliese  states.  We  had  before  taken  possession  of  them,  by 
declaring  iudependence;  but  neither  the  declaration  of  indepen- 
dence, nor  the  treaty  confirming  it,  could  give  us  more  than  that 
which  we  l>efore  possessed,  or  to  which  Great  Britain  was  be- 
fore entitled.    It  has  never  been  doubted  that  either  the  United 
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States,  or  the  several  states,  had  a  clear  title  to  all  the  lands 
within  the  bonndary  lines  described  in  the  treaty,  subject  only 
to  the  Indian  right  of  occupancy,  and  that  the  exclusive  power 
to  extinguish  that  right  was  vested  in  that  government  which 
niiirht  constitutionally  exercise  it. 

Mrpnia,  particularly,  within  whose  chartered  limits  the  lan<l 
in  controversy  lay,  passed  an  act,  in  the  year  1779,  declaring 
her  'exclusive  right  of  pi*e-emption  from  the  Indians  of  all  the 
lands  within  the  limits  of  her  own  chartered  temtory,  an<l  tiiat 
no  i)erson  or  persons  whatsoever  have,  or  ever  ha<l,  a  right  to 
purchase  any  lands  within  the  same  from  any  Indian  nation, 
exce]it  only  ]>ersons  duly  authorized  to  make  such  purchase, 
formerlv  for  tlie  use  and  benefit  of  the  colonv,  and  latelv  for  the 
commonwealth.''  The  act  then  i)roceeds  to  annul  all  deeds 
made  by  Indians  to  individuals  for  the  private  use  of  the  pur- 
chasers. 

A^'ithout  ascribing  to  this  act  the  power  of  annulling  vested 
riirhts,  or  admitting  it  to  countervail  the  testimonv  furnished  bv 
the  marginal  note  opposite  to  the  title  of  the  law  forbi<lding 
jmrchases  from  the  Indians,  in  the  revisals  of  the  Virginia  stat- 
utes, stating  that  law  to  be  repealed,  it  may  safely  be  consi<l- 
ered  as  an  unequivocal  affirmance,  on  the  part  of  Virginia,  of  the 
broad  principle  which  ha<l  always  been  maintaine<l,  that  the 
exclusive  right  to  purchase  from  the  Indians  resided  in  the  gov- 
ernment. 

In  pursuance  of  the  same  idea,  Virginia  proceeded,  at  the 
siuiie  session,  to  open  her  land  office,  for  the  sale  of  that  coun- 
try which  now  constitutes  Kentuckv,  a  country,  every  acre  of 
which  was  then  claimed  and  possessed  by  Indians,  who  main- 
tained their  title  with  as  much  pei*severing  courage  as  was  ever 
manifested  by  any  people. 

The  states,  having  within  their  chartered  limits  different  por- 
tions of  territory  covered  by  Indians,  ce<led  that  territory,  gen- 
erally, to  the  United  States,  on  conditions  expressed  in  their 
deeds  of  cession,  which  demonstrate  the  opinion  that  they 
ceded  the  soil  as  well  as  jurisdiction,  an<l  that  in  doing  so  they 
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granted  a  prodoctiTe  fond  to  the  goTemment  of  the  union. 
The  lands  in  cxmixoYexsj  lay  vithla  the  chartered  limits  of  Vir- 
ginia, and  were  ceded  with  the  whole  country  north-west  of 
the  river  Ohio.  This  grant  contained  reservations  and  stiinila- 
tiooB  which  could  only  be  made  by  the  owners  of  the  soil;  and 
concladed  witii  a  stipnlatioa  that  "all  the  lands  in  the  ceded 
territory,  not  reserved,  should  be  ctmsidered  as  a  coitiinon  fund, 
for  the  use  and  benefit  of  snch  of  the  United  States  as  have 
become,  or  shall  become,  m«nbers  of  the  confederation,"  &c,, 
"according  to  their  asnal  respective  proportions  in  the  general 
chai^  and  expenditure,  and  shall  be  faithfully  and  botta  fide 
disposed  of  for  that  purpose,  and  for  no  other  use  or  purpose 
whatsoever." 

The  ceded  territory  was  occnpied  by  ntimerous  and  warlike 
tnbes  of  Indians;  bat  the  exclusive  right  of  the  United  States 
to  extingnish  their  title,  and  to  grant  the  soil,  has  never,  we  be- 
lieve, been  doubted. 

After  these  states  became  independent  a  controversy  sub- 
sisted between  them  and  Spain  respecting  boundary.  By  the 
treaty  of  1795  this  controversy  was  adjusted,  and  Spain  ceded 
to  the  United  States  the  territory  in  qoestionj  Tliis  territory, 
though  claimed  by  both  nations,  was  chietly  in  the  actnal  occn* 
pation  of  Indians. 

The  magnificeot  purchase  of  Louidana  was  tlii^  purcbaue 
from  France  of  a  counti7  almost  entirely  occupied  by  numerous 
tribes  of  Indians,  who  are,  in  fact,  independent  Yet  any  at- 
tempt of  others  to  intrude  inte  that  country  would  be  considered 
as  an  agression  which  would  justify  war. 

Our  late  acquisitions  from  Spain  are  of  the  same  character; 
and  the  negotiations  which  preceded  those  acquisitions  recog- 
nize aud  elucidate  the  principle  which  has  been  received  as  the 
foundation  of  all  European  title  in  America. 

The  United  States,  then,  have  unequivocally  acceded  to  that 
great  and  broad  rule  by  which  its  civilized  inhabitants  now  hold 
this  country.  They  hold  and  assert  in  themselves  the  title  by 
which  it  was  acquired.    They  maintain,  as  all  others  have  maiu- 
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tained,  that  discovery  gave  an  exclusive  right  to  eztlngiiish 
the  Indian  title  of  occupancy,  either  by  purchase  or  by  con- 
quest; and  gave  also  a  right  to  such  a  degree  of  sovereignly 
as  the  circumstances  of  the  people  would  allovir  them  to  exercise. 

The  power,  now  possesse<l  by  tiie  government  of  the  United 
States,  to  grant  lands,  resided,  while  we  were  colonies,  in  the 
croAMi.  or  its  grantees.  The  validity  of  the  titles  given  by  either 
has  never  been  questioned  in  our  courts.  It  has  been  exercised 
uniformly  over  territory  in  possession  of  the  Indians.  The  exist- 
ence of  this  i)ower  must  negative  tlie  existence  of  any  right 
which  mav  coniiict  T\ith  and  control  it  An  absolute  title  to 
lands  cannot  exist,  at  the  same  time,  in  different  persons,  or  in 
different  governments.  An  absolute  umst  be  an  exclusive  title, 
or,  at  least,  a  title  which  excludes  all  others  not  compatible  with 
it.  All  our  institutions  recognize  the  absolute  titie  of  the  crown, 
sii1>jec*t  only  to  the  Indian  right  of  occupancy,  and  recognize 
tlie  absolute  titie  of  the  crown  to  extinguish  that  right.  This 
is  incompatible  with  an  absolute  and  complete  titie  in  the 
Indians. 

A\'©  will  not  enter  into  the  controversy,  whether  agriculturists, 
merchants,  an<l  manufacturers  have  a  right,  on  abstract  princi- 
ples, to  expel  hunters  from  the  territory  they  possess,  or  to  con- 
tract their  limits.  Conquest  gives  a  titie  which  the  courts  of 
the  conqueror  cannot  deny,  whatever  the  private  and  specida- 
tive  opinions  of  individuals  may  be  respecting  the  original  jus- 
tice of  the  claim  which  has  been  successfully  asserted.  The 
British  government,  which  was  then  our  government,  and  whose 
rights  have  passed  to  the  United  States,  asserted  a  title  to  all 
tiie  lands  occupied  by  In<lians  witiiin  the  chartered  limits  of  the 
British  colonies.  It  asserted,  also,  a  limited  sovereignty  over 
them,  and  the  exclusive  right  of  extinguishing  the  title  which 
occupancy  gave  to  them.  These  claims  have  been  maintained 
and  established,  as  far  west  as  the  river  Mississippi,  by  the 
sword.  The  titie  to  a  vast  portion  of  the  lauds  we  now  hold 
oriy:i nates  in  them.  It  is  not  for  the  courts  of  tJiis  country  to 
question  the  validity  of  this  titie,  or  to  sustain  one  which  is  in- 
compatible with  it. 

8  Wh.  588. 


JOHXSOK  Aim  ORAHAM'B  LEBBEB  V.  m'uvTOSH.  275 

Although  we  do  not  mean  to  engage  in  the  defence  of  those 
principles  which  Enropeans  have  applied  to  Indian  title,  they 
may,  we  think,  And  some  excuse,  if  not  justification,  in  the 
character  and  habits  of  the  people  whose  rights  have  been 
wrested  from  them. 

The  title  by  conquest  is  acquired  and  maintained  by  force. 
The  conqueror  prescribes  its  limits.  Humanity,  however,  acting 
on  public  opinion,  has  established,  as  a  general  rule,  that  the 
conquered  shall  not  be  wantonly  oppressed,  and  that  their  con- 
dition shall  remain  as  eligible  as  is  compatible  with  the  objects 
of  the  conquest.  Most  usually  they  are  incorporated  with  the 
victorious  nation,  and  become  subjects  or  citizens  of  the  gov- 
ernment with  which  they  are  connected.  The  new  and  old 
members  of  the  society  mingle  with  each  other,  the  distinction 
between  them  is  gi'adually  lost,  and  tihey  make  one  people. 
Where  this  incorporation  is  practicable,  humanity  demands, 
and  a  wise  policy  requires,  that  the  right's  of  the  conquere<i  to 
propert}'  should  remain  unimpaire<l;  that  the  new  subjects 
should  be  governed  as  equitably  as  the  old;  and  that  confidence 
in  their  security  shouhl  gradually  banish  the  painful  sense  of 
being  separated  from  their  ancient  connexions,  and  united  by 
force  to  strangers; 

When  the  conquest  is  complete,  and  the  conquered  inhabi- 
tants can  be  blended  with  the  conquerors,  or  safely  governed  as 
a  distinct  people,  public  opinion,  which  not  even  the  conqueror 
can  disregard,  imposes  these  restraints  upon  him;  and  he  can- 
not neglect  them  without  injury  to  his  fame,  and  hazard  to  his 
power. 

But  the  tribes  of  Indians  inhabiting  this  countiy  were  fierce 
savages,  whose  occupation  was  war,  and  whose  subsistence  wa« 
drawn  chiefly  from  the  forest.  To  leave  them  possession  of 
their  country  was  to  leave  the  country  a  wilderness;  to  govern 
them  as  a  <listinct  people  was  impossible,  because  they  were  as 
brave  and  as  high-spirited  as  they  were  fierce,  and  were  ready 
to  repel  by  arms  every  attempt  on  their  independence. 

What  was  the  inevitable  consequence  of  this  state  of  things  ? 
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Tile  Europeans  weixi  under  the  necessity  eitlier  of  abandon- 
ing the  coantrjy  and  relinquishing  their  pompous  claims  to  it; 
or  of  enforcing  those  claims  by  the  sword,  and  by  the  adoption 
of  ])riuciples  adapted  to  the  condition  of  a  people  vnth  whom 
it  AMIS  impossible  to  mix.  and  who  could  not  be  governed  as  a 
<listinct  society;  or  of  remaining  in  their  neighborhood,  and  ex- 
posing themselves  and  their  families  to  the  perpetual  hazani  of 
being   massacretl. 

Frequent  and  bloody  wars,  in  which  the  whites  wei'e  not  al- 
ways the  aggressors,  unavoi<lably  ensue<l.  European  policy, 
numbers,  and  skill  prevaile<l.  As  the  white  population  ad- 
vanced, that  of  the  In<iians  necessarily  receded.  The  countay 
in  the  iumiediate  neighborhood  of  agriculturists  became  unfit 
for  them.  The  game  iled  into  thicker  and  more  unbroken  for- 
ests, and  the  Indians  followed.  The  soil,  to  which  the  crown 
originally  clainied  title,  being  no  longer  occupied  by  its  ancient 
inhabitants,  Avas  parcelle<l  out  according  to  the  will  of  the  sov- 
t^reigu  power,  and  taken  possession  of  by  i>ei'sons  who  claimed 
iiiuiiediately  from  the  croT\Ti,  or  mediately,  through  its  grantees 
or  deputies. 

That  law,  which  regulates,  and  ought  to  regulate,  in  general, 
the  relations  between  the  conqueror  and  ccuiquei'e^l,  was  incapa- 
ble of  application  to  a  people  under  such  circumstances.  The 
resort  to  some  new  and  different  rule,  better  adapted  to  the 
actual  state  of  things,  was  unavoidable.  Every  rule  which  can 
be  suggested  Avill  be  found  to  be  attended  with  great  difficulty. 

However  extravagant  the  pretension  of  converting  the  dis- 
covery of  an  inhabited  country  into  conquest  may  appear;  if 
the  principle  has  been  asserted  in  the  first  instance,  and  after- 
wards sustained;  if  a  country  has  been  acquired  and  held  under 
it;  if  the  pro]>erty  of  the  great  mass  of  the  community  origin- 
ates in  it;  it  becomes  a  law  of  the  land,  and  cannot  be  ques- 
tioned. So,  too,  with  respect  to  the  concomitant  principle, 
that  the  Indian  inhabitants  are  to  be  considered  merelv  as  occu- 
pants,  to  be  protected,  indeed,  while  in  peace,  in  the  possession 
of  their  lands,  but  to  be  deeme<l  incapable  of  transferring  the 
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absolute  title  to  others.  However  this  restriction  may  be  op- 
posed to  natural  right,  and  to  the  usages  of  civilized  nations, 
yet,  if  it  be  indispensable  to  that  system  under  which  the 
country  has  been  settled,  and  be  adapted  to  the  actual  condition 
of  the  two  people,  it  may,  perhaps,  be  supported  by  reason,  and 
certainly  cannot  be  rejected  by  courts  of  justice. 

This  question  is  not  entirely  new  in  this  court.  The  case  of 
Fletcher  v.  Peck  grew  out  of  a  sale  maile  by  the  state  of 
Georgia  of  a  large  tract  of  country  within  the  limits  of  that 
state,  tlie  gi*ant  of  which  was  afterv\ards  resumed.  The  action 
was  brought  by  a  sub-purchaser,  on  the  contiact  of  sale,  ami 
one  of  the  covenants  in  the  deed  was  that  the  state  of  Georgia 
was,  at  the  time  of  sale,  seized  in  fee  of  the  premises.  The 
real  question  presented  by  the  issue  was,  whether  the  seizin  in 
fee  was  in  tlie  state  of  Georgia  or  in  the  United  States.  After 
stating  that  this  controversy  between  the  several  states  and  the 
United  States  had  been  compromised,  the  court  thought  it 
necessary  to  notice  tlie  Indian  title,  which,  although  entitled  to 
the  respect  of  all  courts,  until  it  should  be  legitimately  extin- 
guished, was  declared  not  to  be  such  as  to  be  absolutely  repug- 
nant to  a  seizin  in  fee  on  the  part  of  the  state. 

This  opinion  conforms  i)recisely  to  the  principle  whidi  has 
been  supposed  to  be  recognized  by  all  European  governments 
from  the  first  settlement  of  America.  The  absolute,  ultimate 
title  has  been  consi<lered  as  acquired  by  discovery,  subject 
only  to  the  Indian  title  of  occupancy,  which  title  the  discover- 
ers possessed  the  exclusive  right  of  acquiring.  Such  a  right 
is  no  more  incompatible  with  a  seizin  in  fee  than  a  lease  for 
years,  and  mi*]rht  as  effectually  bar  an  ejectment. 

Another  view  has  been  taken  of  this  question,  which  deserves 
to  be  considered.  The  title  of  the  crowTi,  whatever  it  might  be, 
could  be  acquired  only  by  a  conveyance  from  the  crown.  If 
an  individual  might  extinguish  the  Indian  title  for  his  owti 
benefit,  or,  in  other  words,  might  purchase  it,  still  he  could  ac- 
quire only  that  title.  Admitting  their  power  to  change  their 
laws  or  usages,  so  far  as  to  allow  an  individual  to  separate  a 
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l>ortion  of  their  lands  from  the  common  stock,  and  hold  it  in 
severalty,  still,  it  is  a  part  of  their  territory,  and  is  held,  under 
them,  by  a  title  dependent  on  their  laws.  The  grant  derives  its 
efficacy  from  their  will;  and  if  they  choose  to  resume  it,  and 
make  a  different  disposition  of  the  land,  the  courts  of  the  United 
States  cannot  interpose  for  tlie  protection  of  the  title.  The  per- 
son who  purchases  lands  from  the  Indians  within  their  terri- 
tory, incorporates  himself  with  them,  so  far  as  respects  the 
pr()])erty  purchased;  holds  their  title  under  tlieir  protection, 
and  subject  to  their  laws.  If  they  annul  the  grant,  we  Imow 
of  no  tribunal  which  can  revise  and  set  aside  the  proceeding. 
We  know  of  no  principle  which  can  distinguish  this  case  from 
a  grant  ma<le  to  a  native  In<lian,  authorizing  him  to  hold  a  par- 
ticular ti'act  of  land  in  severalty. 

As  such  a  gi'ant  could  not  sei)arate  the  Indian  from  his  nation, 
nor  give  a  title  which  our  courts  could  distinguish  from  the  title 
of  his  tribe,  as  it  might  still  be  conquered  from  or  ceded  by  his 
tribe,  we  can  i)erceive  no  legal  princii)le  which  will  authorize  a 
court  to  say  that  different  consequences  are  attached  to  this 
purchase  because  it  was  made  by  a  stranger.  By  the  treaties 
concludes!  between  the  United  States  and  the  Indian  nations 
A\  hose  title  the  plaintiffs  claim,  the  country  comprelien<ling  the 
lands  in  controversy  has  been  ceded  to  the  United  States,  with- 
out anv  reservation  of  their  title.  These  nations  ha<l  been  at 
war  with  tlie  United  States,  and  had  an  unquestionable  right  to 
annul  any  grant  thev  had  made  to  American  citizens.  Their 
cession  of  the  country,  without  a  reservation  of  this  land,  affords 
a  fair  presumption  that  they  considere<l  it  as  of  no  validity. 
They  ceded  to  the  United  States  this  very  property,  after  having 
used  it,  in  common  with  other  lands,  as  their  own,  from  the  date 
of  their  deeds  to  the  time  of  cession;  and  the  attempt  now  ma<ie 
is  to  set  up  their  title  against  that  of  the  United  States. 

The  proclamation  issued  by  the  king  of  Great  Britain,  in  17G3, 
has  been  considered,  and,  we  think,  with  reascm,  as  constituting 
an  additional  objection  to  the  title  of  the  plaintiffs. 

By  that  ])roclamation  the  crown   reserved   under  its  own 

8  Wh.  593. 


JOHNSON   AND  ORAHAM'S   LESSEE  V.   m'iNTOSH.  279 

dominion  and  protection,  for  the  use  of  the  Indians,  '^all  the 
land  and  territories  lying  to  the  westward  of  the  sources  of  the 
rivers  which  fall  into  the  sea  from  the  west  and  north-west," 
and  strictly  forbade  all  British  subjects  from  making  any  pur- 
chasers or  settlements  whatever,  or  taking  possession  of  the  re- 
served lands. 

It  has  been  contended  that  in  this  proclamation  the  king 
transcended  his  constitutional  powers;  and  the  case  of  Camp- 
bell V.  Hall  (reported  by  Cowper)  is  relied  on  to  support  this 
position.  It  is  supposed  to  be  a  principle  of  universal  law,  that, 
if  an  im  inhabited  country  be  disco vere<l  by  a  number  of  indi- 
viduals who  acknowledge  no  connexion  with,  and  owe  no  alle- 
giance to,  any  government  whatever,  the  country  becomes  the 
property  of  the  discoverers,  so  far,  at  least,  as  they  can  use  it. 
They  acquire  a  title  in  common.  The  title  of  the  whole  land 
is  in  the  whole  society.  It  is  to  be  (livi<led  and  pareelle<l  out 
according  to  tlie  will  of  the  society,  expressed  by  tlie  whole 
body,  or  by  that  organ  which  is  authorized  by  the  whole  to  ex- 
press it. 

If  the  discovery  be  made,  and  possession  of  the  country  be 
taken,  under  the  authority-  of  an  existing  government  which  is 
acknowledged  by  the  emigrants,  it  is  supposed  to  be  equally 
well  settled  that  the  discovery  is  made  for  the  whole  nation, 
that  the  country  becomes  a  part  of  the  nation,  and  that  the 
vacant  soil  is  to  be  disposed  of  by  that  organ  of  the  government 
which  has  the  constitutional  power  to  dispose  of  the  national 
domains,  by  that  organ  in  which  all  vacant  territory  is  vested 
by  law. 

According  to  the  theory  of  the  British  constitution,  all  vacant 
lands  are  vested  in  the  crown,  as  representing  the  nation;  and 
the  exclusive  power  to  grant  them  is  admitted  to  reside  in  the 
crown,  as  a  branch  of  the  royal  prerogative.  It  has  been  already 
shown  that  this  principle  was  as  fully  recognized  in  America 
as  in  the  island  of  Great  Britain.  All  the  lands  we  hold  were 
originally  granted  by  the  crown;  and  the  establishment  of  a  re- 
gal government  has  never  been  considered  as  impairing  its  right 
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to  p-ant  lands  within  the  chartered  Units  of  snch  colony.  In  aii- 
dition  to  the  i)roof  of  this  principle,  fumishe<i  by  the  immense 
p-ants,  ali'eady  mentioned,  of  lands  lying  within  the  chartered 
limits  of  Virginia,  the  continuing  right  of  the  crown  to  grant 
lands  lying  within  that  colony  was  always  axlmitted.  A  title 
might  be  obtained,  either  by  making  an  entry  with  the  surveyor 
of  a  county,  in  pursuance  of  law,  or  by  an  order  of  the  governor 
in  council,  who  was  the  deputy  of  the  king,  or  by  an  immediate 
grant  from  the  crown.  In  Virginia,  therefore,  as  well  as  else- 
wh€*ie  in  tlie  British  dominions,  the  complete  title  of  the  crown 
to  vacant  lan<ls  was  acknowledged. 

So  far  as  respected  the  authority  of  the  crown,  no  distinction 
was  taken  between  vacant  lan<ls  and  lands  occupie<l  by  the 
Indians.  The  title,  subject  only  to  the  right  of  occupancy  by  the 
Indians,  was  admitted  to  be  in  the  king,  as  was  his  right  to  grant 
that  title.  The  lands,  then,  to  which  this  proclamation  referred, 
were  lands  which  the  king  had  a  right  to  grant,  or  to  reserve  for 
the  Indians. 

According  to  the  theory  of  the  British  constitution,  the  royal 
prerogative  is  very  extensive,  so  far  as  respects  the  politicjil  re- 
lation between  Great  Britain  and  foreign  nations.  The  peculiar 
situation  of  the  Indians,  necessarily  considered,  in  some  re- 
spects, as  a  dependent,  and,  in  some  respects  as  a  distinct  peo- 
ple, occupying  a  country  claimed  by  Great  Britain,  and  yet  too 
])owerful  and  brave  not  to  be  dreaded  as  formidable  enemies, 
required  that  means  should  be  adopted  for  the  preservation  of 
peace,  and  that  their  friendshi]>  should  be  secured  by  quieting 
their  alarms  for  their  propeKy.  This  was  to  be  effected  by  re- 
straining the  encroachments  of  the  whites;  and  the  power  to  do 
this  was  never,  we  believe,  denie<l  bv  the  colonies  to  the 
crown. 

In  the  case  of  Campbell  v.  Hall  that  part  of  the  proclama- 
tion A\  as  determined  to  be  illegal  which  imposed  a  tax  on  a  con- 
quered province  after  a  government  had  been  bestowed  upon  it. 
The  correctness  of  this  decision  cannot  be  questioned,  but  its 
application  to  the  case  at  bar  cannot  be  admitted.    Since  the 
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expulsion  of  the  Stuart  family  the  power  of  imposing  taxes  by 
proclamation  has  never  been  claimed  as  a  branch  of  regal  pre- 
rogative; but  the  powers  of  granting,  or  refusing  to  grant,  vacant 
lands,  and  of  restraining  encroachments  on  the  Indians,  have 
always  been  asserted  and  admitted. 

The  authority  of  this  proclamation,  so  fai*  as  it  respected  this 
continent,  has  never  been  denie<i,  and  the  titles  it  gave  to  lands 
have  always  been  sustained  in  oiu'  courts. 

In  the  argument  of  this  cause  the  counsel  for  the  plaintiffs 
have  relied  very  much  on  the  opinions  expressed  by  men  hohl- 
ing  offices  of  trust,  and  on  various  proceedings  in  America  to 
sustain  titles  to  land  derived  from  the  Indians. 

The  collection  of  claims  to  lands  lying  in  the  western  coun- 
try, made  in  the  first  volume  of  the  laws  of  the  United  States, 
has  been  referred  to;  but  we  find  nothing  in  that  collection  to 
support  the  argument.  Most  of  the  titles  were  derived  from 
persons  professing  to  act  under  the  authority  of  the  government 
existing  at  the  tiinc;  and  the  two  grants  under  which  the  plain- 
tiffs claim  are  supposed,  by  the  person  under  whose  inspection 
the  collection  was  made,  to  be  void,  because  forbidden  by  the 
royal  proclamation  of  17G3.  It  is  not  unworthy  of  remark 
that  the  usual  mode  a<iopted  by  the  Indians  for  granting  lands 
to  individuals  has  been  to  reserve  them  in  a  treaty,  or  to  grant 
them  under  the  sanction  of  the  commissioners  with  whom  the 
treaty  was  negotiated.  The  practice,  in  such  ciase,  to  grant  to 
the  croT\Ti,  for  the  use  of  the  individual,  is  some  evidence  of  a 
general  understanding  that  the  validity  even  of  such  a  grant 
depended  on  its  receiving  the  royal  sanction. 

The  controversy  between  the  colony  of  Connecticut  and  the 
Mohegan  Indians  depended  on  the  nature  and  extent  of  a  grant 
made  by  tliose  Indians  to  the  colony;  on  the  nature  and  extent 
of  the  reservations  made  by  the  Indians,  in  their  several  deeds 
and  treaties,  which  were  alleged  to  be  recognized  by  the  legiti- 
mate authority;  and  on  the  violation  by  the  colony  of  rights 
thus  reserved  and  secured.  We  do  not  perceive  in  that  case 
any  assertion  of  the  principle  that  individuals  might  obtain  a 
complete  and  valid  title  from  the  Indians. 
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It  has  been  stated,  that,  in  the  memorial  transmitte<l  from  the 
cabinet  of  London  to  that  of  Versailles,  during  the  controversy 
between  the  two  naticms,  respecting  boundary,  which  took  place 
in  1755,  the  Indian  right  to  the  soil  is  recognized.  But  this 
recognition  was  made  with  reference  to  their  character  as  In- 
dians, and  for  the  purj)ose  of  showing  that  they  were  fixed  to 
a  particular  territory.  It  was  made  for  the  purpose  of  sustain- 
ing the  claim  of  his  Britannic  majesty  to  dominion  over  them. 

The  opinions  of  the  attorney  and  solicitor  general,  Pratt  and 
Yorke,  have  been  adduced  to  prove,  that,  in  the  opinion  of  those 
^e^it  law  officeins,  the  Indian  grant  could  convey  a  title  to  the 
soil  A\  ithout  a  i)atent  emanating  from  the  crown.  The  opinion 
of  tliose  persons  would  certainly  be  of  gi'eat  authority*  on  such  a 
question,  and  we  were  not  a  little  surprised,  when  it  was  read, 
at  the  doctrine  it  seemed  to  advance.  An  opinion  so  contrary 
to  the  whole  practice  of  the  crown,  and  to  the  uniform  opinions 
gi\  en  on  all  other  bccasions  by  its  gi'eat  law  ofticers,  ought  to 
be  very  explicit,  an<l  accompanied  by  the  circumstances  under 
which  it  was  given  and  to  which  it  u-as  applied,  before  we  can 
be  assured  that  it  is  properly  understood.  In  a  pamphlet,  writ- 
ten for  the  purjiose  of  asserting  the  Indian  title,  styled  "Plain 
Facts,''  the  same  opinion  is  quote<l,  and  is  said  to  relate  to  pur- 
chases made  in  the  East  Indies.  It  is,  of  course,  entirely  inap- 
plicable to  purchases  made  in  America.  Chalmers,  in  whose 
collection  this  opinion  is  found,  does  not  say  to  whom  it  applies; 
but  there  is  reason  to  believe  that  the  author  of  "I*lain  Facts  " 
is  in  this  respect  correct.  The  opinion  commences  thus:  "In 
resj)ect  to  such  places  as  have  been  or  shall  be  acquired,  by 
ti'eaty  or  grant,  from  any  of  the  Indian  princes  or  governments, 
your  majesty^ 's  letters  i)atent  are  not  necessary.'-  The  words 
'*j)rinces  or  governments  ''  are  usually  applied  to  tlie  East  In- 
dians, but  not  to  those  of  North  America.  We  speak  of  their 
sachems,  their  warriors,  their  chief  men,  their  nations  or  tribes, 
not  of  their  "princes  or  governments."  The  question,  on  which 
the  opinion  was  given,  too,  and  to  which  it  relates,  was,  whether 
the  king's  subjects  carry  with  them  the  common  law  wherever 
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they  may  form  settlements.  The  opinion  is  given  with  a  view 
to  this  point,  and  its  object  must  be  kept  in  mind  while  constru- 
ing its  expressions. 

Much  reliance  is  also  placed  on  the  fact  that  many  tracts  are 
now  held  in  the  United  States  under  the  Indian  title,  the  valid- 
ity of  which  is  not  questioned. 

Before  the  importance  attached  to  this  fact  is  conceded,  the 
circumstances,  under  which  such  grants  were  obtained,  and 
such  titles  are  supported,  ought  to  be  considered.  These  lands 
lie  chiefly  in  tlie  eastern  states.  It  is  known  that  the  Plymouth 
Company  made  many  extensive  grants,  which,  from  their  igno- 
rance of  the  countrv,  interfered  with  each  other.  It  is  also 
known  that  Mason,  to  whom  New  Hampshire,  and  Gorges,  to 
whom  Maine,  was  granted,  found  great  difficulty  in  managing 
such  unwiel<ly  property.  The  country  was  settled  by  emi- 
grants, some  from  Europe,  but  chiefly  from  Massachusetts,  who 
took  possession  of  lands  they  found  unoccupied,  and  secured 
themselves  in  that  possession  by  the  best  means  in  their  power. 
The  disturbances  in  England,  an<l  the  civil  war  and  revolution 
which  followed  tliose  disturbances,  prevented  any  interference 
on  the  part  of  the  motlier  country,  and  the  proprietors  were 
unable  to  maintain  their  title.  In  the  mean  time  Massachusetts 
claimed  the  country  and  governed  it.  As  her  claim  was  adver- 
sary' to  that  of  the  proprietors,  she  encouraged  the  settlement  of 
persons  made  under  her  authority,  and  encouraged,  likewise, 
their  securing  themselves  in  possession,  by  purchasing  the  acqui- 
escence and  forbearance  of  the  Indians. 

After  the  restoration  of  Charles  11.,  Gorges  and  Mason,  when 
they  attempted  t^  establisli  their  title,  found  themselves  opposed 
by  men  who  held  under  Massachusetts,  and  under  the  Indians. 
The  title  of  the  proprietors  was  resisted;  and  though,  in  some 
cases,  compromises  were  made,  and  in  some  the  opinion  of  a 
court  was  given  ultimately  in  their  favor,  the  juries  found  uni- 
formly against  them.  They  became  wearied  with  the  struggle, 
and  sold  their  prope^tJ^  The  titles  held  under  the  Indians 
were  sanctioned  by  length  of  possession;  but  there  is  no  case, 
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SO  fai'  as  we  are  informed,  of  a  judicial  decision  in  their  favor. 

Much  reliance  has  also  been  placed  on  a  recital  contained  in 
the  charter  of  Rhode  Island,  and  on  a  letter  addressed  to  the 
governors  of  the  neighboring  colonies,  by  the  king's  command, 
in  which  some  expressions  are  inserted  indicating  the  royal 
ai)i)robation  of  titles  acquired  from  the  Indians. 

The  charter  to  Rhode  Island  recites  "that  the  said  John 
Claik,  and  others,  had  transplanted  themselves  into  the  midst 
of  the  Indian  nations,  and  were  seize<l  and  possessed,  by  pur- 
chase and  consent  of  the  said  natives,  to  their  full  content,  of 
such  lands,"  &c.  And  the  letter  recites  that  "Thomas  Chif- 
Hinch,  and  others,  having,  in  the  right  of  Major  Asperton,  a 
just  propriety  in  the  Narraghanset  counti-y,  in  New  England, 
by  grants  from  the  native  princes  of  that  country,  an<l  being 
desirous  to  improve  it  into  an  English  colony,"  &c.,  "are  yet 
daily  disturbed." 

The  impression  this  language  might  make,  if  viewe<l  apart 
from  the  circumstances  under  which  it  was  employed,  will  l>t^ 
efface<l  when  consi<lered  in  connexion  with  those  circumstances. 

In  the  year  1G35  the  Plymouth  Company  surrendered  their 
charter  to  the  crown.  About  the  same  time  the  religious  dis- 
sensions of  Massachusetts  expelled  from  that  colony  several 
societies  of  indivi<luals,  one  of  which  settled  in  Rhode  Island 
on  lands  purchased  from  the  Indians.  They  were  not  within 
the  chartered  limits  of  Massachusetts,  and  the  English  govern- 
ment was  too  much  occupie<l  at  home  to  bestow  its  attention 
on  this  subject.  There  existed  no  authority  to  aiTest  tlieir  set- 
tleiuent  of  the  country.  If  thev  obtained  the  Indian  title,  there 
were  none  to  assert  the  title  of  the  crown.  Under  these  cir- 
cumstances the  settlement  became  considerable.  Indiyiduals 
acquired  separate  property  in  lan<is  which  they  cultiyated  and 
iiui)royed;  a  government  was  established  among  themselves; 
and  no  power  existed  in  America  which  could  rightfully  interfere 
with  it. 

On  the  restoration  of  Charles  II.,  this  small  society  hastened 
to  acknowledge  his  authority,  and  to  solicit  his  confirmation  of 
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their  title  to  the  soil,  and  to  juris<iiction  over  the  country^  Their 
solicitations  were  successful,  and  a  charter  was  granted  to  them 
containing  the  recital  which  has  been  mentioned. 

It  is  obvious  that  this  transaction  can  amount  to  no  acknowl- 
edgment that  the  Indian  grant  could  convey  a  title  paramount 
to  that  of  the  crovm,  or  could,  in  itself,  constitute  a  complete 
title.  On  the  contrary,  the  charter  of  the  crown  was  considered 
as  indispensable  to  its  completion. 

It  has  never  been  contended  that  the  Indian  title  amounted 

« 

to  nothing.  Their  right  of  possession  has  never  been  ques- 
tioned. The  claim  of  government  extends  to  the  complete  ulti- 
mate title,  charged  -with  this  right  of  possession,  and  to  the  ex- 
clusive power  of  acquiring  that  right.  The  object  of  the  crown 
was  to  settle  the  sea-coast  of  America;  and  when  a  portion  of  it 
was  settled,  without  violating  the  rights  of  others,  by  persons 
lu'ofessing  their  loyalty,  an<i  soliciting  the  royal  sanction  of  an 
act  the  consequences  of  which  weie  ascertained  to  be  beneficial,  it 
would  have  been  as  unwise  as  ungracious  to  expel  them  from 
their  habitations  because  thev  had  obtained  the  Indian  title 
otherwise  than  through  the  agency  of  government.  The  very 
grant  of  a  charter  is  an  assertion  of  the  title  of  the  crown,  and 
its  words  convey  the  same  idea.  The  country  granted  is  said 
to  be  "our  island,  caUed  Rhode  Island;"  and  the  charter  con- 
tains an  actual  grant  of  the  soil,  as  well  as  of  the  powers  of 
government. 

The  letter  was  written  a  few  months  before  the  charter  was 
issued,  apparently  at  the  request  of  the  agents  of  the  intended 
colony,  for  the  sole  purpose  of  preventing  the  trespasses  of  neigh- 
bors who  were  disposed  to  claim  some  authority  over  them.  The 
king,  being  \\illing  himself  to  ratify  and  confirm  their  title, 
was,  of  course,  inclined  to  quiet  them  in  their  possession. 

This  charter  and  this  letter  certainly  sanction  a  previous 
unauthorized  purchase  from  Indians,  under  the  circumstances 
attending  that  particular  purchase,  but  are  far  from  supporting 
the  general  proposition  that  a  title  acquired  from  the  Indians 
would  be  valid  against  a  title  acquired  from  the  crown,  or  with- 
out the  confirmation  of  the  crown. 
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The  acts  of  the  several  colonial  assemblies  prohibiting  pur- 
chases from  the  Indians  have  also  been  relied  on,  as  proving, 
that,  independent  of  such  prohibitions,  Indian  deeds  would  be 
valiiL  But  we  think  this  fact,  at  most,  equivocal.  While  the 
existence  of  such  purchases  would  justify  their  prohibition,  even 
by  colonies  which  considered  In<lian  deeds  as  previously  invalid, 
the  fact  that  such  acts  have  been  generally  passed  is  strong 
evidence  of  the  general  opinion  that  such  purchases  are  op- 
posed by  the  soundest  principles  of  wisdom  and  national  policy. 

After  bestowing  on  this  subject  a  degree  of  attention  which 
was  more  required  by  the  magnitude  of  the  interest  in  litigation, 
and  the  able  and  elaborate  arguments  of  the  bxu*.  than  by  its 
intrinsic  tlifticulty,  the  court  is  decidedly  of  opinion  that  the 
plaintiffs  do  not  exliibit  a  title  which  can  be  sustaine^l  in  the 
courts  of  the  Unite<l  States;  and  that  there  is  no  error  in  the 
judgment  which  was  rendere<l  against  them  in  the  district  court 
of  Illinois. 

Judgment  aflirmed,  with  costs. 

8  Wli.  604. 


GIBBONS  v.  OODEN.  287 


GIBBONS  v.  OGDEN. 
February  Term,  1824. 

[9  Wheaton's  Reports,  1-240.] 

The  state  of  New  York  grranted,  for  a  term  of  years,  an  ex- 
clusive right,  to  Robert  R.  Livingston  and  Robert  Fulton  to 
navigate  the  waters  of  that  state  with  boats  moved  by  steam; 
and  from  them  Ogden  derive<l  a  right  to  use  such  boats  in  the 
waters  between  Elizabethtown,  New  Jersey,  and  tlie  city  of 
New  York.  Gibbons  having  established  two  steamboats  on 
these  waters,  Ogden  obtained  an  injunction*  against  him;  and 
upon  hearing  of  the  case  in  the  court  of  chancery  in  New  York, 
the  defence  of  Gibbons,  which  was  that  his  boats  were  regularly 
licensed  as  coasters  under  the  laws  of  congress,  was  overruled, 
and  the  injunction  made  perpetual.  Gibbons  took  it  to  the 
court  of  errors,  which  affirmed  the  decree  in  chancery;  and  as 
that  was  the  highest  state  tribunal,  he  now  brought  it,  on  writ 
of  error,  to  the  supreme  court, — ^the  opinion  of  which  was  given 
by  Chief  Justice  Marshall,  as  follows: — 

The  appellant  contends  that  this  decree  is  erroneous,  because 
the  laws,  which  purport  to  give  the  exclusive  privilege  it  sus- 
tains, are  repugnant  to  the  constitution  and  laws  of  the  United 
States. 

They  arfe  said  to  be  repugnant — 

1st.  To  that  clause  in  the  constitution  which  authorizes  con- 
gress to  regulate  commerce. 

2d.  To  that  which  authorizes  congress  to  promote  the  pro- 
gress of  science  and  useful  arts. 

*  This  is  a  writ  which  issues  from  a  court  of  chancery,  and  forbids  the  doing  of 
some  act ;  as,  in  this  case,  the  use  of  the  steamboats  by  Gibbons. 
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The  state  of  New  York  maintains  the  constitutaonality  of 
these  laws;  and  their  lecrislatui-e,  their  council  of  revision,  and 
tlieir  judges,  have  repeate<lly  concurre<l  in  this  opinion.  It  is 
siij>i>orte<l  by  great  names — ^by  names  which  have  all  the  titles 
to  consideration  that  virtue,  intelligence,  and  ofiice  can  bestow. 
No  tribunal  can  approach  the  decision  of  this  question  without 
feeling  a  just  and  real  respect  for  that  opinion  which  is  sus- 
taine<l  by  such  authority;  but  it  is  the  province  of  this  court, 
while  it  respects,  not  to  bow  to  it  implicitlj;  and  the  judges 
must  exercise,  in  the  examination  of  the  subject,  that  under- 
stan<iing  which  Providence  has  bestowed  upon  them,  with  that 
iri<lei>endence  which  the  people  of  the  United  States  expect 
fioiii  this  department  of  the  government. 

As  preliminary  to  the  very  able  discussions  of  the  constitu- 
tion which  we  have  heard  from  the  bar,  and  as  having  some 
inlluence  on  its  construction,  reference  has  been  made  to  the 
1  political  situation  of  these  states  antenor  to  its  formation.  It 
has  been  said,  that  they  were  sovereign,  were  completely  inde- 
pendent, and  were  connected  with  each  other  only  by  a  league. 
This  is  truCi  But  when  tliese  allied  sovereigns  converte<l  their 
league  into  a  government,  when  they  converted  their  congress 
of  auibassadors,  deputed  to  deliberate  on  their  common  con- 
cerns, and  to  recommend  measures  of  general  utility,  into  a  legis- 
lature, empowered  to  enact  laws  on  the  most  interesting  subjects, 
the  whole  character  in  which  the  states  appear  underwent  a 
cliange,  the  extent  of  wliich  must  be  determined  by  a  fair  con- 
si  <leration  of  the  instruuient  by  which  that  change  was  effecte<l. 

This  instrument  contains  an  enumeration  of  powers  expressly 
granted  by  the  people  to  their  government.  It  has  been  said 
that  these  powers  ought  to  be  construed  strictly.  But  why 
ought  they  to  be  so  construed  ?  Is  there  one  sentence  in  the 
constitution  which  gives  countenance  to  this  rule  ?  In  the  last 
of  the  enumei-ated  powers,  that  which  grants  expressly  the 
means  for  carrying  all  others  into  execution,  congress  is  author- 
ize<l  "to  make  all  laws  which  shall  be  necessary  and  proper" 
for  the  purpose.    But  this  limitation  on  the  means  which  may 
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be  used  is  not  extended  to  the  powers  which  are  conferred; 
nor  is  there  one  sentence  in  the  constitution,  which  has  been 
pointed  out  by  the  gentlemen  of  the  bar,  or  which  we  have  been 
able  to  discern,  that  prescribes  this  rule.  We  do  not,  therefore, 
think  ourselves  justified  in  adopting  it.  What  do  gentlemen 
mean  bv  a  strict  construction  ?  If  they  contend  only  against 
that  enlarged  construction  which  would  extend  words  beyond 
their  natural  and  obvious  import,  we  might  question  the  appli- 
cation of  the  term,  but  should  not  controvert  the  principle.  If 
they  contend  for  that  narrow  construction  which,  in  support 
of  some  theory  not  to  be  found  in  the  constitution,  would  deny 
to  the  government  those  powers  which  the  words  of  the  gi*ant^ 
as  usually  understood,  import,  and  which  are  consistent  with 
the  general  views  an<l  objects  of  the  instrument;  for  that  nar- 
row construction  which  would  cripple  the  government,  and 
ren<ler  it  unequal  to  the  objects  for  w^hich  it  is  declared  to  be 
instituted,  and  to  which  the  powers  given,  as  fairly  understood, 
render  it  competent;  then  we  cannot  perceive  the  propriety  of 
this  sti'ict  construction,  nor  adopt  it  as  the  rule  by  which  tlie 
constitution  is  to  be  expounded.  As  men,  whose  intentions  re- 
quire no  concealment,  generally  employ  the  w^ords  which  most 
liirectly  and  aptly  express  the  ideas  they  intend  to  convey, 
the  enlightened  patriots  who  framed  our  constitution,  and  the 
people  who  adopted  it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  intended  what  they 
have  sai<l.  If,  from  the  imperfection  of  human  language,  there 
should  be  serious  doubts  respecting  the  extent  of  any  given 
power,  it  is  a  well  settled  rule  that  the  objects  for  which  it  was 
given,  especially  when  those  objects  are  expressed  in  the  instru- 
ment itself,  should  have  great  influence  in  the  construction. 
We  know  of  no  reason  for  excluding  this  rule  from  the  present 
case.  The  gitiut  does  not  convey  power  which  might  be  bene- 
ficial to  the  grantor,  if  retained  by  himself,  or  which  can  inure 
solely  to  the  benefit  of  the  grantee;  but  is  an  investment  of  power 
for  the  general  advantage,  in  the  hands  of  agents  selected  for 
that  purpose;  which  power  can  never  be  exercised  by  the  peo- 
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pie  themselves,  but  must  be  placed  in  the  hands  of  agents,  or  lie 
dormant.  We  know  of  no  rule  for  construing  the  extent  of  such 
powers,  other  than  is  given  by  the  language  of  the  instrument 
^A  liich  confers  them,  taken  in  connexion  with  the  purposes  fop 
which  they  were  conferred. 

The  words  are,  "Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  In<lian  tribes." 

The  subject  to  be  regulated  is  commerce;  and  our  constitu- 
tion being,  as  was  aptly  said  at  the  bar,  one  of  enumeration, 
and  not  of  definition,  to  ascertain  tlie  extent  of  the  power  it 
becomes  necessary  to  settle  the  meaning  of  the  word.  The 
counsel  for  the  appellee  wouhl  limit  it  to  traftic,  to  buying  and 
selling,  or  the  interchange  of  commodities,  and  do  not  admit 
that  it  comprehends  navigation.  This  would  restrict  a  general 
terDi,  applicable  to  many  objects,  to  one  of  its  significations. 
Commerce,  undoubtedly,  is  trafiic,  but  it  is  something  more;  it 
is  intercourse.  It  describes  the  commercial  intercoui^se  between 
nations,  an<l  parts  of  nations,  in  all  its  branches,  and  is  regu- 
lated by  prescribing  i-ules  for  carrying  on  that  intercourse.  The 
mind  can  scarcely  conceive  a  system  for  regulating  commerce 
between  nations,  which  shall  exclude  all  laws  concerning  navi- 
gation, which  shall  be  silent  on  tlie  admission  of  the  vessels  of 
the  one  nation  into  the  ports  of  the  other,  and  be  confined  to 
])i  escribing  rules  for  the  conduct  of  individuals  in  the  actual 
employment  of  buying  and  selling,  or  of  barter. 

If  commerce  does  not  include  navigation,  the  government  of 
the  union  has  no  direct  power  over  that  subject,  and  can  make 
no  law  prescribing  what  shall  constitute  American  vessels,  or 
requiring  that  they  shall  be  navigated  by  American  seamen. 
Yet  this  power  has  been  exercised  from  the  commencement  of 
the  government,  has  been  exercised  with  the  consent  of  aU,  and 
has  been  understood  by  all  to  be  a  commercial  regulation.  All 
-Vmerica  understands,  and  has  uniformly  understood,  the  word 
*•  commerce  "  to  comprehend  navigation.  It  was  so  understood, 
and  must  have  been  so  understood,  when  the  constitution  was 
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framed.  The  power  over  commerce,  including  navigation,  was 
one  of  the  primary  objects  for  which  the  people  of  America 
adopted  their  government,  and  must  have  been  contemplated 
in  forming  it.  The  convention  must  have  used  the  word  in  that 
sense,  because  all  have  understood  it  in  that  sense;  and  the  ai> 
tempt  to  restrict  it  comes  too  late. 

If  the  opinion,  that  "commerce,"  as  the  word  is  used  in  the 
constitution,  comprehends  navigation  also,  requires  any  addi- 
tional confirmation,  that  additional  contirmation  i6,  we  tjiiuk, 
furnished  by  the  wor<ls  of  the  instrument  itself.' 

It  is  a  rule  of  consti*uction,  acknowledged  by  all,  that  the  ex- 
ceptions from  a  power  mark  its  extent;  for  it  would  be  absurd, 
as  well  as  useless,  to  except  from  a  grante<l  power  that  which 
was  not  granted, — ^that  which  the  words  of  the  grant  could  not 
comprehend.  If,  then,  there  are  in  the  constitution  plain  excep- 
tions from  tlie  power  over  navigation,  plain  inhibitions  to  the 
exercise  of  that  power  in  a  particular  way,  it  is  a  proof  that 
those  who  made  these  exceptions,  and  prescribed  these  inhibi- 
tii.ns,  understood  the  power  to  which  they  applied  as  being 
granted. 

The  ninth  section  of  the  first  article  declares  that  "no  pref- 
erence shall  be  given,  by  any  regulation  of  commerce  or  reve- 
nue, to  the  ports  of  one  statd  over  those  of  another."  This 
clause  cannot  be  understood  as  applicable  to  those  laws  only 
which  are  passed  for  the  purposes  of  revenue,  because  it  is  ex- 
pressly applie<i  to  commercial  regulations;  and  the  most  obvious 
preference  which  can  be  given  to  one  port  over  another,  in  re- 
gulating commerce,  relates  to  navigation.  But  the  subsequent 
part  of  the  sentence  is  still  more  explicit.  It  is,  "nor  shall 
vessels  bound  to  or  from  one  state  be  obliged  to  enter,  clear,  or 
j)ay  duties  in  another."  These  words  have  a  direct  reference 
to  navigation. 

The  universally  acknowledged  power  of  the  government  to 
impose  embargoes  must  also  be  considered  as  showing  that  all 
America  is  united  in  that  construction  which  comprehends  nav- 
igation in  the  word  ^commerce."    Gentlemen  have  said,  in  argu- 
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iiient,  that  this  is  a  branch  of  the  war-making  power,  and  that 
an  euibargo  is  an  instrument  of  war,  not  a  regulation  of  trade. 

That  it  may  be,  and  often  is,  used  as  an  instrument  of  wai* 
cannot  be  denied.  An  embargro  may  be  imposed  for  the  pui'- 
pose  of  facilitating;  tlie  equipment  or  manning  of  a  fleet,  or  for 
the  purpose  of  concealing  the  i>rogress  of  an  expedition  pre- 
l>aring  to  sail  from  a  particular  port.  In  these,  and  in  siinilar 
cases,  it  is  a  military  instmment,  and  i)artakes  of  the  nature  of 
war.  But  all  embargoes  are  not  of  this  descnption.  They  are 
sometimes  resoi-ted  to  without  a  view  to  war,  and  with  a  single 
view  to  conmierce.  In  such  case  an  embargo  is  no  more  a  war 
measure  than  a  merchantman  is  a  ship  of  war  because  both 
are  vessels  which  navigate  the  ocean  witli  sails  and  seamen. 

When  congi^ess  imposed  that  embargo  which,  for  a  time,  en- 
gaged the  attention  of  every  man  in  tlie  l/nited  Staters,  tlie 
avowed  object  of  the  law  was  the  protection  of  commerce,  and 
the  avoiding  of  war.  By  its  friends  and  its  enendes  it  was 
treated  as  a  commercial,  not  as  a  war  measure.  The  persevering 
eai'nestness  and  zeal  with  which  it  was  opposed,  in  a  part  of 
our  country  which  supposed  its  interests  to  be  vitally  affected 
by  the  act,  cannot  be  forgotten.  A  want  of  acuteness  in  dis- 
covering objections  to  a  measure  to  which  they  felt  the  most 
deej)-70oted  hostility  will  not  be  imputed  to  those  who  were 
arrayed  in  opposition  to  this.  Yet  they  never  suspected  that 
navigation  was  no  branch  of  trade,  and  was,  therefore,  not 
comjirehended  in  the  power  to  regulate  commerce.  They  did, 
iinleed,  contest  the  constitutionality  of  the  act,  but  on  a  prin- 
ciple which  admits  the  constmction  for  which  the  appellant 
contends.  They  <lenied  that  the  particular  law  in  question  was 
made  in  pursuance  of  the  constitution,  not  because  the  power 
could  not  act  directly  on  vessels,  but  because  a  perpetual  em- 
bargo was  the  annihilation,  and  not  the  regulation,  of  commerce. 
In  terms,  they  admitted  the  applicability  of  the  words  use<l 
in  the  constitution  to  vessels;  and  that,  in  a  case  which  produced 
a  degree  and  extent  of  excitement  calculated  to  draw  forth  every 
principle  on  which  legitimate  resistance  could  be  sustained. 
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No  example  could  more  strongly  illustrate  the  universal  under- 
standing of  the  American  people  on  this  subject. 

The  word  used  in  the  constitution,  then,  comprehends,  and 
has  been  always  understood  to  comprehend,  navigation  within 
its  meaning;  and  a  power  to  regulate  navigation  is  as  expressly 
gi-anteiFas  if  that  term  had  been  added  to  the  word  "commerce." 

To  what  commerce  does  this  power  extend  ?  The  constitu- 
tion informs  us,  to  commerce  "with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes." 

It  has,  we  believe,  been  universally  admitted  that  these  words 
comprehend  every  species  of  commercial  intercourse  between 
the  United  States  and  foreign  nations.  No  sort  of  trade  can 
be  carried  on  between  this  country  and  any  other,  to  which 
this  power  does  not  extend.  It  has  been  truly  said  that  com- 
merce, as  the  word  is  used  in  the  constitution,  is  a  unit,  every 
part  of  V,  hich  is  indicated  by  the  term. 

If  tliis  be  the  admitted  meaning  of  the  word,  in  its  applica- 
tion to  foreign  nations,  it  must  carry  the  same  meaning  through- 
out the  sentence,  and  remain  a  unit,  unless  there  be  some  plain, 
intelligible  cause  which  alters  it. 

The  subject  to  which  the  power  is  next  applied  is  to  commerce 
"among  the  several  states."  The  word  "among  "  means  inter- 
mingle with.  A  thing  which  is  among  others  is  intermingled 
with  them.  Commerce  among  the  states  cannot  stop  "kt  the 
external  boundary  line  of  each  state,  but  may  be  introduced 
into  the  interior. 

It  is  not  intended  to  say  that  these  words  comprehend  that 
commerce  which  is  completely  internal;  which  is  carried  on  be- 
tween man  and  man  in  a  state,  or  between  different  parts  of 
the  same  state,  and  which  does  not  extend  to  or,  affect  other 
states-  Such  a  power  would  be  inconvenient,  and  is  certainly 
unnecessary. 

Comprehensive  as  the  word  "among"  is,  it  may  very  prop- 
erly be  restricted  to  that  commerce  which  concerns  more  states 
than  one.  The  phrase  is  not  one  which  would  probably  have 
been  selected  to  indicate  the  completely  interior  traffic  of  a  state, 
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because  it  is  not  an  apt  phrase  for  that  purpose;  and  the  enu- 
meration of  the  particular  classes  of  commerce  to  which  the 
power  was  to  be  exten<led  would  not  have  been  made,  had  the 
intention  been  to  extend  the  power  to  every  description.  The 
enumeration  presupposes  something  not  enumerated;  and  that 
something,  if  we  regard  the  language  or  the  subject  of  tlie  sen- 
tence, must  be  the  exclusively  internal  commerce  of  a  state. 
The  genius  and  character  of  the  whole  government  seem  to  be, 
that  its  action  is  to  be  applied  to  all  the  external  concerns  of 
the  nation,  and  to  those  internal  concerns  which  affect  the 
states  generally;  but  not  to  those  which  are  completely  within 
a  particular  state,  which  do  not  affect  other  states,  and  with 
which  it  is  not  necessary  to  interfere  for  the  purpose  of  execut- 
ing some  of  the  general  powers  of  the  government  The  com- 
pletely internal  commerce  of  a  state,  then,  may  be  considered 
as  reserved  for  the  state  itself. 

Dut  in  regulating  commerce  with  foreign  nations,  the  pow^er 
of  cougi-ess  does  not  stop  at  the  jurisdictional  lines  of  the  several 
states.  It  wouhl  be  a  very  useless  power,  if  it  could  not  pass 
those  lines.  The  commerce  of  the  United  States  with  foreign 
nations  is  that  of  the  whole  United  States.  Everv  district 
lias  a  right  to  participate  in  it.  The  deep  streams  which  pene- 
trate our  countiy  in  every  direction  pass  through  the  interior 
of  almost  everj'  state  in  the  union,  and  furnish  the  means  of 
exercising  this  right.  If  congress  has  the  power  to  regulate 
it,  that  power  must  be  exercised  wherever  the  subject  exists. 
If  it  exists  within  the  states,  if  a  foreign  voyage  may  commence 
or  terminate  at  a  port  within  a  state,  then  the  power  of  con- 
gress  may  be  exercised  within  a  state. 

This  princii)le  is,  if  possible,  still  more  clear,  when  applie<l 
to  conmierce  '* among  the  several  states.'-  They  eitlier  join 
each  other,  in  which  case  they  are  sei)arated  by  a  mathematical 
line,  or  they  are  remote  from  each  other,  in  which  case  other 
states  lie  between  them.  What  is  commerce  ^' among"  them? 
and  how  is  it  to  be  conducted  ?  Can  a  trading  expedition  be- 
tween two  adjoining  states  commence  and  terminate  outside 
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of  each  ?  And  if  the  ti*ading  intercourse  be  between  two 
states  remote  from  each  other,  must  it  not  commence  in  one, 
terminate  in  the  other,  and,  probably,  pass  through  a  third  ? 
Commerce  among  the  states  must,  of  necessity,  be  commerce 
with  the  states.  In  the  regulation  of  trade  with  the  Indian 
tribes,  the  action  of  the  law,  especially  when  the  constitution 
was  made,  was  chiefly  within  a  state.  The  power  of  congress, 
then,  whatever  it  may  be,  must  be  exercised  within  the  territo- 
rial jurisdiction  of  the  several  states.  The  sense  of  the  nation 
on  this  subject  is  unequivocally  manifested  by  the  provisions 
made  in  the  laws  for  transporting  goods,  by  land,  between  Bal- 
timore and  Providence,  between  New  York  and  Philadelphia, 
and  between  Philadelphia  and  Baltimore. 

We  are  now  arrived  at  the  inquiry.  What  is  this  power  ? 

It  is  the  power  to  regulate;  that  is,  to  pi-escribe  the  rule  by 
which  commerce  is  to  be  governed.  This  power,  like  all  others 
vested  in  congi-ess,  is  complete  in  itself,  may  be  exercised  to  its 
utmost  extent,  and  acknowledges  no  limitations  other  than  are 
prescribed  in  the  constitution.  These  are  expressed  in  plain 
terms,  and  do  not  affect  the  questions  which  arise  in  this  case, 
or  which  have  been  discussed  at  the  bar.  If,  as  has  always 
been  understood,  the  sovereignty  of  congress,  though  limite<l  to 
specified  objects,  is  plenary  as  to  those  objects,  the  power  over 
commerce  with  foreign  nations,  and  among  the  several  states,  is 
vested  in  congress  as  absolutely  as  it  would  be  in  a  single  gov- 
ernment, having  in  its  constitution  the  same  restrictions  on  the 
exercise  of  the  power  as  are  found  in  the  constitution  of  the 
United  States-  The  wisdom  and  the  discretion  of  congress, 
their  identity  with  the  people,  and  the  influence  which  their 
constituents  possess  at  elections,  are,  in  this,  as  in  many  other 
instances,  as  that,  for  example,  of  declaring  war,  the  sole  re- 
straints on  which  they  have  relied  to  secure  them  from  its  abuse. 
They  are  the  restraints  on  which  the  people  must  often  rely 
solely,  in  all  representative  governments. 

The  power  of  congress,  then,  comprehends  navigation  with- 
in the  limits  of  every  state  in  the  union;  so  far  as  that  naviga- 
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tion  may  be,  in  any  maimer,  connected  vrith  "commerce  with 
forei^  nations,  or  among  the  seyeral  states,  or  with  the  Indian 
tribes.-'  It  may,  of  consequence,  pass  the  jurisdictional  line  of 
Ke^v  York,  and  act  upon  the  yery  waters  to  which  the  prohibi- 
tion now  under  consideration  applies. 

But  it  has  been  urge<l  with  great  earnestness,  that,  although 
the  power  of  congress  to  regulate  commerce  with  foreign  na- 
tions, an<l  among  the  seyeral  states,  be  coextensive  with  the 
subject  itself,  and  haye  no  other  limits  than  are  prescribed  in 
the  constitution,  vet  the  states  may  severally  exercise  the  same 
power  within  their  respective  jurisdictions.  In  support  of  this 
argument  it  is  sai<l  that  they  possessed  it,  a^s  an  inseparable 
attribute  of  sovereignty,  before  the  formation  of  the  constitu- 
tion, and  still  retain  it,  except  so  far  as  they  have  surrendered 
it  by  that  instrument;  that  this  principle  results  from  the  nature 
of  the  government,  and  is  secured  by  the  tenth  amendment, 
that  an  allirmative  grant  of  power  is  not  exclusive,  unless  in  its 
own  nature  it  be  such  that  the  continued  exercise  of  it  by  the 
foriuer  possessor  is  inconsistent  with  the  grant,  and  that  this  is 
not  of  that  description. 

The  appellant,  conceding  these  postulates,  except  the  last, 
contends  that  full  power  to  regulate  a  particular  subject  implies 
the  whole  power,  and  leaves  no  resi<luum;  that  a  grant  of  the 
whole  is  incompatible  witli  the  existence  of  a  right  in  another 
to  any  part  of  it. 

Both  parties  have  appealed  to  the  constitution,  to  legislative 
acts,  and  judicial  decisions;  and  have  drawn  arguments  from 
all  these  sources  to  support  and  illusti*ate  the  propositions  they 
respectively  maintain. 

The  grant  of  the  power  to  lay  and  collect  taxes  is,  like  the 
power  to  regulate  commerce,  ma<le  in  general  terms,  and  has 
never  been  understood  to  interfere  with  the  exercise  of  the 
same  power  by  the  states;  and  hence  has  been  drawn  an  argu- 
ment  which  has  been  applied  to  the  question  under  considera- 
tion. But  the  two  grants  ai'e  not,  it  is  conceived,  similar  in 
their  terms  or  their  nature.    Although  many  of  the  powers  for- 
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merly  exercise<l  by  the  states  are  transferre<l  to  tlie  government 
of  the  union,  yet  the  state  governments  remain,  and  constitute^ 
a  most  important  part  of  our  system.  The  power  of  taxation 
is  indispensable  to  their  existence,  and  is  a  power  which,  in  its 
owTi  nature,  is  capable  of  residing  in,  and  being  exercised  by, 
different  authorities  at  the  same  time.  We  are  accustomed  to 
see  it  placed,  for  different  purposes,  in  different  hands.  Taxa- 
tion is  the  simple  operation  of  taking  small  portions  from  a  per- 
petually accumulating  mass,  susceptible  of  almost  incite  divis- 
ion; and  a  power  in  one  to  take  what  is  necessary  for  certain 
purposes  is  not,  in  its  nature,  incompatible  with  a  power  in 
another  to  take  what  is  necessary  for  other  purposes.  Congress 
is  authorized  to  lay  and  collect  taxes,  &c.,  to  pay  the  debts,  and 
provi<le  for  the  common  defence  and  general  welfare,  of  the 
United  States.  This  does  not  interfere  with  the  power  of  the 
states  to  tax  for  the  support  of  their  own  governments;  nor  is 
the  exercise  of  that  power  by  the  states  an  exercise  of  any 
portion  of  the  i)ower  that  is  granted  to  the  United  States.  In 
imposing  taxes  for  state  purposes  they  are  not  doing  what  con- 
gress is  empowered  to  do.  Congress  is  not  empowered  to  tax 
for  those  purposes  which  are  within  the  exclusive  province  of 
the  states.  When,  then,  each  government  exercises  the  power 
of  taxation,  neither  is  exercising  the  power  of  the  other.  But 
when  a  state  proceeds  to  regulate  commerce  with  foreign  na- 
tions, or  among  the  several  states,  it  is  exercising  the  very  power 
that  is  granted  to  congress,  an<l  is  doing  the  very  thing  which 
congress  is  authorized  to  do*  There  is  no  analog}^  then,  be- 
tween the  power  of  taxation  and  the  power  of  regulating  com- 
merce. 

In  discussing  the  question,  whether  this  power  is  still  in  the 
states,  in  the  case  under  consideration,  we  may  dismiss  from  it 
the  inquiry,  whether  it  is  surren<lered  by  the  mere  grant  to 
congress,  or  is  retained  until  congress  shall  exercise  the  power. 
We  may  dismiss  that  inquiry,  because  it  has  been  exercised, 
and  the  regulations  which  congress  deemed  it  proper  to  make 
are  now  in  full  operation.    The  sole  question  is.   Can  a  state 

9  Wh.  190. 


*298  CONSTITUTIONAL  OPINIONS. 

repilate  commerce  with  foreign  nations  and  among  the  states, 
wliile  congress  is  regulating  it  ? 

The  counsel  for  the  respondent  answer  this  question  in  the 
attiniiative,  and  relv  verv  much  on  the  restrictions  in  the  tenth 
section,  as  supporting  their  opinion.  They  sa}',  very  truly,  that 
limitations  of  a  i^ower  furnish  a  strong  argument  in  favor  of 
tlie  existence  of  that  power;  and  that  the  section,  which  pro- 
hibits the  states  from  laying  duties  on  imports  or  exports,  proves 
that  this  power  might  have  been  exercise<l,  haxl  it  not  been  ex- 
pressly forbidden;  and,  consequently,  that  an}^  other  commer- 
cial regulation,  not  expressly  forbidden,  to  which  the  original 
I)ower  of  the  state  was  competent,  may  still  be  made. 

That  Ihis  restriction  shows  the  opinion  of  the  convention, 
that  a  state  might  impose  duties  on  exports  and  impoi-ts,  if  not 
expressly  forbidden,  will  be  conceded;  but  that  it  follows,  as  a 
consequence,  from  this  concession,  that  a  state  may  regulate 
conunerce  with  foreign  nations  and  auiong  the  states,  cannot 
be  a(biiitted. 

We  must  first  determine  whether  the  act  of  laying  "duties 
or  imposts  on  imports  or  exports  "  is  considered  in  the  constitu- 
tion as  a  branch  of  the  taxing  jiower,  or  of  the  power  to  regu- 
late commerce.  We  think  it  verv  clear  that  it  is  consi<lered  as 
a  branch  of  the  taxing  power.  It  is  so  treated  in  the  lii'st  clause 
of  the  eighth  section:  "Congress  shall  have  power  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises;"  and  before  com- 
merce is  mentioned,  the  rule  by  which  the  exercise  of  this 
power  must  be  governed  is  declare<l.  It  is,  that  all  duties,  im- 
posts, and  excises  shall  be  uniform.  In  a  sei)arate  clause  of 
the  enumeration  the  power  to  regulate  commerce  is  given,  as 
being  entii^ely  distinct  from  the  right  to  levy  taxes  and  imposts, 
and  as  being  a  new  i)ower  not  before  confeiTed.  The  constitu- 
tion, then,  considers  these  powers  as  substantive,  and  distinct 
from  each  other;  and  so  places  them  in  the  enumeration  it  con- 
tains. The  power  of  imposing  duties  on  imports  is  classed  with 
the  power  to  levy  taxes,  and  that  seems  to  be  its  natural  place. 
But  the  power  to  levy  taxes  could  never  be  considered  as  abridg- 
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ing  the  right  of  the  states  on  that  subject;  and  tliey  might,  con- 
sequently, have  exercised  it  by  levying  duties  on  imports  or  ex- 
ports, had  the  constitution  contained  no  prohibition  on  this 
subject.  This  prohibition,  then,  is  an  exception  from  the  ac- 
knowledged power  of  the  states  to  levy  taxes,  not  from  the 
questionable  power  to  regulate  commerce. 

"A  duty  of  tonnage  "  is  as  much  a  tax  as  a  duty  on  imports 
or  exports;  and  the  reason  which  induced  the  prohibition  of 
those  taxes  extends  to  this  also.  This  tax  may  be  imposed  by 
a  state,  with  the  consent  of  congress;  and  it  may  be  admitted 
that  congress  cannot  give  a  right  to  a  state,  in  virtue  of  its  own 
powers.  But  a  duty  of  tonnage  being  part  of  the  power  of  im- 
posing taxes,  its  prohibition  may  certainly  be  made  to  depend 
on  congress,  without  affording  any  implication  respecting  a 
power  to  regulate  commerce.  It  is  true  that  duties  may  often 
be,  an<l  in  fact  often  are,  imposed  on  tonnage,  with  a  view  to 
the  regulation  of  commerce;  but  they  may  be  also  imposed  with 
a  view  to  revenue;  and  it  was,  therefore,  a  prudent  precaution 
to  prohibit  the  states  from  exercising  this  power.  The  idea, 
that  the  same  measure  might,  according  to  circumstances,  be 
arrange<l  with  different  classes  of  power,  was  no  novelty  to  the 
framers  of  our  constitution.  Those  illustrious  statesmen  and 
patriots  had  been,  many  of  them,  deeply  engaged  in  the  discus- 
sions which  preceded  the  war  of  our  revolution,  and  all  of  them 
were  well  read  in  those  discussions.  The  right  to  regulate 
commerce,  even  by  the  imposition  of  duties,  was  not  contro- 
verted; but  the  right  to  impose  a  duty  for  the  purpose  of  revenue 
produced  a  war  as  important,  perhaps,  in  its  consequences  to 
the  human  race,  as  any  the  world  has  ever  witnessed. 

These  restrictions,  then,  are  on  the  taxing  power,  not  on  that 
to  regulate  commerce;  and  presuppose  the  existence  of  that 
which  they  restrain,  not  of  that  which  they  do  not  purport  to 
restrain^ 

But  the  inspection  laws  are  said  to  be  regulations  of  com- 
merce, and  are  certainly  recognized  in  the  constitution  as  being 
passed  in  the  exercise  of  a  power  remaining  with  the  states. 
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That  inspection  laws  may  have  a  remote  and  considerable 
influence  on  commerce  will  not  be  denied;  but  that  a  power  to 
regulate  conmierce  is  the  source  from  which  the  right  to  pass 
them  is  derired  cannot  be  admitted.  The  object  of  inspection 
laws  is  to  improve  the  quality  of  articles  produced  by  the  labor 
of  a  country;  to  fit  them  for  exportation ;  or,  it  may  be,  for  domes- 
tic use.  They  act  upon  the  subject  befoi^e  it  becomes  an  article 
of  foreign  commerce,  or  of  commerce  among  the  states,  and  pre- 
I)are  it  for  that  purpose.  They  form  a  portion  of  that  immense 
mass  of  legislation,  which  embraces  everything  within  the  terri- 
tory of  a  state,  not  surrendered  to  the  general  government;  all 
which  can  be  most  advantageouslv  exercised  bv  the  states  tliem- 
selves.  Inspection  laws,  quarantine  laws,  health  laws  of  every 
description,  as  well  as  laws  for  regulating  the  internal  com- 
merce of  a  state,  and  those  which  respect  turnpike  roads,  ferries, 
&c.,  are  component  parts  of  this  mass. 

Xo  direct  general  power  over  these  objects  is  granted  to  con- 
gress; and  consequently  they  remain  subject  to  state  legisla- 
tion. If  the  legislative  power  of  the  union  can  reach  them,  it 
must  be  for  national  purposes;  it  must  be  where  the  power  is 
expressly  given  for  a  special  purpose,  or  is  cleai'ly  incidental  to 
some  power  which  is  expressly  given.  It  is  obvious  that  the 
government  of  the  union,  in  the  exercise  of  its  express  powers, 
that,  for  example,  of  regulating  commerce  with  foreign  nations 
and  among  the  states,  may  use  means  that  may  also  be  em- 
ployed by  a  state  in  the  exercise  of  its  acknowledged  powers; 
that,  for  example,  of  regulating  commerce  within  tlie  state.  If 
congress  license  vessels  to  sail  from  one  port  to  another  in  the 
same  state,  the  act  is  supposed  to  be  necessarily  incidental  to 
the  power  expressly  granted  to  congress,  and  implies  no  claim 
of  a  direct  power  to  regulate  the  purely  internal  commerce  of  a 
state,  or  to  act  directly  on  its  system  of  police.  So,  if  a  state, 
in  passing  laws  on  subjects  acknowledged  to  be  within  its  con- 
trol, and  with  a  view  to  those  subjects,  shall  adopt  a  measure 
of  the  same  character  with  one  which  congress  may  adopt,  it 
does  not  derive  its  authority  from  the  particular  power  which 
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has  been  granted,  but  from  some  other  which  remains  with  the 
state,  and  may  be  executed  by  the  same  means.  All  experience 
shows  that  the  same  measures,  or  measures  scarcely  distinguish- 
able from  each  other,  may  flow  from  distinct  powers;  but  this 
does  not  prove  that  the  powei's  themselves  are  identical.  Al- 
though the  means  used  in  their  execution  may  sometimes  ap- 
proach" each  other  so  nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufficiently  distinct  to  establish  their 
individuality. 

In  our  complex  system,  presenting  the  rare  and  difficult 
scheme  of  one  general  government,  whose  action  extends  over 
the  whole,  but  which  possesses  only  certain  enumerated  powers 
and  of  numerous  state  goveraments,  which  retain  and  exercise 
all  powers  not  delegated  to  the  union,  contests  respecting  power 
must  arise.  Were  it  even  otherwise,  the  measures  taken  by  the 
respective  governments  to  execute  their  acknowledged  powers 
would  often  be  of  the  same  description,  aud  might  sometimes 
interfere.  This,  however,  does  not  prove  that  the  one  is  exer- 
cising, or  has  a  right  to  exercise,  the  powers  of  the  other. 

The  acts  of  congress,  passe<i  in  1796  and  1799,*  empower- 
ing and  directing  the  officers  of  the  general  government  to  con- 
form to  and  assist  in  the  execution  of  the  quarantine  and  health 
laws  of  a  state,  proceed,  it  is  said,  upon  the  idea  that  these  laws 
are  constitutional.  It  is  undoubtedly  true  that  they  do  proceed 
upon  that  idea;  and  the  constitutionality  of  such  laws  has  never, 
so  far  as  we  are  informed,  been  denied.  But  they  do  not  imply 
an  acknowledgment  that  a  state  may  rightfully  regulate  com- 
merce with  foreign  nations,  or  among  the  states;  for  they  do 
not  imply  that  such  laws  are  an  exercise  of  that  power,  or  en- 
acted with  a  view  to  it  On  the  contrary,  they  are  treated  as 
quarantine  and  health  laws,  are  so  denominated  in  the  acts  of 
congress,  and  are  considere<l  as  flowing  from  the  acknowledged 
power  of  a  state  to  provide  for  the  health  of  its  citizens.    But 

♦  2  U.  S.  Laws,  p.  545;  U.  S.  Laws,  p.  126. 
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as  it  was  apparent  that  some  of  the  provisions  made  for  this 
purpose,  and  in  yirtue  of  this  power,  might  interfere  with,  and 
be  affected  by,  the  laws  of  the  United  States  made  for  the  regu- 
lation of  commerce,  congress,  in  that  spirit  of  harmony  and  con- 
ciliation which  ought  always  to  characterize  the  conduct  of 
governments  standing  in  the  relation  which  that  of  the  union 
and  tliose  of  the  states  bear  to  each  other,  has  directed  its  offi- 
cers to  aid  in  the  execution  of  these  laws;  and  has,  in  some 
measure,  adapted  its  own  legislation  to  this  object,  by  making 
provisions  in  aid  of  those  of  the  states.  But  in  making  these 
provisions,  the  opinion  is  unequivocally  manifeste<l  that  con- 
gress may  control  the  state  laws,  so  far  as  it  may  be  necessary 
to  control  them  for  the  regulation  of  commerce. 

The  act,  passed  in  1803,*  prohibiting  the  importation  of  slaves 
into  any  state  which  shall  itself  prohibit  their  importation,  im- 
plies, it  is  said,  an  a<lmission  that  the  states  possessed  the  power 
to  exclude  or  admit  them;  from  which  it  is  inferred  that  they 
possess  the  same  power  with  respect  to  other  ailicles. 

If  this  inference  were  correct,  if  this  power  was  exercise<i 
not  under  any  particular  clause  in  the  constitution,  but  in  virtue 
of  a  general  right  over  the  subject  of  commerce,  to  exist  as 
long  as  the  constitution  itself,  it  might  now  be  exercised.  Any 
state  might  now  import  African  slaves  into  its  own  territory. 
But  it  is  obvious  that  the  power  of  the  states  over  this  subject, 
previous  to  the  year  1808,  constitutes  an  exception  to  the  power 
of  congress  to  regulate  commerce,  and  the  exception  is  expresse<i 
in  such  words  as  to  manifest  clearly  the  intention  to  continue 
the  pre-existing  right  of  the  states  to  admit  or  exclude,  for  a 
limited  period.  The  words  are,  "The  migration  or  importation 
of  such  persons  as  any  of  the  states,  now  existing,  shall  think 
proper  to  admit,  shall  not  be  proKiBite<l  by  the  congress  prior  to 
the  year  1808.''  The  whole  object  of  the  exception  is  to  pre- 
serve the  power  to  those  states  which  might  be  disposed  to  ex- 
ercise it;  and  its  language  seems  to  the  court  to  convey  this 


♦  U.  S.  Laws,  p.  529. 
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idea  unequivocally.  The  possession  of  this  particular  power, 
then,  during  the  time  limited  in  the  constitution,  cannot  be  ad- 
mitte<l  to  prove  the  possession  of  any  other  similar  power. 

It  has  been  said  that  the  act  of  Auigust  7th,  1789,  acknowl- 
edges a  concurrent  power  in  the  states  to  regulate  the  conduct 
of  pilots,  and  hence  is  inferred  an  admission  of  their  concurrent 
right  with  congress  to  regulate  commerce  with  foreign  nations, 
and  amongst  the  states.  But  this  inference  is  not,  we  think, 
justified  by  the  fact. 

Although  congress  cannot  enable  a  state  to  legislate,  congress 
may  adopt  the  provisions  of  a  state  on  any  subject  When  the 
government  of  the  union  was  brought  into  existence,  it  found  a 
system  for  the  regulation  of  its  pilots  in  full  force  in  every  state. 
The  act  which  has  been  mentioned  adopts  this  system,  and 
gives  it  the  same  validity  as  if  its  provisions  had  been  specially 
made  by  congress.  But  the  act,  it  may  be  said,  is  prospective 
also,  and  tlie  adoption  of  laws  to  be  ma<le  in  future  presupposes 
the  right  in  the  maker  to  legislate  on  the  subject 

The  act  unquestionably  manifests  an  intention  to  leave  this 
subject  entirely  to  the  states,  until  congress  should  think  proper 
to  interpose;  but  the  very  enactment  of  such  a  law  indicates  an 
opinion  that  it  was  necessary;  that  the  existing  system  would 
not  be  applicable  to  the  new  state  of  tilings,  unless  expi^ssly 
applied  to  it  by  congress.  But  this  section  is  confined  to  pilots 
within  the  "bays,  inlets,  rivers,  harbors,  and  ports  of  the  United 
States,"  which  are,  of  course,  in  whole  or  ip  part,  also  within 
the  limits  of  some  particular  state.  The  acknowledged  power 
of  a  state  to  regulate  its  police,  its  domestic  trade,  and  to  gov- 
ern its  own  citizens,  may  enable  it  to  legislate  on  this  subject, 
to  a  considerable  extent;  and  the  adoption  of  its  system  by  con- 
gress, and  the  application  of  it  to  the  whole  subject  of  commerce, 
does  not  seem  to  the  court  to  imply  a  right  in  the  states  so  to 
apply  it  of  their  own  authority.  But  the  adoption  of  the  state 
system  being  temporary,  being  only  "until  further  legislative 
provision  shall  be  made  by  congress,"  shows,  conclusively,  an 
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opinion  that  congress  could  control  the  whole  subject,  and  might 
a(loi)t  the  system  of  the  states,  or  provide  one  of  its  owTi. 

A  state,  it  is  said,  or  even  a  private  citizen,  may  construct 
lig:hthouses.  But  gentlemen  must  be  aware,  that,  if  this  proves 
a  j)OA\  er  in  a  state  to  regulate  commerce,  it  proves  that  the  sa)ue 
power  is  in  the  citizen.  States,  or  individuals,  who  own  lands, 
inav,  if  not  forbidden  bv  law,  erect  on  those  lands  what  build- 
inirs  they  jdease;  but  this  i>ower  is  entirely  distinct  from  that 
of  rejxulating  commerce,  and  may,  we  presume,  be  restrained, 
if  exercised  so  as  to  produce  a  public  mischief. 

These  acts  were  cited  at  the  bar  for  the  purpose  of  showing 
an  i)i)iuion  in  congress,  that  the  states  possess,  concurrently  with 
tlie  legislature  of  the  union,  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  states.  Upon  re\iewing 
them,  we  think  they  do  not  establish  the  proposition  they  were 
intended  to  prove.  They  show  the  oidnion  that  the  states  re- 
tain powers  enabling  them  to  pass  the  laws  to  which  allusion 
Jias  been  made,  not  that  those  laws  proceed  from  the  particular 
power  which  has  been  delegated  to  congress. 

It  has  been  contended  by  the  coinisel  for  the  appellant,  tliat, 
as  the  word  *'to  regulate  "  implies  in  its  nature  fiUl  power  over 
the  tliiu^f  to  be  regidated,  it  excludes,  necessarily,  the  action  of 
all  others  that  would  perform  the  same  operation  on  the  same 
thing.  That  regtdation  is  designed  for  the  entire  result,  apply- 
ing to  those  parts  which  remain  as  they  were,  as  well  as  to 
those  which  are  altered.  It  provinces  a  uniform  whole,  which 
is  as  much  disturbed  and  deranged  by  changing  what  the  regu- 
lating power  designs  to  leave  untouched  as  that  on  which  it 
has  operated. 

There  is  great  force  in  this  argument,  and  the  court  is  not  satis- 
fied that  it  has  been  refuted. 

Since,  however,  in  exercising  the  power  of  regulating  their 
own  purely  internal  affairs,  whether  of  trading  or  police,  the 
states  may  sometimes  enact  laws  the  validity  of  which  depends 
on  tlieir  interfering  with,  and  being  contrary  to,  an  act  of  con- 
gress passed  in  pursuance  of  the  constitution,  the  court  will 
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enter  upon  the  inquiry,  whether  the  laws  of  Kew  York,  as  ex- 
jiounded  bv  the  highest  tribunal  of  that  state,  have,  in  their 
application  to  this  case,  come  into  collision  with  an  act  of  con- 
gress, and  deprive<l  a  citizen  of  a  right  to  which  that  act  en- 
titles him.  Should  this  collision  exist,  it  will  be  immaterial 
whether  those  laws  were  passed  in  virtue  of  a  concurrent  power 
"to  regulate  commerce  with  foreign  nations  and  among  the 
several  states,"  or,  in  virtue  of  a  power  to  regulate  their  domes- 
tic tirade  and  police.  In  one  case  and  the  other  the  acts  of 
!New  York  must  yield  to  the  law  of  congress,  and  the  decision, 
sustaining  the  privilege  they  confer  against  a  right  given  by  a 
law  of  the  union,  must  be  erroneous. 

This  opinion  has  been  frequently  expressed  ^n  this  court,  and 
is  founded  as  well  (m  the  nature  of  the  government  as  on  the 
words  of  the  constitution.  In  argument,  however,  it  has  been 
c<»nten<le(l,  that,  if  a  law  passe<l  by  a  state,  in  the  exercise  of  its 
acknowledged  sovereignty,  comes  into  conflict  with  a  law  passed 
by  congress  in  pursuance  of  the  constitution,  they  affect  the 
subject,  and  each  other,  like  equal  opposing  powers. 

But  the  framers  of  our  constitution  foresaw  this  state  of 
things,  and  provi<led  for  it,  by  declaring  the  supremacy  not  only 
of  itself,  but  of  the  laws  made  in  pursuance  of  it.  The  nullity 
of  any  act  inconsistent  with  the  constitution  is  produced  by 
the  declaration  that  the  constitution  is  the  supreme  law.  The 
appropriate  application  of  that  part  of  the  clause,  which  confers 
the  same  supi^emacy  on  laws  and  treaties,  is  to  such  acts  of  the 
state  legislatures  as  do  not  transcend  their  powers,  but,  though 
enacted  in  the  execution  of  acknowledged  state  powers,  inter- 
fere with,  or  are  contrary  to,  the  laws  of  congress  made  in  pur- 
suance of  the  constitution,  or  some  treaty  made  under  the 
autliorits'  of  the  United  States.  In  every  such  case  the  act  of 
congress,  or  the  treaty,  is  supreme;  and  the  law  of  the  state, 
though  enacted  in  the  exercise  of  powers  not  controverted,  must 
yield  to  it. 

In  pursuing  this  inquiry  at  the  bar,  it  has  been  said  that  the 
constitution  does  not  confer  the  right  of  intercourse  between 
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state  and  state.  That  right  derives  its  source  from  those  laws 
whose  authority  is  acknowle<]ged  by  civilize<l  iiiaji  throughout 
the  worid.  This  is  true.  The  constitution  found  it  an  existing 
ri^ht,  and  gave  to  congress  the  power  to  regulate  it.  In  the 
exercise  of  this  i)ower  congress  has  passed  **  An  act  for  enrolling 
or  licensing  ships  or  vessels  to  be  employe<l  in  the  coasting 
trade  and  fisheries,  and  for  regulating  the  same.'-  The  counsel 
for  the  respondent  contend  that  this  act  <loes  not  give  the  right 
to  sail  from  port  to  port,  but  confines  itself  to  regulating  a  pre- 
existing right,  so  far  only  as  to  confer  certain  privileges  on  en- 
rolle<l  and  licensed  vessels  in  its  exercise 

It  will  at  once  occur,  that,  when  a  legislature  attaches  certain 
privileges  and  exemptions  to  the  exercise  of  a  right  over  which 
its  control  is  absolute,  the  law  must  iuij>ly  a  j)ower  to  exercise 
the  right.  The  privileges  are  gone,  if  the  right  itself  be  auni 
hilated.  It  would  be  contrary  to  all  reason,  and  to  the  course 
of  human  affairs,  to  say  that  a  state  is  unable  to  strip  a  vessel 
of  the  particular  privileges  attendant  on  the  exercise  of  a  right, 
and  yet  may  annul  the  right  itself;  that  the  state  of  New  York 
cannot  prevent  an  enrolle<l  and  licensed  vessel,  proceeding  from 
Elizabethtown,  in  New  Jersey,  to  New  York,  from  enjoying,  in 
her  course,  and  on  her  entrance  into  port,  all  the  privileges 
conferred  by  the  act  of  congress;  but  can  shut  her  up  in  her  own 
pert,  and  prohibit  altogether  her  entering  the  waters  and  ports 
of  another  state.  To  the  court  it  seems  very  clear  that  the 
whole  act  on  the  subject  of  the  coasting  trade,  according  to 
those  principles  which  govern  the  constniction  of  statutes,  im- 
plies, unequivocally,  an  authority  to  licensed  vessels  to  carry 
on  the  coasting  trade. 

But  we  will  proceed  briefly  to  notice  those  sections  which 
bear  more  directly  on  the  subject. 

The  first  section  declares  that  vessels  enrolled  by  virtue  of  a 
previous  law,  and  certain  other  vessels,  enrolled  as  described  in 
that  act,  and  having  a  license  in  force,  as  is  by  the  act  required, 
''an<l  no  others,  shall  be  deemed  ships  or  vessels  of  the  United 
States,  entitled  to  the  privileges  of  ships  or  vessels  employed  in 
the  coasting  trade." 
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This  section  seems  to  the  court  to  contain  a  positive  enact- 
ment that  the  vessels  it  describes  shall  be  entitle<l  to  the  privi- 
leges of  ships  or  vessels  employed  in  the  coasting  tra<le.  These 
privileges  cannot  be  separated  from  the  tra<le,  and  cannot  be 
enjoyed,  unless  the  trade  may  be  prosecuted.  The  gi'ant  of  the 
privilege  is  an  i<lle,  empty  form,  conveying  nothing,  unless  it 
convey  the  right  to  which  the  privilege  is  attached,  and  in  the 
exercise  of  which  its  whole  value  consists.  To  construe  these 
words  otherwise  than  as  entitling  the  ships  or  vessels  described 
to  carry  on  the  coasting  trade  would  be,  we  think,  to  <lisregard 
the  apparent  intent  of  the  act. 

The  fourth  section  tlirects  the  proper  officer  to  grant  to  a 
vessel  qualified  to  receive  it  "a  license  for  carrying  on  the  coast- 
ing  trade,"  and  prescribes  its  form.  After  reciting  the  com- 
])liance  of  the  applicant  with  the  previous  requisites  of  the  law, 
the  operative  words  of  the  instrument  are,  "license  is  hereby 
granted  for  the  said  steamboat,  Bellona,  to  be  employed  in  car- 
rying on  the  coasting  trade  for  one  year  from  the  date  hereof, 
and  no  longer." 

These  are  not  the  wonls  of  the  officer;  they  are  the  words 

of  the  legislature;  and  convey  as  explicitly  the  authority  the 

act  intended  to  give,  and  operate  as  effectually,  as  if  they  had 

been  inserted  in  any  other  part  of  the  act  than  in  the  license 

itself. 

The  wor«l  "license"  means  permission,  or  authority;  and  a 
license  to  <lo  any  particular  thing  is  a  permission  or  authority 
to  do  that  thing;  and  if  granted  by  a  person  having  power  to 
grant  it,  transfers  to  the  grantee  the  right  to  do  whatever  it 
purports  to  authorize.  It  certainly  transfers  to  him  all  the  right, 
which  the  grantor  can  ti*ansfer,  to  do  what  is  within  the  terms 
of  the  license. 

Would  the  validity  or  effect  of  such  an  instrument  be  ques- 
tioned by  the  respon<lent,  if  execute<l  b}'  persons  claiming 
regularly  under  the  laws  of  New  York  ? 

The  license  must  be  understood  to  be,  what  it  purports  to 
be.  a  legislative  authority  to  the  steamboat  Bellona  "to  be  em- 
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j»ioye(i  in  carrying:  on  the  coasting  trade  for  one  yeai*  fi-om  this 
date/' 

It  has  been  <lenie<l  that  these  words  authorize  a  voyage  from 
Ne\N  Jersey  to  New  York.  It  is  true  that  no  ports  are  specified; 
but  it  is  equally  true  that  the  words  used  are  perfectly  intelligi- 
ble, and  do  confer  such  authority  as  unquestionably  as  if  the 
ports  had  been  mentioned.  The  coasting  trade  is  a  term  well 
umlerstood.  The  law  has  define<l  it;  and  all  know  its  meaning 
perfectly.  The  act  <lescribes,  with  great  minuteness,  the  vari- 
ous oi>ei*ations  of  a  vessel  engaged  in  it;  and  it  cannot,  we  think, 
be  <loubted  that  a  voyage  from  New  Jersey  to  New  York  is  one 
of  tliose  operations. 

NotT\-ithstanding  the  decided  language  of  the  license,  it  has 
also  been  maintained  that  it  gives  no  right  to  trade;  and  that 
its  sole  purpose  is  to  confer  the  American  character. 

The  answer  given  to  this  argument,  that  the  American  charac- 
ter is  conferred  by  the  enrolment,  and  not  by  the  license,  is,  we 
think.  foun<led  too  clearly  in  the  words  of  the  law  to  require 
the  support  of  any  additional  observations.  The  enrolment  of 
vessels  designed  for  the  coasting  trade  corresponds  precisely 
with  the  registration  of  vessels  designe<l  for  the  foreign  trade, 
and  requires  every  circumstance  which  can  constitute  the  Amer- 
ican character.    The  license  can  be    granted    only    to  vessels 

already  enrolled,  if  thev  be  of  the  burden  of  twentv  tons  an<l 
...  . 

uj)wards;  and  requires  no  circumstance  essential  to  the  Ameri- 
can character. 

The  object  of  the  license,  then,  cannot  be  to  ascertain  the 
character  of  the  vessel,  but  to  do  what  it  professes  to  do, — 
that  is.  to  give  permission  to  a  vessel,  already  proved  by  her 
enrolment  to  be  American,  to  cany  on  the  coasting  trade. 

But  if  the  license  be  a  permit  to  carry  on  the  coasting  trade, 
the  respon<lent  <lenies  that  these  boats  were  engaged  in  that 
trade,  or  that  the  <lecree  under  consideration  has  resti'ained 
them  from  prosecuting  it^  The  boats  of  the  appellant  were,  we 
are  told,  employe<l  in  the  transpoi'tation  of  passengers;  and  this 
is  no  part  of  that  commerce  which  congress  may  regulate. 
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If,  as  our  whole  course  of  legislation  on  this  subject  shows,  the 
power  of  congress  has  been  universally  understood  in  America  to 
comprehend  navijjjation,  it  is  a  very  persuasive,  if  not  a  conclu- 
sive, argument  to  prove  that  the  construction  is  correct;  and  if  it 
be  correct,  no  clear  distinction  is  perceived  between  the  power  to 
regulate  vessels  employed  in  transporting  men  for  hire  and  prop- 
erty for  idre.  The  subject  is  transferred  to  congress;  and  no 
exception  to  the  grant  can  be  aduutted  which  is  not  proved  by 
tlie  words  or  the  nature  of  the  thing.  A  coasting  vessel  em- 
ployed in  the  transportation  of  passengers  is  as  much  a  portion 
of  the  American  marine  as  one  em])loyed  in  the  transportation 
of  a  cargo;  and  no  reason  is  perceived  why  such  vessel  should  be 
withdrawn  from  the  regulatinig  power  of  that  government  which 
has  been  thought  best  fitte<l  for  the  purpose  generally-  The 
provisions  of  the  law  respecting  native  seamen,  and  respecting 
ownership,  are  as  applicable  to  vessels  carrying  men  as  to  vessels 
carrying  manufactures;  and  no  reason  is  perceive^l  why  the 
power  over  the  subject  should  not  be  place<l  in  the  same  hands. 
The  arguuient  urged  at  the  bar  rests  on  the  foundation  that  the 
power  of  congress  does  not  extend  to  navigation  as  a  branch  of 
coiiiiiierce,  and  can  only  be  applied  to  that  subject  incidentally 
and  occasionally.  But  if  that  foundation  be  removed,  we  must 
show  some  plain,  intelligible  distinction,  supporte<l  by  the  con- 
Btitution  or  by  reason,  for  discriminating  between  the  power  of 
congress  over  vessels  employed  in  navigating  the  same  seas. 
We  can  perceive  no  such  distinction. 

If  we  refer  to  the  constitution,  the  inference  to  be  drawn  from 
it  is  rather  against  the  distinction.  The  section,  which  restrains 
congress  from  prohibiting  the  migration  or  importation  of  such 
persons  as  any  of  the  states  may  think  proper  to  admit,  until 
the  year  1808,  has  always  been  considered  as  an  exception  from 
the  power  to  regulate  commerce,  and  certainly  seems  to  class 
migration  with  importation.  Migration  applies  as  appropri- 
ately to  voluntary,  as  importation  does  to  involuntary  arrivals; 
and  so  far  as  an  exception  from  a  power  proves  its  existence, 
this  section  proves  that  the  power  to  regulate  commerce  applies 
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ecjiially  to  the  regulation  of  vessels  employed  in  transportfaiK 
uien  who  pass  from  place  to  place  yoluntarily.  and  to  those  who 
pass  involuntarily. 

If  the  power  reside  in  congress,  as  a  portion  of  the  general 
grant  to  regulate  commerce,  then  acts  applying  that  power  to 
vessels  generally  must  be  constmed  as  comprehen«ling  all  ves- 
selsj  If  none  appear  to  be  excluded  by  the  language  of  the  act^ 
none  can  be  excluded  by  construction.  Vessels  have  always 
been  employeil,  to  a  greater  or  less  extent,  in  the  transportation 
of  passengei*!;,  and  have  never  been  supposed  to  be,  on  that  ac- 
count withdrawn  from  the  control  or  protection  of  congress. 
Packets  which  ply  along  the  coast,  as  well  as  those  which  make 
voyages  between  Europe  and  America,  consider  the  transportar 
tion  of  passengers  as  an  important  part  of  their  business.  Tet 
it  has  never  been  suspected  that  the  general  laws  of  navigation 
did  not  apply  to  them. 

The  duty  act,  sections  twenty-three  and  fort»y-six,  contains 
provisions  respecting  passengers,  and  shows  that  vessels  which 
transport  them  have  the  same  rights,  and  must  perform  the 
same  duties,  with  other  vessels.  They  are  governed  by  the 
general  laws  of  navigation. 

In  the  progress  of  things  this  seems  to  have  grown  into  a 
particular  employment,  and  to  have  attracted  the  particular  at- 
tention of  government.  Congress  was  no  longer  satisfied  with 
comprehending  vessels  engage<l  specially  in  this  business  within 
those  provisions  which  were  inten<ie<l  for  vessels  generally;  and 
on  the  2d  of  March,  1819,  passed  "An  act  regulating  passenger 
ships  and  vessels."  This  T^ise  and  humane  law  provides  for  the 
safety  and  comfort  of  passengers,  and  for  the  communication 
of  everything  concerning  them,  which  may  interest  the  govern- 
ment, to  the  department  of  state;  but  makes  no  pro>ision  con- 
cerning the  entry  of  the  vessel,  or  her  conduct  in  the  waters  of 
the  United  Statesj  This,  we  think,  shows  conclusively  the  sense 
of  congress,  (if,  indee<l,  any  evidence  to  that  point  could  be  re- 
'piircMl,)  that  the  pre-existing  regulations  comprehended  passen- 
ger ships  among  others;  and  in  prescribing  the  same  duties  the 
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legislature  must  hare  considered  tiiem  as  possessing  the  same 
rights. 

If,  then,  it  were  even  true  that  the  Belloiia  and  the  Stoudin- 
ger  were  employed  exclnsiTely  in  the  conreyance  of  passengers 
between  New  York  and  New  Jersey,  it  would  not  follow  that 
this  occupation  did  not  constitute  a  part  of  the  coasting  trade 
of  the  United  States,  and  was  not  protected  by  the  license  an- 
nexed to  the  answer.  But  we  cannot  perceiTO  how  the  occupa- 
tion of  these  yessds  can  be  drawn  into  question  in  the  case  be- 
f  oi-e  the  court.  The  laws  of  New  York,  which  grant  the  exclu- 
sive priTilege  set  up  by  the  respondent,  take  no  notice  of  the 
employment  of  vessels,  and  relate  only  to  the  principle  by  which 
they  are  propelled.  Those  laws  do  not  inquire  whether  vessebs 
are  engageii  in  transporting  men  or  merchan<lise,  but  whether 
they  are  moved  by  steam  or  win<l.  If  by  the  former,  the  waters 
of  New  York  are  closed  against  them,  though  their  cargoes  be 
dutiable  goods,  which  the  laws  of  the  United  States  permit  them 
to  enter  and  deliver  in  New  York.  If  by  the  latter,  those  waters 
are  free  to  them,  though  they  should  carry  passengers  only. 
In  conformity  with  the  law  is  the  bill  of  the  plaintiff  in  the  state 
court.  The  bill  does  not  complain  that  the  Bellona  and  the 
Stoudinger  carry  passengers,  but  that  they  are  moved  by  steam. 
This  is  the  injury  of  which  he  complains,  and  is  the  sole  injury 
against  the  continuance  of  which  he  asks  relief.  The  bill  does 
not  even  allege,  specially,  that  those  vessels  were  employed  in 
the  transportation  of  passengers,  but  says,  generally,  that  they 
were  employe<l  **in  the  transportation  of  passengers  or  other- 
wise." The  answer  avers  only  that  they  were  employed  in  the 
coasting  tra<ie,  an<l  insists  on  the  right  to  carry  on  any  trade 
authorized  by  the  license.  No  testimony  is  taken,  and  the  writ 
of  injunction  and  decree  restrain  these  licensed  vessels  not  from 
carrying  passengers,  but  from  being  moved  through  the  waters 
of  New  York  by  steam  for  any  purpose  whatever. 

The  questions,  then,  whether  the  conveyance  of  passengers 
be  a  part  of  the  coasting  trade,  and  whether  a  vessel  can  be  pro- 
tected in  that  occupation  by  a  coasting  license,  are  not,  jind 
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cannot  be,  raised  in  this  case.  The  real  and  sole  question  seems 
to  be  whether  a  steam  machine,  in  actual  use,  deprives  a  vessel 
of  privileges  conferred  by  a  license. 

In  considering  this  question,  the  first  idea  which  presents 
itself  is  that  the  laws  of  congress  for  the  regulation  of  commerce 
do  not  look  to  the  principle  by  which  vessels  are  moved.  That 
subject  is  left  entirely  to  individual  discretion;  and  in  that  vast 
and  complex  system  of  legislative  enactment  concerning  it, 
which  embraces  everything  that  tlie  legislature  thought  it  neces- 
sai-y  to  notice,  there  is  not,  we  believe,  one  wonl  respecting  the 
peculiar  principle  by  which  vessels  are  propelled  through  the 
water,  except  what  may  be  found  in  a  single  act  granting  a  par- 
ticular privilege  to  steamboats.  With  this  exception,  every  act, 
either  prescribing  duties,  or  granting  privileges,  applies  to 
every  vessel,  whether  navigated  by  the  instrumentality  of  wind 
or  fire,  of  sails  or  machinery.  The  whole  weight  of  proof,  then, 
is  thrown  upon  him  who  would  introduce  a  distinction  to  which 
the  words  of  the  law  give  no  countenance. 

If  a  real  difference  could  be  admitted  to  exist  between  vessels 
carrying  passengers  and  others,  it  has  alrea<ly  been  observed 
that  there  is  no  fact  in  this  case  which  can  bring  up  that  ques- 
tion. And  if  the  occupation  of  steamboats  be  a  matter  of  such 
ireneral  notoriety  that  the  court  may  be  presumed  to  know  it, 
although  not  specially  informed  by  the  record,  then  we  <ieny 
that  the  transportation  of  passengers  is  their  exclusive  occupa- 
tion. It  is  a  matter  of  general  history  that  in  our  western 
waters  their  principal  employment  is  the  transportation  of  mer- 
chandise; and  all  know  that  in  the  waters  of  the  Atlantic  they 
are  frequently  so  employed. 

But  all  inquiry  into  this  subject  seems  to  the  court  to  be  put 
completely  at  rest  by  the  act  already  mentioned,  entitled  "An 
act  for  the  enrolment  and  licensing  of  steamboats." 

This  act  authorizes  a  steamboat  employed,  or  intended  to  be 
employed,  only  in  a  river  or  bay  of  the  United  States,  owned 
wholly  or  in  part  by  an  alien,  resident  within  the  United  States, 
to  be  enrolled  and  licensed  as  if  the  same  belonged  to  a  citizen 
of  the  United  States. 
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This  act  demonstrates  the  opinion  of  congress  that  steamboats 
may  be  enrolled  and  licensed,  in  common  wth  vessels  using 
sails.  They  are,  of  course,  entitle<l  to  the  same  privileges,  ami 
can  no  more  be  restrained  from  navigating  waters  and  entering 
ports  which  are  free  to  such  vessels  than  if  they  were  wafted 
on  their  voyage  by  the  winds,  instead  of  being  propelled  by  the 
agency  of  fire.  The  one  element  may  be  as  legitimately  used 
as  the  other,  for  every  commercial  purpose  authorized  by  the 
laws  of  the  union;  and  the  act  of  a  state,  inhibiting  the  use  of 
either  to  any  vessel  having  a  license  under  the  act  of  congress, 
comes,  we  think,  in  direct  collision  with  that  act. 

As  this  decides  the  cause,  it  is  unnecessary  to  enter  on  an 
examination  of  that  part  of  the  constitution  which  empowers 
congress  to  promote  the  progress  of  science  and  the  useful  arts. 

The  court  is  aware,  that,  in  stating  the  train  of  reasoning  by 
which  we  have  been  conducted  to  this  result,  much  time  has 
been  consumed  in  the  attempt  to  demonstrate  propositions  which 
may  have  been  thought  axioms.  It  is  felt  that  the  tediousness 
inseparable  from  the  endeavor  to  prove  that  which  is  alrea<ly 
clear  is  imputable  to  a  considerable  part  of  this  opinion.  But 
it  was  unavoidable.  The  conclusion  to  which  we  have  come 
depends  on  a  chain  of  principles  which  it  was  necessary  to  pre- 
serve unbroken;  and  although  some  of  them  were  thought 

nearly  self-evident,  the  magnitude  of  the  question,  the  weight 
of  character  belonging  to  those  from  whose  judgment  we  dis- 
sent, and  the  ai'gument  at  the  bar,  demanded  that  we  should 
assume  nothing. 

Powerful  and  ingenious  minds,  taking,  as  postulates,  that  the 
powers  expressly  granted  to  the  government  of  the  union  are 
to  be  contracte<l,  by  construction,  into  the  narrowest  possi- 
ble compass,  and  that  the  original  powers  of  the  states  are  re- 
tained, if  any  possible  construction  will  retain  them,  may,  by  a 
course  of  well  digested,  but  refined  and  metaphysical  reasoning, 
founded  on  these  premises,  explain  away  the  constitution  of  our 
country,  and  leave  it,  a  magnificent  structure,  indeed,  to  look 
at,  but  totally  unfit  for  use.    They  may  so  entangle  and  perplex 
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the  understanding  as  to  obscure  principles  which  were  before 
thought  quite  plain,  and  induce  doubts  where,  if  the  mind  were 

to  pursue  its  o\\m  course,  none  would  be  perceivetl.    In  such  a 
case  it  is  peculiarly  necessary  to  recur  to  safe  and  fundamental 

principles,  to  sustain  those  principles,  and,  when  sustained,  to 
make  them  the  tests  of  the  arguments  to  be  examined. 
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OSBORN  AND  OTHERS  v.  THE  BANK  OF  THE 

UNITED  STATES. 

February  Term,  1824. 

[9  Wheaton's  Reports,  738-903.] 

The  le^slature  of  Ohio,  in  1810,  passed  an  act  for  collecting 
a  tax  from  banks,  &c.,  doing  banking  business  in  that  state 
without  being  allowed  to  do  so  by  the  laws  thereof.  Under 
this  act  the  Bank  of  the  United  States  was  to  pay  an  annual 
tax  of  fifty  thousand  dollars,  if  it  continued  to  do  business  in 
Ohio  after  a  specified  time;  and  this  tax  the  state  auditor  was 
authorized  to  issue  his  warrant  for,  empowering  the  bearer  to 
enter  the  banking-house  by  force  and  seize  any  property  he 
might  find.  » 

To  jirevent  any  proceeding,  the  bank,  on  the  14th  of  Septem- 
ber, filed  their  bill  in  the  United  States  circuit  court  for  an 
injunction  against  Osbom,  the  state  auditor,  which  was 
granted,  an<i  notice  given  him.  After  notice  was  given,  but  be- 
fore the  injunction  issued,  the  banking-house  was  entered, 
under  a  warrant  from  Osbom,  and  ninety-eight  thousand  dollars 
taken  in  specie  and  bills,  which  was  delivered  to  the  treasurer 
of  the  state.  The  bank  then  amendeci  their  bill,  stating  these 
facts;  and  upon  a  hearing  the  circuit  court  onlered  the  money 
to  be  i-estore<l  to  the  bank,  with  interest  on  the  specie.  Osbom 
appealed  to  the  supreme  court, — ^the  opinion  of  which  was  given 
by  the  chief  justice  as  follows : — 

At  the  close  of  the  argument  a  point  was  suggested  of  such 
vital  importance  as  to  induce  the  court  to  request  that  it  might 
be  particularly  spoken  to.  That  point  is,  the  right  of  the  bank 
to  sue  in  the  courts  of  the  United  States.  It  has  been  ar- 
gued, and  ought  to  be  disposed  of,  before  we  proceed  to  the  act- 
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ual  exercise  of  jurisdiction,  by  deciding  on  the  rights  of  the 
parties. 

The  ai)i>ellants  contest  the  jurisdiction  of  the  court  on  two 
grounds: — 

1st.    That  the  act  of  congress  has  not  given  it. 

2(1.    That,  under  the  constitution,  congress  cannot  give  it. 

1.  The  first  part  of  the  objection  depends  entirely  on  the 
language  of  the  act.  The  words  are,  that  the  bank  shall  be 
^Miiado  able  and  cajiable  in  law,"  "to  sue  and  be  sued,  plead 
ajid  be  impleaded,  answer  and  be  answered,  defend  and  be  de- 
fended, in  all  state  courts  having  competent  jurisdiction,  and 
in  anv  circuit  coui't  of  the  United  States.'' 

Tiiese  words  seem  to  the  court  to  admit  of  but  one  interpreta- 
tion. They  cannot  be  made  plainer  by  explanation.  They  give, 
expressly,  the  right  "to  sue  and  be  sued,"  "in  every  circuit  court 
of  the  United  States,"  and  it  would  be  <iifficult  to  substitute 
other  terms  which  would  be  more  direct  and  appropriate  for 
the  purpose.  The  argument  of  the  appellants  is  founde<i  on  the 
opinion  of  this  court  in  The  Bank  of  the  United  States  v.  Deveaux 
(5  Cranch,  85).  In  that  case  it  was  decided  that  the  former 
bank  of  the  United  States  was  not  enable<l,  by  the  act  which 
incorporated  it,  to  sue  in  the  federal  courts.  The  words  of 
the  third  section  of  that  act  are,  that  the  bank  may  "sue  and 
be  sued,"  &c.,  "in  courts  of  record,  or  any  other  place  whatso- 
ever." The  court  was  of  opinion  that  these  general  words, 
which  are  used  in  all  acts  of  incorporation,  gave  only  a  general 
capacity  to  sue,  not  a  particular  privilege  to  sue  in  the  courts  of 
the  United  States;  and  this  opinion  was  strengthened  by  the 
circumstance  that  the  ninth  rule  of  the  seventh  section  of  the 
same  act  subjects  the  directors,  in  case  of  excess  in  contracting 
debt,  to  be  sued,  in  their  private  capacity,  "in  any  court  of  re- 
cord of  the  United  States,  or  either  of  them."  The  express 
grant  of  jurisdiction  of  tiie  fe<leral  courts,  in  this  case,  was  con- 
sidered as  having  some  influence  on  the  construction  of  the  gen- 
eral words  of  the  third  section,  which  does  not  mention  those 
courts.    Whether  this  decision  be  right  or  wrong,  it  amounts 
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only  to  a  dedaration  tiiat  a  gaieral  capacity  in  the  bank  to  sue, 
without  mentioning  the  courts  of  the  union,  may  not  give  a  right 
to  sue  in  those  courts.  To  infer  from  this  that  words  expressly 
conferring  a  right  to  sue  in  those  courts  do  not  give  the  right  is 
surely  a  conclusion  which  the  premises  do  not  warrant. 

The  act  of  incorporation,  then,  confers  jurisdiction  on  the 
circuit  courts  of  the  United  States,  if  congress  can  confer  it. 

2.  We  will  now  consider  the  constitutionality  of  the  clause 
in  the  act  of  incorporation  which  authorizes  the  bank  to  sue 
in  the  federal  courts. 

In  support  of  this  clause  it  is  said  that  the  legislative,  execu- 
tive, and  judicial  powers  of  every  well  constructed  government 
are  coextensive  with  each  other;  that  is,  they  are  potentially 
coextensive.  The  executive  department  may  constitutionally 
execute  ever>*  law  which  the  legislature  may  constitutionally 
make,  and  the  judicial  department  may  receive  from  the  legis- 
lature the  power  of  construing  every  such  law.  All  govern- 
ments, which  are  not  extremely  defective  in  their  organization, 
must  possess  within  themselves  the  means  of  expounding,  as 
well  as  enforcing,  their  own  laws.  If  we  examine  the  constitu- 
tion of  the  United  States,  we  find  that  its  framers  kept  this 
great  political  principle  in  view.  The  second  article  vests  the 
whole  executive  power  in  the  presiiient;  and  the  third  article 
declares  ''that  the  judicial  power  shall  extend  to  all  cases  in  law 
and  equity  aiising  under  this  constitution,  the  laws  of  the 
United  States,  and  treaties  made,  or  which  shall  be  ma<le,  under 
their  authoritv." 

This  clause  enables  the  judicial  department  to  receive  jurisdic- 
tion to  the  full  extent  of  the  constitution,  laws,  and  treaties  of 
the  United  States,  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is  capable  of  acting 
on  it  That  power  is  capable  of  acting  only  when  the  subject 
is  submitted  to  it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case,  and  the  constitution 
declares  that  the  ju<licial  power  shall  extend  to  all  cases  arising 
under  the  constitution,  laws,  and  treaties  of  the  United  States. 
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The  suit  of  The  Bank  of  the  United  Stales  v.  OAom  and  others 
is  ji  case,  aii<l  the  question  is  whether  it  arises  under  a  law  of 
the  Tnitetl  States. 

The  api)ellants  contend  that  it  does  not,  because  several  ques- 
tions may  arise  in  it  which  depend  on  the  general  principles  of 
the  law,  not  on  any  act  of  congi-ess. 

If  this  were  sutticient  to  withdraw  a  case  from  the  juris<iic- 
tion  of  the  federal  courts,  almost  every  case,  although  involving 
the  construction  of  a  law,  would  be  v\athdrawn;  and  a  clause 
in  the  constitution,  relating  to  a  subject  of  vital  importance  to 
the  government,  and  expressed  in  the  most  comprehensive 
terms,  would  be  construe<l  to  mean  almost  nothing.  There  is 
scarcely  any  case  every  part  of  which  depends  on  the  constitu- 
tion, laws,  or  treaties  of  the  United  States.  The  questions, 
whether  the  fact  alleged  as  the  foundation  of  the  action  be  real 
or  hctitious ;  whether  the  conduct  of  the  plaintiff  has  been  such 
as  to  entitle  him  to  maintain  liis  action;  whether  his  right  is 
barred:  whether  he  has  receive<l  satisfaction,  or  has  in  any  man- 
ner released  his  claims,  jire  questions  some  or  all  of  which  may 
occur  iu  almost  every  case;  and  if  their  existence  be  sutficient 
to  arrest  the  jurisdiction  of  the  court,  words  which  seem  in- 
t(»n(le(l  to  be  as  extensive  as  the  constitution,  laws,  and  treaties 
of  the  union,  which  seem  designed  to  give  the  courts  of  the 
government  the  construction  of  all  its  acts,  so  far  as  they  affect 
the  rights  of  individuals,  would  be  reduced  to  almost  nothing. 

In  those  cases  in  which  original  jurisdiction  is  given  to  the 
supreme  court,  the  judicial  power  of  the  United  States  cannot 
be  exercised  in  its  ai)peUate  form.  In  every  other  case  the  power 
is  to  be  exercised  in  its  original,  or  appellate  form,  or  both,  as 
the  wis<iom  of  congress  may  directs  With  the  exception  of 
these  cases,  in  which  original  jurisdiction  is  given  to  this  court, 
there  is  none,  to  which  the  judicial  power  extends,  from  which 
the  original  jurisdiction  of  the  inferior  courts  is  excluded  by 
the  constitution.  Original  jurisdiction,  so  far  as  the  constitu- 
tion gives  a  rule,  is  coextensive  with  the  judicial  power.  A\'e 
lind  in  the  constitution  no  prohibition  to  its  exercise  in  every 
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case  in  which  the  ju<licial  power  can  be  exercised.  It  would 
be  a  very  bold  consti'uction  to  say  that  this  power  could  be 
applied,  in  its  appellate  form  only,  to  the  most  important  class 
of  cases  to  which  it  is  applicable. 

The  constitution  establishes  the  supreme  court,  an<l  defines 
its  jurisdiction.  It  enumerates  cases  in  which  its  jurisdiction  is 
original  and  exclusive;  and  then  defines  that  which  is  appel- 
late, but  does  not  insinuate,  that  in  any  such  case,  the  power 
cannot  be  exercise<l  in  its  original  form  by  courts  of  original 
jurisdiction.  It  is  not  insinuated  that  the  judicial  power,  in 
cases  depending  on  the  character  of  the  cause,  cannot  be  exer- 
cised in  the  first  instance,  in  the  courts  of  the  union,  but  must 
first  be  exercised  in  the  tribunals  of  the  state;  tribunals  over 
which  the  government  of  the  union  has  no  adequate  control, 
and  which  may  be  closed  to  any  claim  asserted  under  a  law  of 
the  I'nited  States. 

We  perceive,  then,  no  ground  on  which  the  proposition  can 
be  Jiiaintaine<l  that  ccmgress  is  incapable  of  igiving  the  circuit 
courts  original  jurisdiction  in  any  case  to  which  the  appellate 
jurisdiction  extends. 

We  ask,  then,  if  it  can  l>e  sufficient  to  exclude  this  jurisdic- 
tion, that  the  case  involves  questions  depending  on  general  prin- 
ciples ?  A  cause  may  depend  on  several  questions  of  fact  and 
law.  Some  of  these  may  <lepend  on  the  construction  of  a  law 
of  the  United  States;  others  on  principles  unconnected  with 
that  law.  If  it  be  a  sufficient  foundation  for  jurisdiction,  that 
the  title  or  right  set  up  by  the  party  may  be  defeated  by  one 
construction  of  the  constitution  or  law  of  the  United  States, 
an<l  sustaine<l  by  the  opposite  construction,  provided  the  facts 
necessajy  to  support  the  action  be  made  out,  then  all  the  other 
questions  must  be  decided  as  incidental  to  this  which  gives  that 
jurisdiction.  Those  other  questions  cannot  arrest  the  proceed- 
ings. Under  this  construction,  the  judicial  power  of  the  union 
extends  effectively  and  beneficially  to  that  most  important  class 
of  cases  which  depend  on  the  character  of  the  cause.  On  the 
opposite  construction,  the  judicial  power  never  can  be  extended 
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to  a  Avhole  case,  as  expresse<l  by  the  constitution,  but  to  those 
parts  of  cases  only  which  present  the  particular  question  involT- 
iug  the  construction  of  the  constitution  or  the  law.  We  say 
it  never  can  be  extended  to  the  whole  case,  because,  if  the  cir- 
cumstance, that  other  points  are  involve<l  in  it,  shall  disable  con- 
gress from  authorizing  the  couits  of  the  union  to  take  jurisdic- 
tion of  the  original  cause,  it  equally  disables  congress  from 
authorizing  those  courts  to  take  jurisdiction  of  the  whole  cause, 
on  an  appeal,  and  thus  will  be  restricted  to  a  single  question  in 
that  cause;  and  words  obviously  intended  to  secure,  to  those 
who  claim  rights  under  the  constitution,  laws,  or  treaties  of  the 
United  States,  a  tnal  in  the  fe<leral  courts,  will  be  restricted  to 
the  insecure  remedy  of  an  appeal  upon  an  insulated  point,  after 
it  has  received  that  shape  which  may  l>e  given  to  it  by  another 
tribunal  into  which  he  is  force<l  against  his  will. 

^^'e  think,  then,  that,  when  a  question,  to  which  the  judicial 
]K>wer  of  the  union  is  extended  by  the  constitution,  forms  an 
ingredient  of  the  original  cause,  it  is  in  the  power  of  congress 
to  give  the  circuit  courts  jursdiction  of  that  cause,  although 
other  questions  of  fact  or  of  law  may  be  involved  in  it. 

The  case  of  the  bank  is,  we  think,  a  very  strong  case  of  this 
<les(rij)tion.  The  charter  of  incorporation  not  only  creates  it, 
but  gives  it  every  faculty  which  it  possesses.  The  power  to 
acquire  rights  of  any  description,  to  transact  business  of  any 
description,  to  make  contracts  of  any  description,  to  sue  on 
those  contracts,  is  given  and  measured  by  its  chai*ter,  and  that 
charter  is  a  law  of  the  United  States.  This  being  can  acquire 
i}t)  right,  make  no  contract,  bring  no  suit,  which  is  not  author- 
ized bv  a  law  of  the  United  States.  It  is  not  onlv  itself  the  mere 
creature  of  a  law,  but  all  its  actions  and  all  its  rights  are  depend- 
ent on  the  same  law.  Can  a  being,  thus  constituted,  have  a 
case  which  does  not  arise  literally,  as  well  as  substantially, 
under  the  law  ? 

Take  the  case  of  a  contract,  which  is  put  as  the  strongest 
against  the  bank. 

When  a  bank  sues,  the  tirst  question,  which  presents  itself, 
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and  which  lies  at  the  fouiKlation  of  the  cause,  is,  Has  this  leigal 
entity  a  right  to  sue  ?    Has  it  a  right  to  come,  not  into  this 
court  particularly,  but  into  any  court  ?    This  depends  on  a  law 
of  the  United  States.    The  next  question  is.  Has  this  being  a 
right  to  make  this  particular  contract  ?    If  this  question  be 
decided  in  the  negative,  the  cause  is  determined  against  the 
plaintiff;  and  this  question,  too,  depends  entii'ely  on  a  law  of 
the  United  States.    These  are  important  questions,  and  they 
exist  in  every  possible  case.    The  nght  to  sue,  if  deci<ied  once, 
is  decided  forever;  but  the  power  of  congress  was  exercise<l 
antecedently  to  the  first  decision  on  that  right,  and  if  it  was 
constitutional  then,  it  cunnot  cease  to  be  so,  because  the  partic- 
ular question  is  deci<led.    It  may  be  revived  at  the  will  of  the 
party,  and  most  probably  would  be  renewed,  were  the  tribunal 
to  be  changed.    But  the  question  respecting  the  right  to  make 
a  particular  contr^-ct,  or  to  acquire  a  particular  property,  or  to 
sue  on  account  of  a  particular  injury,  belongs  to  every  particu- 
lar case,  and  may   be  renewed  in  every  c^ise.    The  question 
form?  an  original  ingre<lient  in  every  cause.    Whether  it  be 
in  fact  relied  on  or  not,  in  the  defence,  it  is  still  a  part  of  the 
cause,  antl  may  be  relied  on.    The  right  of  the  plaintiff  to  sue 
cannot  depend  on  the  defence  which  the  defendant  may  choose 
to  set  up.    His  right  to  sue  is  anterior  to  that  defence,  an<l  must 
depend  on  the  state  of  things  when  the  action  is  brought.    The 
questions  which  the  case  involves,  then,  must  determine  its 
character,  whether  those  questions  be  made  in  the  cause  or  not. 
The  appellants  say  that  the  case  arises  on  the  contract;  but 
the  validity  of  the  contract  depends  on  a  law  of  the  United 
States,  and  the  plaintiff  is  compelled,  in  every  case,  to  show  its 
validity.    The  case  arises  emphatically  under  the  law.    The 
act  of  congress  is  its  foundation.    The  contract  could  never 
have  been  made,  but  under  the  authority  of  that  act.    The  act 
itself  is  the  first  ingredient  in  the  case,  is  its  origin,  is  that  from 
which  every  other  part  arises.    That  other  questions  may  also 
arise,  as  the  execution  of  the  contract,  or  its  performance,  can- 
not change  the  case,  or  give  it  any  other  origin  than  the  charter 
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of  incorporation.  The  action  still  originates  in,  and  is  sustained 
bv,  that  charter. 

The  clause,  giving  the  bank  a  right  to  sue  in  the  circuit  courts 
(•f  the  I'nite^i  States,  stands  on  the  same  principle  with  the  acts 
aiuiiorizing  officers  of  the  Vnited  States,  who  sue  in  their  own 
names,  to  sue  in  the  courts  of  the  Unite<l  States.  The  post- 
ninster  general,  for  example,  cannot  sue  under  that  part  of  the 
constitution  which  gives  jurisdiction  to  the  fe<ieral  courts  in 
Ci  11  sequence  of  the  character  of  the  party,  nor  is  he  authorized 
P>  sue  by  the  judiciary  act.  He  conies  into  the  courts  of  the 
union  under  the  authority  of  an  act  of  congress,  the  constita- 

ticmalitv  of  which  can  onlv  be  sustaine<l  bv  the  admission  that 

*  •  , 

his  suit  is  a  case  arising  under  a  law  of  the  Unite<l  States.  If 
it  l>e  said  that  it  is  such  a  case,  because  a  law  of  the  United 
States  authorises  the  contract,  and  authorizes  the  suit,  the  same 
iv:isoiis  exi^t  with  respect  to  a  suit  brought  by  the  bank.  That, 
too,  is  such  a  case:  because  that  suit,  too,  is  itself  authorire^l, 
au'l  is  brought  on  a  contract  authorizes!  by  a  law  of  the  Unite*l 
States,  It  dei>en<ls  absolutely  on  that  law,  and  cannot  exist 
a  iiioinent  without  it^  authority. 

If  it  be  said  that  a  suit  brought  by  the  bank  may  iie|»end.  in 
fact,  altogether  on  questions  unc<mnectetl  with  any  law  of  the 
rriteU  States,  it  is  equally  true  with  resj>ect  to  suits  brought 
l»v  the  jx»stinaster  general.  The  plea  in  bar  may  be  j^vayment, 
if  the  suit  l>e  brought  on  a  hom\,  or  non-assumpsit,  if  it  be 
^»  ouuht  on  an  ojhmi  account,  and  no  other  qu€*stion  may  arise 
than  w  hat  resiKVtcji  the  c^nipiete  ilischarge  of  the  deiuanii.  Yet 
the  constitutionality  of  the  act  authorizinir  the  postmaster  gen- 
eral to  sue  in  the  courts  of  the  I'nitel  States  has  never  been 
•  iniAvu  into  question.  It  is  sustaine^l  singly  by  an  act  of  con- 
i:ress.  standing  on  that  Cvmstruction  of  the  ooiistiiuTi"!i  v\hJoh 
asserts  the  riirht  of  the  letrislature  to  uive  oriirinal  juTi<'lirti:»n 
:  »  the  circuit  courts,  in  cases  arising  under  a  law  of  the  United 
Sraies. 

Tiie  clause  in  the  |»atent  law.  auth  >rizin;i  suits  in  the  circuit 
courts,  stan^is,  ve  think,  on  the  s;inie  i»niKii>Je.     Such  a  suit  is 
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a  case  arising  under  a  law  of  the  United  States.  Yet  the  defend- 
ant may  not,  at  the  trial,  question  the  vali<iity  of  the  patent, 
or  make  any  point  which  requires  the  construction  of  an  act 
of  congress.  He  may  rest  his  defence  exclusively  on  the  fact 
that  he  has  not  violated  the  right  of  the  plaintiff.  That  this 
fact  becomes  the  sole  question  made  in  the  cause  cannot  oust 
the  jurisdiction  of  the  court,  or  establish  the  i)osition  that  the 
case  does  not  arise  under  a  law  of  the  United  States. 

It  is  sai<l  that  a  clear  distinction  exists  between  the  party 
and  the  cause;  that  the  party  may  originate  undei*  a  law  with 
which  the  cause  has  no  connexion;  and  that  congress  may, 
Avith  the  same  i)ro])riety,  give  a  naturalized  citizen,  who  is  the 
mere  creature  of  a  law,  a  right  to  sue  in  the  courts  of  the  United 
States,  as  give  that  right  to  the  bank. 

This  distinction  is  not  denied;  and  if  the  act  of  congress 
was  a  simple  act  of  incor])oration,  and  contained  nothing  more, 
it  might  be  entitled  to  great  consideration.  But  the  act  does 
not  sto])  with  incorporating  the  bank.  It  proceeds  to  bestow 
upon  tlie  being  it  has  made  all  the  faculties  an<l  capacities 
which  that  being  i)ossesses.  Every  act  of  the  bank  grows  out 
of  this  law,  and  is  tested  by  it.  To  use  the  language  of  the  con- 
stitution, every  act  of  the  bank  arises  out  of  tliis  law. 

A  naturalized  citizen  is  indeed  made  a  citizen  under  an  act 
of  congress,  but  the  act  <loes  not  proceed  to  give,  to  regulate, 
or  to  prescribe  his  cai)acities.  He  becomes  a  member  of  the 
society,  possessing  all  the  rights  of  a  native  citizen,  and  stand- 
ing, in  the  view  of  the  constitution,  on  the  footing  of  a  native. 
The  constitution  does  not  authorize  congress  to  enlarge  or 
abridge  those  rights.  The  sim])le  power  of  the  national  legis- 
lature is  to  ])rescribe  a  uniform  rule  of  naturalization,  and  the 
exercise  of  this  i)ower  exhausts  it,  so  far  as  resi)ects  the  individ- 
ual. The  constitution  then  takes  him  up,  and,  among  other 
rights,  extends  to  him  the  capacity  of  suing  in  the  courts  of  the 
United  States,  precisely  under  the  sanje  circumstances  under 
which  a  native  might  sue.  He  is  distinguishable  in  nothing 
fi'om  a  native  citizen,  except  so  far  as  the  constitution  makes 
the  distinction.    The  law  makes  none. 
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There  is,  then,  no  resemblance  between  the  act  incor]>oratmg 
the  bank  and  the  general  naturalization  law. 

Upon  the  best  consideration  we  have  been  able  to  bestow  on 
this  subject,  we  are  of  o])inion  that  the  clause  in  the  act  of  in- 
corporation, enabling  the  bank  to  sue  in  the  courts  of  the  United 
iStates,  is  consistent  with  the  constitution,  and  to  be  obeyed  in 
all  courts. 

Judge  Marshall  next  goes  into  the  merits  of  the  case;  but  of 
the  seven  points  made  the  two  last  only  are  constitutional.  We 
give  his  opinion  on  those  : — 

6.  We  proceed  now  to  the  sixth  point  made  by  the  appel- 
lants, which  is,  that,  if  any  case  is  ma<le  in  the  bill,  proper  for 
the  interference  of  a  court  of  chancery,  it  is  against  the  state  of 
Ohio,  in  which  case  the  circuit  court  could  not  exercise  juris- 
diction. 

The  bill  is  brought,  it  is  said,  for  the  purpose  of  protecting 
the  bank  in  the  exercise  of  a  franchise  granted  by  a  law  of  the 
United  States,  which  franchise  the  state  of  Ohio  asserts  a  right 
to  invade,  and  is  about  to  invade.  It  prays  the  aid  of  the  court 
to  restrain  the  oflicers  of  the  state  from  executing  the  law.  It 
is,  then,  a  controversy  between  the  bank  and  the  state  of  Ohio. 
The  interest  of  the  state  is  <iirect  and  immediate,  not  consequen- 
tial. The  process  of  the  court,  though  not  directe<l  against  the 
state  by  name,  acts  directly  upon  it  by  restraining  its  officers. 
The  process,  therefore,  is  substantialh',  though  not  in  form, 
against  the  state,  and  the  court  ought  not  to  proceed  without 
making  the  state  a  party.  If  this  cannot  be  done,  the  court 
cannot  take  jurisdiction  of  the  cause. 

The  full  pressure  of  this  argument  is  felt,  and  the  difficulties 
it  presents  are  acknowledged.  The  direct  interest  of  the  state 
in  the  suit,  as  brought,  is  admitted;  and  had  it  been  in  the  power 
of  the  bank  to  make  it  a  party,  perhaps  no  decree  ought  to  have 
been  pronounced  in  the  cause,  until  the  state  was  before  the 
court    But  this  was  not  in  the  power  of  the  bank.    The  eleventh 
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aiiiendment  of  the  constitution  has  exempted  a  state  from  the 
suits  of  citizens  of  other  states,  oi*  jiliens;  and  the  very  difficult 
question  is  to  be  decide<l,  whether,  in  such  a  case,  the  court 
may  act  upon  the  agents  employed  by  the  state,  an<l  on  the  prop- 
erty in  their  hands. 

Before  we  try  this  question  by  the  constitution,  it  may  not  be 
time  misapplied,  if  we  pause  for  a  moment,  and  reflect  on  the 
relative  situation  of  the  union  with  its  members,  should  the  ob- 
jection  prevail. 

A  denial  of  jurisdiction  forbids  all  inquiry  into  the  nature  of 
the  case.  It  applies  to  cases  perfectly  clear  in  themselves;  to 
cases  where  the  government  is  in  tlie  exercise  of  its  best  estab- 
lishe<i  and  most  essential  powers,  as  well  as  to  those  which 
may  be  deemed  questionable.  It  asserts  that  the  agents  of  a 
state,  alleging  the  authority  of  a  law  void  in  itself,  because 
repugnant  to  the  constitution,  may  an*est  the  execution  of  any 
law  in  the  United  States.  It  maintains  that,  if  a  state  shall 
impose  a  tine  or  penalty  on  any  person  employed  in  the  execu- 
tion of  any  law  of  the  United  States,  it  may  levy  that  fine  or 
penalty  by  a  ministeiial  officer,  without  the  sanction  even  of 
its  own  courts;  and  that  the  individual,  though  he  perceives  the 
approaching  danger,  can  obtain  no  protection  from  the  judicial 
department  of  the  government.  The  carrier  of  the  mail,  the 
collector  of  the  revenue,  the  marshal  of  a  district,  the  recruiting 
officer,  may  all  be  inhibited,  under  ruinous  penalties,  from  the 
performance  of  their  respective  duties;  the  warrant  of  a  minis- 
terial officer  may  authorize  the  collection  of  these  penalties, 
and  the  person  thus  obstructed  in  the  performance  of  his  duty 
may  indeed  resort  to  his  action  for  damages,  after  the  infliction 
of  the  injury,  but  cannot  avail  himself  of  the  preventive  justice 
of  the  nation  to  protect  him  in  the  performance  of  his  duties. 
Each  member  of  the  union  is  capable,  at  its  will,  of  attacking 
the  nation,  of  arresting  its  progress  at  every  step,  of  acting 
vigorously  and  effectually  in  the  execution  of  its  designs;  while 
the  nation  stan<ls  naked,  stripped  of  its  defensive  armor,  and 
incapable  of  shielding  its  agent  or  executing  its  laws,  otherwise 
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than  by  proceedings  which  are  to  take  place  after  the  mischief 
is  perpetrated,  and  which  must  often  be  ineffectual,  from  the 
inability  of  the  agents  to  make  compensation. 

These  are  said  to  be  extreme  cases;  but  the  case  at  bar,  had 
it  been  put  by  way  of  illustration  in  argument,  might  have  been 
termed  an  extreme  case;  and  if  a  i)enalty  on  a  revenue  officer, 
for  perf orndng  his  duty,  be  more  obviously  wrong  than  a  penalty 
on  the  bank,  it  is  a  difference  in  degree,  not  in  principle.  Public 
sentiment  would  be  more  shocked  by  the  infliction  of  a  penalty 
on  a  public  officer,  for  the  performance  of  his  duty,  than  by  the 
infliction  of  this  penalty  on  a  bank,  which,  while  carrying  on 
the  fiscal  operations  of  the  government,  is  also  transacting  its 
ywu  business;  but,  in  both  cases,  the  officer  levying  the  penalty 
acts  under  a  void  authority,  and  the  power  to  restrain  him  is 
denied  as  positively  in  the  one  as  in  the  other. 

The  distinction  between  any  extreme  caise  and  that  which 
has  actually  occurred,  if,  indeed,  any  difference  of  principle  can 
be  supposed  to  exist  between  them,  disappears  when  C(msi<ler- 
ing  the  question  of  jurisdiction ;  for,  if  the  coui-ts  of  the  United 
States  cannot  rightfulh'  protect  the  agents,  who  execute  every 
law  autiiorized  by  the  constitution,  from  the  direct  action  of 
state  agents  in  the  collection  of  i)enalties,  they  cannot  rightfully 
protect  those  who  execute  any  law. 

The  question,  then,  is,  whether  the  constitution  of  the  United 
States  has  provide<l  a  tribunal  which  can  peacefull}'  and  right- 
fully protect  those,  who  are  employed  in  carrying  into  execution 
the  laws  of  tiie  union,  from  the  attemj)ts  of  a  particular  state 
to  resist  the  execution  of  those  laws. 

The  state  of  Ohio  denies  the  existence  of  this  power,  and  con- 
tends that  no  preventive  proceedings  whatever,  or  proceedings 
against  the  very  property  which  may  have  been  seized  by  the 
agent  of  a  state,  can  be  sustained  against  such  agent,  because 
thev  would  be  substantiallv  ai^ainst  the  state  itself,  in  viola- 
tion  of  the  eleventh  amendment  of  the  constitution. 

That  the  courts  of  the  union  cannot  entertain  a  suit  brought 
against  a  state  by  an  alien,  or  the  citizen  of  another  state,  is 
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not  to  be  controvei'ted.  Is  a  suit,  brought  against  an  individ- 
ual for  any  cause  whatever,  a  suit  against  a  state,  in  the  sense 
of  the  constitution  ? 

The  eleventh  amendment  is  the  limitation  of  a  power  supposed 
tv>  be  grante<l  in  the  original  instrument;  and  to  un<lerstand 
accurately  the  extent  of  the  limitation,  it  seems  proper  to  de- 
fine the  power  that  is  limited. 

The  words  of  tlie  constitution,  so  far  as  they  respect  this 
question,  are,  "The  judicial  power  shall  extend  to  controver- 
sies bet\\een  two  or  more  states,  between  a  state  and  citizens  of 
another  state,  and  between  a  state  and  foreign  states,  citizens, 
or  subjects." 

A  subsequent  clause  distributes  the  power  previously  granted, 
and  assigns  to  the  supreme  court  original  jurisdiction  in  those 
cases  in  which  "a  state  shall  be  a  party." 

The  words  of  the  eleventh  auiendment  are,  "The  judicial 
power  of  tlie  United  states  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commence<l  or  prosecuted  against  one 
of  the  United  States,  by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  a  foreign  state." 

The  Bank  of  the  United  States  contends,  that,  in  all  cases  in 
which  jurisdiction  depends  on  the  character  of  the  party,  refer- 
ence is  made  to  the  party  on  the  record,  not  to  one  who  may 
be  interested,  but  is  not  shown  by  the  record  to  be  a  party. 

The  appellants  admit  that  the  jurisdiction  of  the  court  is  not 
ousted  by  any  incidental  or  consequential  interest  which  a 
state  may  have  in  the  decision  to  be  made,  but  is  to  be  consid- 
ered as  a  party  where  the  decision  acts  directly  and  immediately 
upon  the  state  through  its  officers. 

If  this  question  were  to  be  determine<l  on  the  authority  of 
English  decisions,  it  is  believed  that  no  case  can  be  adduce<l 
where  any  person  has  been  considered  as  a  party  who  is  not 
made  so  in  the  record.  But  the  court  will  not  review  those  de- 
cisions, because,  it  is  thought,  a  question,  growing  out  of  the 
constitution  of  the  United  States,  requires  rather  an  attentive 
consideration  of  the  words  of  that  instrument  than  of  the  decis- 
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ions  of  analogous  questions  by  the  courts  of  any  other  countn-. 

I>o  the  provisions,  then,  of  the  American  constitution,  res- 
pecting controversies  to  which  a  state  may  be  a  party,  extend, 
on  a  fair  construction  of  that  instrument,  to  cases  in  which  the 
state  is  not  a  party  on  the  record  ? 

The  tirst  in  the  enumeration  is  a  controversy  between  two  or 
iliore  statesj 

There  are  not  many  questions  in  which  a  state  would  be  sup- 
posed to  take  a  deeper  or  more  imme<liate  interest  than  in 
those  which  decide  on  the  extent  of  her  territorv.  Yet  the 
constitution,  not  considering  the  state  as  a  party  to  such  con- 
troversies, if  not  plaintiff  or  defen<lant  on  the  record,  has  ex- 
pressly given  jurisdiction  in  those  between  citizens  claiming 
lands  under  grants  of  different  states.  If  each  state,  in  conse- 
quence of  the  influence  of  a  decision  on  her  boundary,  had  been 
c(msidere<l  by  the  framers  of  the  constitution  as  a  party  to  that 
controversy,  the  express  gi*ant  of  jurisdiction  would  have  been 
useless.  The  grant  of  it  certainly  proves  that  the  constitution 
does  not  consider  the  state  as  a  party  in  such  a  case. 

Jurisdiction  is  expressly  granted  in  those  cases  only  where 
citizens  of  the  same  state  claim  lands  under  grants  of  different 
states.  If  the  claimants  be  citizens  of  different  states,  the  court 
takes  that  jurisdiction  for  that  reason.  Still,  the  right  of  the 
state  to  grant  is  the  essential  point  in  dispute;  and  in  that  point 
the  state  is  deeply  interested.  If  that  interest  converts 
the  state  into  a  party,  there  is  an  end  of  the  cause;  and  the  con- 
stitution will  be  construed  to  forbid  the  circuit  courts  to  take 
cognizance  of  questions  to  which  it  was  thought  necessary  ex- 
pressly to  extend  their  jurisdiction,  even  when  the  controversy 
arose  between  citizens  of  the  same  state. 

We  are  aware  that  the  application  of  these  cases  may  be  de- 
nied, because  the  title  of  the  state  comes  on  incidentally,  and 
the  appellants  admit  the  jurisdiction  of  the  court  where  its  judg- 
ment does  not  act  directly  upon  the  property  or  interests  of  the 
state;  but  we  deemed  it  of  some  importance  to  show  that  the 
framers  of  the  constitution  contemplated  the  distinction  be- 
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tween  cases  in  which  a  state  was  interested,  and  those  in  which 
it  was  a  party,  and  made  no  provision  for  a  case  of  interest 
without  being  a  party  on  the  record. 

In  cases  where  a  state  is  a  party  on  the  record  the  question  of 
jurisdiction  is  decided  by  inspection.  If  jurisdiction  depend  not 
on  this  plain  fact,  but  on  the  interest  of  the  state,  what  rule  has 
the  constitution  given  by  which  this  interest  is  to  be  measured  ? 
If  no  rule  be  given,  is  it  to  be  settled  by  the  court  ?  If  so,  the 
curious  anomaly  is  presented  of  a  court  examining  the  whole 
testimony  of  a  cause,  inquiring  into,  and  deciding  on,  the  extent 
of  a  state's  interest,  without  having  a  right  to  exercise  any 
jurisdiction  in  the  case.  Can  this  inquiry  be  made  without  the 
exercise  of  jurisdiction  ? 

The  next  in  the  enumeration  is  a  controversy  between  a  state 
and  the  citizens  of  another  state. 

Can  this  case  arise,  if  the  state  be  not  a  party  on  the  record  ? 
If  it  can,  the  question  recurs,  What  degree  of  interest  shall  be 
sufficient  to  change  the  parties,  and  arrest  the  proceedings 
against  the  individual?  Controversies  respecting  boundary 
have  lately  existed  between  Virginia  and  Tennessee,  between 
Kentucky  and  Tennessee,  and  now  exist  between  New  York 
and  New  Jersey.  Suppose,  while  such  a  controversy  is  pend- 
ing, the  collecting  officer  ot  one  state  should  seize  prop- 
erty for  taxes  belonging  to  a  man  who  supposes  himself  to  re- 
side in  the  other  state,  and  who  seeks  redress  in  the  federal 
court  of  that  state  in  which  the  officer  resides.  The  interest  of 
the  state  is  obvious.  Yet  it  is  admitted  that  in  such  a  case  the 
action  would  lie,  because  the  officer  might  be  treated  as  a  tres- 
passer, and  the  verdict  and  judgment  against  him  wouhl  not 
act  directly  on  the  property  of  the  state.  That  it  would  not  so 
act  may,  perhaps,  depend  on  circumstances.  The  officer  ma> 
retain  the  amount  of  the  taxes  in  his  hands,  and,  on  the  pro- 
ceedings of  the  state  against  him,  may  plead,  in  bar,  the 
judgment  of  a  court  of  competent  jurisdiction.  If  this  plea 
ought  to  be  sustaine<l,  and  it  is  far  from  being  certain  that  it 
ought  not,  the  judgment  so  pleaded  would  have  acte^i  directly 
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on  tlie  revenue  of  the  state  in  the  hands  of  its  officer.  And  yet 
the  argument  admits  that  the  action  in  such  a  case  would  be  sus- 
tained. But  sui)i)ose,  in  such  a  case,  the  party  conceiving  him- 
self to  be  injured,  instead  of  bringing  an  action  sounding  in 
damages,  should  sue  for  the  specific  thing,  while  yet  in  posses- 
sion of  the  seizing  officer?  It  being  admitted,  in  argument, 
that  the  action  sounding  in  damages  would  lie,  we  are  unable  to 
perceive  the  line  of  distinction  between  that  and  the  action  of 
detinue.  Yet  the  latter  action  would  claim  the  sjiecific  article 
seized  for  the  tax,  and  would  obtain  it,  should  the  seizure  be 
deemed  unlawful. 

It  would  be  tedious  to  pursue  this  part  of  the  inquiry  farther, 
and  it  would  be  useless,  because  every  person  will  perceive  that 
the  same  reasoning  is  applicable  to  all  the  other  enumerated 
conti'oversies  to  which  a  state  may  be  a  party.  The  principle 
mav  be  illustrated  by  a  reference  to  those  other  controversies 
where  jurisdiction  depends  on  the  party.  But  before  we  review 
them,  we  w^ill  notice  one  where  the  nature  of  the  controversy 
is  in  some  degree  blended  with  the  character  of  the  party. 

If  a  suit  be  brought  against  a  foreign  minister,  the  supreme 
court  alone  has  original  jurisdiction,  and  this  is  shown  on  the 
record.  But  suppose  a  suit  to  be  brought  which  affects  the 
interest  of  a  foreign  minister,  or  by  which  the  person  of  his 
secretary,  or  of  his  servant,  is  arrested.  The  minister  does  not, 
by  the  mere  arrest  of  his  secretary,  or  his  servant,  become  a 
party  to  this  suit,  but  the  actual  defendant  pleads  to  the  juris- 
diction of  the  court,  and  asserts  his  privilege.  If  the  suit  affects 
a  foreign  minister,  it  must  be  dismissed,  not  because  he  is  a  paity 
to  it,  but  because  it  affects  him.  The  language  of  the  constitu- 
tion in  the  two  cases  is  different.  This  court  can  take  cognizance 
of  all  cases  "affecting"  foreign  ministers;  an<l,  therefore,  juris- 
diction does  not  depend  on  the  party  named  in  the  record. 
But  this  language  changes,  when  the  enumeration  proceeds  to 
states.  Why  this  change  ?  The  answer  is  obvious.  In  the 
case  of  foreign  ministers,  it  was  intemled,  for  reasons  which  all 
comprehend,  to  give  the  national  courts  jurisdiction  over  all 
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cases  by  which  they  were  in  any  manner  affecteii.  In  the  case 
of  states,  whose  immediate  or  remote  interests  were  mixed  up 
with  a  multitude  of  cases,  and  who  might  be  affected  in  an  al- 
most infinite  variety  of  ways,  it  was  intended  to  give  jurisdiction 
in  those  cases  only  to  which  they  were  actual  parties. 

In  proceeding  with  the  cases  in  which  jurisdiction  depends 
on  the  character  of  the  party,  the  first  in  the  enumeration  is 
'*  controversies  to  which  the  United  States  shall  be  a  party." 

Does  this  provision  extend  to  the  cases  where  the  United 
States  are  not  named  in  the  record,  but  claim,  and  are  actually 
entitled  to,  the  whole  subject  in  controversy  ? 

Let  us  examine  this  question. 

Suits  brouglit  by  the  postmaster  general  are  for  money  due  to 
the  United  States.  The  nominal  plaintiff  has  no  interest  in  the 
controversy,  and  the  Unite<l  States  are  the  only  real  jiarty. 
Yet  these  suits  could  not  be  instituted  in  the  courts  of  the 
union,  imder  that  clause  which  gives  jurisdiction  in  all  cases  to 
which  the  United  States  are  a  part}-;  and  it  was  found  neces- 
sary to  give  the  court  jurisdiction  over  them,  as  being  cases 
arising  under  a  law  of  the  United  States. 

The  judicial  power  of  the  union  is  also  extended  to  contro- 
versies between  citizens  of  different  states;  and  it  has  been 
decided  that  the  character  of  the  parties  must  be  shown  on  the 
record.  Does  this  provision  depend  on  the  character  of  those 
whose  interest  is  litigated,  or  of  those  who  are  parties  on 
the  record  ?  In  a  suit,  for  example,  brought  by  or  against  an  ex- 
■ecutor,  the  creditors  or  legatees  of  his  testator  are  the  persons 
really  concerned  in  interest;  but  it  has  never  been  suspected, 
that,  if  the  executor  be  a  resident  of  another  state,  the  jurisdic- 
tion of  the  federal  courts  could  be  ousted  by  the  fact  that  the 
creditors  or  legatees  were  citizens  of  the  same  state  with  the 
opposite  party.  The  universally  received  construction  in  this 
case  is,  that  jurisdiction  is  neither  given  nor  ousted  by  the  rela- 
tive situation  of  the  parties  concerned  in  interest,  but  by  the 
relative  situation  of  the  parties  named  on  the  record.  Why  is 
this  construction  imiversal  ?    No  case  can  be  imagined  in  which 
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the  existence  of  an  interest  out  of  the  party  on  the  record  is 
more  unequivocal  than  in  that  which  has  been  just  stated. 
Why,  then,  is  it  universally  admitted  that  this  interest  in  no 
manner  affects  the  jurisdiction  of  the  court?  The  plain  and 
obvious  answer  is,  because  the  jurisdiction  of  the  court  depends 
not  upon  this  interest,  but  upon  the  actual  party  on  the  record. 

Were  a  state  to  be  the  sole  legatee,  it  will  not,  we  presume, 
be  allege<l  that  the  jurisdiction  of  the  court,  in  a  suit  against 
the  executor,  would  be  more  affected  by  this  fact  than  by  the 
fact  that  any  other  person,  not  suable  in  the  courts  of  the  union, 
was  the  sole  legatee.  Yet,  in  such  a  ca«e,  the  court  would  de- 
cide directly  and  immediately  on  the  interest  of  the  state. 

This  principle  might  be  further  illustrated  by  showing  that 
jurisdiction,  where  it  depends  on  the  character  of  the  party,  is 
never  conferred  in  consequence  of  the  existence  of  an  interest 
in  a  party  not  named;  and  by  showing,  that,  under  the  distribu- 
tive clause  of  the  second  section  of  the  third  article,  the  supreme 
court  could  never  take  original  jurisdiction  in  consequence 
of  an  interest  in  a  party  not  named  in  the  record. 

But  the  principle  seems  too  well  established  to  require  that 
more  time  should  be  devote<l  to  it.  It  may,  we  think,  be  laid 
down,  as  a  rule  which  admits  of  no  exception,  that,  in  all  cases 
where  jurisdiction  depends  on  the  party,  it  is  the  party  named 
in  the  record.  Consequently,  the  eleventh  amendment,  which 
restrains  the  jurisdiction  granted  by  the  constitution  over  suits 
against  states,  is,  of  necessity,  limited  to  those  suits  in  which  a 
state  is  a  party  on  the  record.  The  amendment  has  its  full 
effect,  if  the  constitution  be  construed  as  it  would  have  been 
construed,  had  the  jurisdiction  of  the  court  never  been  extende<l 
to  suits  brought  against  a  state  by  the  citizens  of  another  state, 
or  by  aliens. 

The  state  not  being  a  party  on  the  record,  and  the  court 
having  jurisdiction  over  those  who  are  parties  on  the  record, 
the  true  question  is  not  one  of  jurisdiction,  but  whether,  in  the 
exercise  of  its  jurisdiction,  the  court  ought  to  make  a  decree 
against  the  defendants;  whether  they  are  to  be  considered  as 
having  a  real  interest,  or  as  being  only  nominal  parties. 
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In  pursuing  the  arrangement  which  the  appellants  have  made 
for  the  ai'gument  of  the  cause,  this  question  has  already  been 
considered.  The  responsibility  of  the  officers  of  the  state  for 
the  money  taken  out  of  the  bank  was  admitted,  and  it  was 
acknowle<l^e(l  that  this  responsibility  might  be  enforced  by  the 
proper  action.  The  objection  is  to  its  being  enforced  against 
the  specific  article  taken,  and  by  the  decree  of  this  court.  But 
it  has  been  shown,  we  think,  that  an  action  of  detinue  might 
be  maintained  for  that  article,  if  the  bank  had  possessed  the 
means  of  describing  it,  and  that  the  interest  of  the  state  would 
not  have  been  an  obstacle  to  the  suit  of  the  bank  against  the 
individual  in  possession  of  it  The  judgment  in  such  a  suit 
might  have  been  enforced,  had  the  article  been  found  in  pos- 
session of  the  individual  defendant.  It  has  been  shown  that 
the  danger  of  its  being  parted  with,  of  its  being  lost  to  the 
plaintiff,  and  the  necessity  of  a  discoveiy,  justified  the  applica- 
tion to  a  court  of  equity.  It  was  in  a  court  of  equity  alone 
that  the  relief  would  be  real,  substantial,  and  effective.  The 
parties  must  certainly  have  a  real  interest  in  the  case,  since  their 
personal  responsibility  is  acknowledged,  and,  if  denied,  could 
be  demonstrated. 

It  was  proper,  then,  to  make  a  decree  against  the  defendants 
in  the  circuit  court,  if  the  law  of  the  state  of  Ohio  be  repug- 
nant to  the  constitution,  or  to  a  law  of  the  United  States  made 
'n  pursuance  thereof,  so  as  to  furnish  no  authority  to  those  who 
took,  or  to  those  who  received,  the  money  for  which  this  suit 
was  instituted. 

7.    Is  that  law  unconstitutional? 

This  point  was  argued  with  great  ability,  and  decided  by  this 
court,  after  mature  and  deliberate  consideration,  in  the  case  of 
M'Culloch  v.  The  State  of  Maryland,  A  revision  of  that  opinion 
has  been  requested;  and  many  considerations  combine  to  induce 
a  review  of  it. 

The  foim<lation  of  the  argument  in  favor  of  the  right  of  a 
state  to  tax  the  bank  is  laid  in  the  supposed  character  of  that 
\nstitution.    The  argument  supposes  the  corporation  to  have 
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been  originated  for  the  management  of  an  individual  concern, 
to  be  founded  upon  contract  between  individuals,  having  private 
tra<le  and  private  profit  for  its  great  end  and  princii)al  object. 

If  these  premises  were  truer  the  conclusion  drawn  from  them 
^^  ould  be  inevitable.  This  mere  private  cori>oration,  engaged 
in  its  own  business,  with  its  own  views,  would  certainly  be  sub- 
ject to  the  taxing  power  of  the  state,  as  any  individual  would 
be;  and  the  casual  circumstance  of  its  teing  employed  by  the 
government  in  the  transaction  of  its  fiscal  aflfaii*s  would  no 
iiioie  exempt  its  private  business  fiom  the  operation  of  that 
power  than  it  would  exempt  the  private  business  of  any  indi- 
vidual employed  in  the  same  manner.  But  the  premises  are 
n(>t  true.  The  bank  is  not  considered  Jis  a  ju'ivate  corporation, 
whose  i)rincii)al  object  is  individual  tmde  and  individual  i)rofit; 
hut  as  a  public  corporation,  created  for  public  an<l  national  i)ur- 
poses.  That  the  mere  business  of  banking  is,  in  its  own  nature, 
a  private  business,  and  may  be  carried  on  by  in<livi<luals  or  com- 
]>anies  having  no  political  connexion  with  the  government,  is 
admitted;  but  the  bank  is  not  such  an  individual  or  company. 
It  \Mis  not  created  for  its  own  sake,  or  for  private  i>urposes.  It 
has  never  been  sui>pose<l  that  congress  cM»uld  eremite  such  a 
corporation.  The  whole  opinion  of  the  court,  in  the  case  of 
M'CaUoch  v.  The  State  of  Manjlundii^^  founde<l  on,  and  sustained 
bv,  the  i<lea  that  the  bank  is  an  instrument  which  is  '^necessary 
and  proi)er  for  caiTving  into  effect  the  i>owers  vested  in  the 
government  of  the  Vnite<l  ^^tates.'*  It  is  not  an  instniment 
wliich  the  government  f(mnd  rea<ly  made,  and  has  supposed 
to  ])(*  adapted  to  its  purposes:  but  one  which  was  created, 
in  the  form  in  which  it  now  appears,  for  national  purposes 
only.  It  is,  undoubte<lly,  capable  of  transacting  ]>rivate  as  well 
as  ])nblic  business.  AVhile  it  is  the  great  instrument  by  which 
the  fiscal  operations  of  the  government  are  effected,  it  is  also 
trading  with  individuals  for  its  own  advantage.  The  ai)])ellants 
endeavor  to  distinguish  between  this  trade  and  its  agency  for 
the  ])ublic,  In^ween  its  banking  operations  and  th(»se  qualities 
which  it  possesses  in  common  with  every  corporation,  such  as 
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individuality,  immortality,  &c.  While  they  seem  to  adiint  the 
right  to  preserve  this  corporate  existence,  they  deny  the  right 
to  protect  it  in  its  trade  and  business. 

If  there  be  anything  in  this  distinction,  it  would  tend  to  show 
that  so  much  of  the  act  as  incorporates  the  bank  is  constitu- 
tional, but  so  much  of  it  as  authorizes  its  banking  c^perations  is 
unconstitutional.  Congi'ess  can  make  the  inanimate  bodv,  and 
employ  the  machine  as  a  depository  of,  and  vehicle  for,  the 
conveyance  of  the  treasure  of  the  nation,  if  it  be  cai)able  of 
being  so  employed,  but  cannot  breathe  into  it  the  vital  spirit 
which  alone  can  bring  it  into  useful  existence. 

Let  this  distinctitm  be  considered. 

Why  is  it  that  congi*ess  can  incorporate  or  create  a  bank  ? 
This  question  was  answei'ed  in  the  case  of  M'Culloch  v.  The  State 
of  Maryland.  It  is  an  instrument  which  is  "necessary  and 
pro])er''  for  carrying  on  the  fiscal  operations  of  govermnent. 
Can  this  instrument,  on  any  rational  calculation,  effect  its 
object,  unless  it  be  endowed  witli  that  faculty  of  lending  and 
dealing  in  money  which  is  conferred  by  its  charter  ?  If  it  can, 
if  it  be  as  competent  to  the  purposes  of  government  without 
as  with  this  faculty,  there  will  be  much  difficulty  in  sustaining 
that  essential  part  of  the  charter.  If  it  cannot,  then  this  faculty 
is  necessary  to  the  legitimate  opei'ations  of  government,  and 
was  constitutionally  and  rightfully  engrafted  on  the  institution. 
It  is,  in  that  view  of  the  subject,  the  vital  part  of  the  corpora- 
tion; it  is  its  soul;  and  the  right  to  preserve  it  originates  in  the 
same  principle  with  the  right  to  preserve  the  skeleton  or  body 
which  it  animates.  The  distinction  betw^een  destroying  what 
is  denominated  the  cori)orate  franchise,  and  destroying  its  vivi- 
fying principle,  is  precisely  as  incapable  of  being  maintained  as 
a  distinction  between  the  right  to  sentence  a  human  being  to 
death,  and  a  right  to  sentence  him  to  a  total  privation  of  sus- 
tenance <luring  life.  Deprive  a  bank  of  its  trade  and  business, 
which  is  its  sustenance,  and  it«  immortality,  if  it  have  that 
property,  will  be  a  very  useless  attribute. 

This  distinction,  then,   has  no  real   existence.    To  tax   its 
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faculties,  its  trade,  and  occupation,  is  to  tax  the  bank  itself. 
To  destroy  or  preserve  the  one  is  to  destroy  or  preserve  the 
other. 

It  is  urged  that  congress  has  not,  by  this  act  of  incorpora- 
tion, created  the  faculty  of  trading  in  money;  that  it  had  ante- 
rior existence,  and  may  be  earned  on  by  a  private  individual,  or 
coin])any,  as  well  as  by  a  corporation.  As  this  profession  or 
business  may  be  taxed,  regulated,  or  restrained,  when  conducted 
by  an  individual,  it  may.  like^Nise,  be  taxe<l,  regulated,  or  re- 
strained, when  conducted  by  a  corporation. 

The  general  correctness  of  these  propositions  need  not  be 
controverted.  Their  particular  application  to  the  question  be- 
fore the  court  is  alone  to  be  considered.  We  do  not  maintain 
that  the  corporate  character  of  the  bank  exempts  its  operations 
from  the  action  of  state  authority.  If  an  individual  were  to  be 
en(lowe<l  with  the  same  faculties,  for  the  same  purposes,  he 
would  be  equally  protected  in  the  exercise  of  those  faculties. 
The  operations  of  the  bank  are  believed  not  only  to  yield  the  com- 
I)ensation  for  its  services  to  the  government,  but  to  be  essential 
to  the  performance  of  those  services.  Those  operations  give  its 
value  to  the  currency  in  which  all  the  transactions  of  the  gov- 
emiiient  are  conducted.  They  are,  therefore,  inseparably  con- 
nected with  those  transactions.    Thev  enable  the  bank  to  render 

ft. 

those  services  to  the  nation  for  which  it  was  created,  and  are, 
therefore,  of  the  very  essence  of  its  character,  as  national 
instruments.  The  business  of  the  bank  constitutes  its  capacity 
to  perform  its  functions,  as  a  machine  for  the  money  transac- 
tions of  the  government.  Its  corporate  character  is  merely  an 
incident,  which  enables  it  to  transact  that  business  more  bene- 
ficially. 
Were  the  secretarv  of  the  treasurv  to  be  authorized  bv  law 

ft  ftir  ft 

to  appoint  agencies  throughout  the  union,  to  perform  the  public 
functions  of  the  bank,  and  to  be  endowed  with  its  faculties,  as 
a  necessary  auxiliary  to  those  functions,  the  operations  of  those 
agents  would  be  as  exempt  from  the  conti'ol  of  the  states  as  the 
bank,  and  not  more  so.    If,   instead  of  the  secretary  of  the 
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treasury,  a  distinct  office  were  to  be  created  for  the  purpose, 
filled  by  a  person  who  should  receive,  as  a  compensation  for  his 
time,  labor,  and  exi)euse,  the  profits  of  tlie  banking  business, 
instead  of  other  emoluments,  to  be  drawn  from  the  treasury, 
which  banking  business  was  essential  to  the  operations  of  the 
government,  would  each  state  in  the  union  possess  a  right  to 
control  these  operations?  The  question  on  which  this  right 
would  depend  must  always  be.  Are  these  faculties  so  essential  to 
the  fiscal  operations  of  the  government  as  to  authorize  congress 
to  confer  them  ?  Let  this  be  a<lmitted,  and  the  question,  Does 
the  right  to  preserve  them  exist  ?  must  always  be  answered  in 
the  aflSrmative. 

Congress  was  of  opinion  that  these  faculties  were  necessary 
to  enable  the  bank  to  perform  the  services  which  are  exacted 
from  it  and  for  which  it  was  created.  This  was  certainly  a 
question  proper  for  the  consideration  of  the  national  legislature. 
But  were  it  now  to  undergo  revision,  who  would  have  the 
"hardihood  to  say,  that,  without  the  employment  of  a  banking 
capital,  those  services  could  be  performed  ?  That  tlie  exercise 
of  these  faculties  greatly  facilitates  the  fiscal  operations  of  the 
government  is  too  obvious  for  controversy;  and  who  will  ven- 
ture to  affirm  that  the  suppression  of  them  would  not  materially 
affect  those  operations,  and  essentially  impair,  if  not  totally 
destroy,  the  utility  of  the  machine  to  the  government?  The 
currency  which  it  circulates,  by  means  of  its  trade  with  indi- 
viduals, is  believed  to  make  it  a  more  fit  instrument  for  the  pur- 
poses of  government  than  it  could  otherwise  be;  and  if  this 
be  true,  the  capacity  to  carry  on  this  trade  is  a  faculty  indis- 
pensable to  the  character  and  objects  of  the  institution. 

The  appellants  admit,  that,  if  this  faculty  be  necessary  to 
make  the  bank  a  fit  instrument  for  the  purposes  of  the  govern- 
ment, congress  possesses  the  same  power  to  protect  the  machine 
in  this,  as  in  its  direct  fiscal  operations  ;  but  they  deny  that  it  is 
necessary  to  those  purposes,  and  insist  that  it  is  granted  solely 
for  the  benefit  of  the  members  of  the  corporation.  Were  this 
proposition  to  be  admitted,  all  the  consequences  which  are 
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drawn  from  it  might  follow.  But  it  is  not  admitted.  The  court 
has  already  stated  its  conviction,  that  without  this  capacity 
to  trade  with  individuals,  the  bank  would  be  a  very  defective 
instrument,  when  considered  with  a  single  view  to  its  fitness 
for  the  purposes  of  government.  On  this  point  the  whole 
argument  rests. 

It  is  contende<i,  that,  admitting  congress  to  possess  the  iK)wer, 
this  exemption  ought  to  have  been  expressly  asserted  in  the  act 
of  incorporation;  and,  not  being  expresse<l,  ought  not  to  be 
implied  by  the  court 

It  is  not  unusual  for  a  legislative  act  to  involve  consequences 
whicE  are  not  expressed.  An  officer,  for  example,  is  ordered 
to  arrest  an  individual.  It  is  not  necessary,  nor  is  it  usual,  to 
say  that  he  shall  not  be  punishe<l  for  obeying  this  order.  His 
security  is  implied  in  the  order  itself.  It  is  no  unusual  thing 
for  an  act  of  congress  to  imply,  without  expressing,  this  very 
exemption  from  state  control,  which  is  said  to  be  so  objection- 
able in  this  instance.  The  collectors  of  the  revenue,  the  carriers 
of  the  mail,  the  mint  establishment,  and  all  those  institutions 
which  are  public  in  their  nature,  are  examples  in  point.  It  has 
never  been  doubted  that  all  who  are  employed  in  them  are  jiro- 
tected,  while  in  the  line  of  <luty;  and  yet  this  protection  is  not 
expressed  in  any  act  of  congress.  It  is  incidental  to,  and  is 
implied  in,  the  several  acts  by  which  these  institutions  are  cre- 
ated, and  is  secured  to  the  individuals  employed  in  them,  by 
the  judicial  power  alone;  that  is,  the  judicial  power  is  the  in- 
strument employed  by  the  government  in  administering  this 
security. 

That  department  has  no  will  in  any  case.  If  the  sound  con- 
struction of  the  act  be  that  it  exempts  the  trade  of  the  bank, 
as  being  essential  to  the  character  of  a  machine  necessary  to 
the  fiscal  opeiutions  of  the  government,  from  the  control  of  the 
states,  courts  are  as  much  bound  to  give  it  that  construction  as 
if  the  exemption  had  been  established  in  express  terms.  Judi- 
cial power,  as  contradistinguished  from  the  power  of  the  laws, 
has  no  existence    Courts  are  the  mere  instruments  of  the  law. 
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and  can  will  nothing.  When  they  are  said  to  exercise  a  discre- 
tion, it  is  a  mere  legal  discretion,  a  discretion  to  be  exercised 
in  discerning  the  course  prescribed  by  law;  and  when  that  is 
discerned,  it  is  the  duty  of  the  court  to  follow  it.  Judicial 
power  is  never  exercised  for  the  puri)ose  of  giving  effect  to  the 
will  of  the  judge;  always  for  the  purpose  of  giving  effect  to 
the  will  of  the  legislature,  or,  in  other  words,  to  the  will  of 
the  law. 

The  api)ellants  rely  greatly  on  the  distinction  between  the 
bank  and  the  public  institutions,  such  as  the  mint  or  the  post- 
offtce.  The  agents  in  those  offices  are,  it  is  said,  officers  of 
government,  and  are  excluded  from  a  seat  in  congress.  Not  so 
the  directors  of  the  bank.  The  connexion  of  the  government 
with  the  bank  is  lil^ened  to  that  with  contractors. 

It  will  not  be  contended  that  the  directors  or  other  officers 
of  the  bank  are  otlicers  of  goveiaiment.  But  it  is  contended, 
that,  were  their  resemblance  to  contractors  more  perfect  than  it 
is,  the  idght  of  the  state  to  conti'ol  its  operations,  if  those  opei'a- 
tions  be  necessary  to  its  chairacter  as  a  machine  employed  by 
the  government,  cannot  be  maintained.  Can  a  contractor  for 
supplying  a  military  post  with  provisions  be  restrained  from 
making  purchases  within  any  state,  or  from  transporting  the 
provisions  to  the  place  at  which  the  troops  were  stationed  ?  or 
could  he  be  fined  or  taxed  for  doing  so  ?  We  have  not  yet  heard 
these  questions  answered  in  the  affirmative.  It  is  true  that  ithe 
property  of  the  contractor  may  be  .taxed,  as  the  property  of 
other  citizens;  and  so  may  the  local  property  of  the  bank.  But 
we  do  not  admit  that  the  act  of  purchoising,  or  of  conveying  the 
articles  pui^chased,  can  be  under  state  control. 

If  the  trade  of  the  bank  be  essential  to  its  character  as  a 
machine  for  the  fiscal  operations  of  the  government,  that  trade 
must  be  as  exempt  from  state  control  as  the  actual  conveyance 
of  the  public  money.  Indeed,  a  tax  bears  upon  the  whole 
machine,  as  well  upon  the  faculty  of  collecting  and  transmit- 
ting the  money  of  the  nation  as  on  that  of  discounting  the  notes 
of  individuals.    No  distinction  is  taken  between  them. 
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Considering  the  capacity  of  carrying  on  the  trade  of  banking 
as  an  important  feature  in  the  character  of  this  corporation, 
which  was  necessary  to  make  it  a  fit  instrument  for  the  objects 
for  which  it  was  created,  the  court  adheres  to  its  decision  in  the 
case  of  M^Culloch  v.  The  State  of  Maryland,  and  is  of  opinion 
that  the  act  of  the  state  of  Ohio,  which  is  certainly  much 
more  objectionable  than  that  of  the  state  of  Maryland,  is  repug- 
nant to  a  law  of  the  United  States  made  in  pursuance  of  the 
constitution,  and,  therefore,  void.  The  counsel  for  the  appel- 
lants are  too  intelligent,  and  have  too  much  self-respect,  to  pre- 
tend that  a  void  act  can  aftonl  any  protection  to  the  officers 
who  execute  it.    They  expressly  admit  that  it  cannot. 

It  being,  then,  shown,  we  think  conclusively,  that  the  de- 
fendants could  derive  neither  authority  nor  protection  from  the 
act  which  they  executed,  and  that  this  suit  is  not  against  the 
state  of  Ohio  within  the  view  of  the  constitution,  the  state  being 
no  party  on  the  record,  the  only  real  question  in  the  cause  is, 
whether  the  record  contains  sufficient  matter  to  justify  the  court 
in  pronouncing  a  decree  against  the  defendants  ?  That  this 
question  is  attended  with  great  difficulty  has  not  been  concealed 
or  denied.  But  when  we  reflect  that  the  defendants,  Osborn 
and  Harper,  are  incontestably  liable  for  the  full  amount  of  the 
money  taken  out  of  the  bank;  that  the  defendant,  Currie,  is 
also  responsible  for  the  sum  received  by  him,  it  having  come  to 
his  hands  with  full  knowledge  of  the  unlawful  means  by  which 
it  was  acquired;  that  the  defendant,  Sullivan,  is  also  responsi- 
ble for  the  sum  specifically  delivered  to  him,  with  notice  that  it 
was  the  property  of  the  bank,  unless  the  form  of  having  made 
nn  enrrv  on  the  books  of  the  treasurv  can  countervail  the  fact 
that  it  was.  in  truth,  kept  untouched,  in  a  trunk,  by  itself,  as  a 
deposit,  to  await  the  event  of  the  pen<iing  suit  respecting:  it. 
we  may  lay  it  down  as  a  proposition,  safely  to  be  affirmed,  thai 
all  the  defendants  in  the  cause  were  liable  in  an  action  at  law 
for  the  amount  of  this  decree.  If  the  original  injunction  was 
properly  awarded,  for  the  reasons  stated  in  the  preceding  part 
of  this  opinion,  the  money  having  reached  the  hands  of  all  those 
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to  whom  it  afterwards  came,  with  notice  of  that  injunction, 
might  be  pursued,  so  long  as  it  remained  a  distinct  deposit, 
neither  mixed  with  the  money  of  the  treasury,  nor  put  into 
circulation.    Were  it  to  be  admitted  that  the  original  injunction 
was  not  properly  awarded,  still  the  amended  and  supplemental 
bill,  which  brings  before  the  court  all  the  parties  who  had  been 
coneeraed  in  the  transaction,  was  filed  after  the  cause  of  action 
had  completely  accrued.    The  money  of  the  bank  had  been 
taken,  without  authority,  by  some  of  the  defendants,  and  was 
detained  by  the  only  person  who  was  not  an  original  wrong- 
doer, in  a  specific  form;  so  that  detinue  might  have  been  main- 
tained for  it,  had  it  been  in  the  power  of  the  bank  to  prove  the 
facts  which  are  necessary  to  establish  the  identity  of  the  prop- 
erty sued  for.    Under  such  circumstances,  we  think  a  court  of 
equity  may  afford  its  aid,  on  the  ground  that  a  discovery  is 
necessary,  and  also  on  the  same  principle  that  an  injunction 
issues  to  restrain  a  person  who  has  fraudulently  obtained  pos- 
session of  negotiable  notes  from  putting  them  into  circulation, 
or  a  i)erson  having  the  apparent  ownership  of  stock  really  be- 
longing to  another,  from  transferring  it.    The  suit,  then,  might 
be  as  well  sustained  in  a  court  of  equity  as  in  a  court  of  law, 
and  the  objection,  that  the  interests  of  the  state  are  committed 
to  subordinate  agents,  if  true,  is  the  unavoidable  consequence 
of  exemption  from  being  sued, — of  sovereignty.    The  interests 
of  the  United  States  are  sometimes  committed  to  subordinate 
agents.    It  was  the  case  in  Hoyt  v.    Gdaton,  in  the  case  of    The 
Apollon,  and  in  the  case  of  Doddridge's  Lessee  v.    Thompson  and 
Wright,  and  in  many  others.     An  independent  foreign  sovereign 
cannot  be  sued,  and  does  not  appear  in  court.    But  a  friend 
of  the  couiii  comes  in,  and,  by  suggestion,  gives  it  to  under- 
stand  that   his    interests   are    involved   in    the   controversy. 
The  interests  of  the  sovereign,  in  such  a  case,  and  in  every 
other  where  he  chooses  to  assert  them  under  the  name  of  the 
real  party  to  the  cause,  are  as  well  defended  as  if  he  were  a 
party  to  the  record.    But  his  pretensions,  where  they  are  not 
well  founded,  cannot  arrest  the  right  of  a  party  having  a  right 
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to  the  thing  for  ^hich  he  sues.  Where  the  right  is  in  the  plain- 
tiff, and  the  possession  in  the  defendant^  the  inquiry  cannot  be 
stopped  by  the  mere  assertion  of  title  in  a  sovereign.  The 
court  must  proceed  to  inyestigate  the  assertion,  and  examine 
the  titla  In  the  case  at  bar,  the  tribunal  established  by  tiie 
constitution,  for  the  purpose  of  deci<iing,  ultimately,  in  all  cases 
of  this  description,  had  solemnly  determined  that  a  state  law 
imposing  a  tax  on  the  Bank  of  the  United  States  was  uncon- 
stitutional an<i  void,  before  the  wrong  was  committed  for  which 
this  suit  was  brought 
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THE  BA^^K  OF  THE  UNITED  STATES  v.  THE  TLANTERS' 

BANK  OF  GEORGIA. 

February  Term,  1824. 

[9  Wheston'B  Reports,  904-914.] 

The  questions  in  this  case  are  stated  fully  in  the  following 
opinion  of  the  court  as  given  by  the  chief  justice : — 

In  this  case,  the  petition  of  the  plaintiffs,  which,  according 
to  the  practice  of  the  state  of  Georgia,  is  substituted  for  a  dec- 
laration, is  founded  on  promissory  notes  payable  to  a  person 
named  in  the  notes,  "or  bearer,"  and  states  that  the  notes  were 
*^uly  transferred,  assigned,  and  delivered  "  to  the  plaintiffs, 
"who  thereby  became  the  lawful  bearer  thereof,  and  entitled 
to  payment  of  the  sums  therein  specified;  and  that  the  defend- 
ants, in  consideration  of  their  liability,  assumed,"  &c. 

The  Planters'  Bank  plea<ls  to  the  jurisdiction  of  the  court, 
and  alleges  that  it  is  a  corporation  of  which  the  state  of  Geor- 
gia, and  certain  individuals,  who  are  citizens  of  the  same  state 
T\ith  some  of  thp.  plaintiffs,  are  members.  The  plea  also  alleges 
that  the  persons  to  whom  the  notes  mentioned  in  the  i)etition 
were  made  payable  were  citizens  of  the  state  of  Georgia,  and, 
therefore,  incapable  of  suing  the  said  bank  in  a  circuit  court 
of  the  United  States;  and  being  so  incapable,  could  not,  by  trans- 
ferring the  notes  to  the  plaintiffs,  enable  them  to  sue  in  that 
court. 

To  this  plea  the  plaintiffs  demurred,  and  the  defendants 
joined  in  demurrer. 

On  the  argument  of  the  demurrer,  the  judges  were  divided 
on  two  questions : — 

1.  Whether  the  averments  in  the  declaration  be  sufficient  in 
law  to  give  this  court  jurisdiction  of  the  cause  ? 

2.  Whether,  on  the  pleadings  in  the  same,  the  plaintiffs  be 
entitled  to  judgment  ? 
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The  first  question  was  fully  considered  by  the  court  in  the 
case  of  Osbom  v.  The  Bank  of  the  United  StcUeSf  and  it  is  un- 
necessary to  repeat  the  reasoning  used  in  that  case.  We  are 
of  opinion  that  the  averments  in  the  declaration  are  sufficient 
to  p:ive  the  court  jiirlsdicti jn  of  the  cause. 

2d.  The  second  point  is  understood  to  involve  two  ques- 
tions : — 

1.  Does  the  circumstance,  that  the  state  is  a  corporate!^,  bring 
this  cause  within  the  clause  in  the  constitution  which  gives 
jurisdiction  to  the  supreme  court  where  a  state  is  a  party,  or 
bring  it  within  the  eleventh  amendment  ? 

2.  Does  the  fact,  that  the  note  ia  aiavie  payable  to  a  citizen 
of  the  state  of  Georgia,  or  bearer,  oust  the  jurisdiction  of  the 
court  ? 

1.  Is  the  state  of  (leorpa  a  i>arty  defendant  in  this  case  ?  If 
it  is,  then  the  suit,  had  the  eleventh  amendment  never  been 
adopted,  must  have  been  brought  in  the  supreme  court  of  the 
Inited  States.  Could  this  court  have  entertained  jurisdiction 
in  the  case  ? 

We  think  it  could  not.  To  have  given  the  supreme  court 
original  jurisdiction,  the  state  must  be  plaintiff  or  defendant  as 
a  state,  and  must,  as  a  state,  be  a  party  on  the  record.  A  suit 
against  the  Planters'  Bank  of  Georgia  is  no  more  a  suit  against 
the  state  of  Georgia  than  against  any  other  individual  corpora- 
tor. The  state  is  not  a  party,  that  is,  an  entire  party  in  the' 
cause. 

If  this  suit  could  not  have  been  brought  originally  in  the 
supreme  court,  it  would  be  difiicult  to  show  that  it  is  within 
the  eleventh  amendment.  That  amendment  does  not  purport 
to  do  more  than  to  restrain  the  construction  which  might  other- 
^vise  be  given  to  the  constitution;  and  if  this  case  be  not  one  of 
which  the  supreme  court  could  have  taken  original  jurisdic- 
tion, it  is  not  within  the  amendment  This  is  not,  we  think,  a 
case  in  which  the  character  of  the  defendant  gives  jurisdiction 
to  the  court  If  it  did,  the  suit  could  be  instituted  only  in  the 
supreme  court    This  suit  is  not  to  be  sustained  because  the 
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Planters'  Bank  is  suable  in  the  federal  courts,  but  because  the 
plaintift  has  a  right  to  sue  any  defendant  in  that  court,  who  is 
not  withdrawn  from  its  juilsdiction  by  the  constitution,  or  by 
law.  The  suit  is  against  a  corporation,  and  the  judgment  is  to 
be  satisfied  by  the  property  of  the  corporation,  not  by  that  of 
the  individual  corporators.  The  state  does  not,  by  becoming  a 
corporator,  identify  itself  with  the  corporation.  The  Planters' 
Bank  of  Greorgia  is  not  the  state  of  Georgia,  although  the  state 
holds  an  interest  in  it. 

It  is,  we  think,  a  sound  principle,  that,  when  a  government 
becomes  a  partner  in  any  trading  company,  it  devests  itself,  so 
far  as  concerns  the  ti*ansactions  of  that  company,  of  its  sover- 
eign character,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  preroga- 
tives, it  descends  to  a  level  with  those  with  whom  it  associates 
itself,  and  talves  the  character  which  belongs  to  its  associates, 
and  to  the  business  which  is  to  be  transacted-  Thus,  many 
fitates  of  this  union,  who  have  au  interest  in  banks,  are  not 
suable  even  in  their  ovra  courts;  yet  they  never  exempt  the  cor- 
poration from  being  sued.  The  state  of  Georgia,  by  giving  to 
the  bank  the  capacity  to  sue  and  be  sued,  voluntarily  strips  itself 
of  its  sovereign  character,  so  far  as  respects  the  transactions 
of  the  bank,  and  waives  all  the  privileges  of  that  character. 
As  a  member  of  a  coi*poration,  a  government  never  exercises 
its  sovereignty.  It  acts  merely  as  a  corporator,  and  exercises 
no  other  powers,  in  the  management  of  the  affairs  of  the  cor- 
poration, than  are  expressly  given  by  the  incorporating  act. 

The  govei*nment  of  the  union  held  shares  in  the  old  Bank  of 
the  United  States;  but  the  privileges  of  the  government  were 
not  imparted  by  that  circumstance  to  the  bank.  The  United 
States  was  not  a  party  to  suits  brought  by  or  against  the  bank, 
in  the  sense  of  the  constitution.  So  T\ith  respect  to  the  pres- 
ent bank.  Suits  brought  b}*  or  against  it  are  not  understood  to 
be  brought  by  or  against  the  United  States.  The  government, 
by  becoming  a  corporator,  lays  down  its  sovereignty,  so  far  as 
respects  the  transactions  of  the  corporation,  and  exercises  no 
power  or  privilege  which  is  not  derived  from  the  charter. 
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We  think,  then,  that  the  Planters'  Bank  of  Georgia  is  not 
e^empte^l  from  being  sned  in  the  federal  courts  bj  tiie  ciiconi- 
stance  that  the  state  is  a  corporator. 

2.  We  proceed  next  to  inquire  whether  the  jurisdiction  of 
the  court  is  ousted  bj  the  circumstance  that  ihe  notes  on  which 
the  suit  was  instituted  were  made  payable  to  citizens  of  the 
state  of  Georgia. 

AN'ithout  examinin<r,  whether  in  this  case  the  original  prom- 
ise is  not  to  the  bearer,  the  court  will  proceed  to  the  more  gen- 
eral question,  whether  the  bank,  as  endorsee,  may  maintain  a 
snit  against  the  maker  of  a  note  payable  to  a  citizen  of  the  ^tate. 
The  words  of  the  juiliciarr  act.  section  eleventh,  are,  "Nor  shall 
any  district  or  circuit  court  have  cognizance  of  any  suit,  to  re- 
cover  the  contents  of  any  promissory  note,  or  other  chose  in  ac- 
tion, in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose- 
cuted in  such  court  to  recover  the  said  contents,  if  no  assign- 
ment had  been  made,  e.^cept  in  cases  of  foreign  bills  of  ex- 
chanjre." 

Til  is  is  a  limitation  on  the  jurisdiction  conferral  by  the  judi- 
ciary act.  It  was  apprehended  that  bonds  and  notes,  given, 
in  the  usual  course  of  business,  by  citizens  of  the  same  state 
to  earh  other,  mi^ht  be  assigned  to  the  citizens  of  another 
stat4-.  and  thus  ren<ler  the  maker  liable  to  a  suit  in  the  fe<leral 
courts.  To  remove  this  inconvenience,  the  act,  which  gives 
jurisdiction  to  the  courts  of  the  union  over  suits  brought  by  the 
citizen  of  one  state  against  the  citizen  of  another,  restrains  that 
jurisdiction,  where  the  suit  is  brought  by  an  assignee,  to  cases 
where  the  suit  might  have  been  sustained,  had  no  assignment 
l)een  made,  lint  the  hank  <loes  not  sue  in  virtue  of  any  right 
ronf<*rr(Ml  l)v  th<*  iu<liciarv  act,  but  in  virtut*  of  the  riirht  con- 
ferred  bv  its  charter.    It  does  not  sue  because  the  defendant  is 

ft. 

a  citizen  of  a  different  state  from  any  of  its  members,  but  be- 
cause its  charter  confers  upon  it  the  right  of  suing  its  debtors 
in  a  circuit  court  of  the  United  States. 

If  the  bank  could  not  sue  a  person  who  was  a  citizen  of  the 
same  state  with  any  one  of  its  members,  in  the  circuit  court, 
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this  disabilily  would  defeat  the  power.  There  is,  probably,  not 
a  commercial  state  in  the  union,  some  of  whose  citizens  are  not 
members  of  the  Bank  of  the  United  States.  There  is,  conse- 
quently, scarcely  a  debt  due  to  the  bank  for  which  a  suit  could 
be  maintained  in  a  fe<lernl  rnurt,  did  the  jurisdiction  of  the 
court  depend  on  citizenship.  A  jreueral  power  to  sue  in  any 
circuit  court  of  the  United  States,  expressed  in  terms  obviously 
intended  to  comprehend  every  case,  would  thus  be  construed  to 
comprehend  no  case.  Such  a  construction  cannot  be  the  cor- 
rect one. 

We  think,  then,  that  the  charter  gives  to  the  bank  a  right  to 
sue  in  the  circuit  courts  of  the  United  States.,  without  regard  to 
citizenship;  and  that  the  certificate  on  both  questions  must  be 
in  favor  of  the  plaintiff. 
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POSTMASTER  GENERAL  v,  EARLY  AND  OTHERS. 

January  Term,  1827. 

[12  Wheaton's  Reports,  136-152.] 

Early  was  postmaster  at  SaTannah,  and  with  the  other  de- 
fendants executed  a  bond  to  pay  over  postages  received  by 
him.  He  did  not  do  this,  and  was  sued  with  his  co-obligors  in 
the  circuit  court  for  the  district  of  Georgia  by  the  postmaster 
general  in  his  own  name.  He  pleaded  to  the  jurisdiction  of 
the  court  on  the  ground,  tliat,  as  the  postmaster  general  had 
sued  in  his  own  name,  the  United  States  was  not  a  party  to  the 
suit.  The  opinions  of  the  cii^cuit  judges  being  opposed,  the 
case  was  certified  to  the  supreme  court,  the  opinion  of  which 
was  delivered  bv  Chief  Justice  Marshall,  as  follows: — 

The  postoflSce  department  was  established  at  the  commence- 
ment of  the  Revolution,  under  the  superintendence  of  a  post- 
master general,  who  was  authorized  to  appoint  his  deputies, 
and  was  made  resi)onsible  for  their  conduct.  Soon  after  the 
adoption  of  the  present  government,  in  September,  1780,  con- 
gress passed  a  temporary  act,  directing  that  a  postmaster  gen- 
eral should  be  appointed,  and  that  his  powers,  and  the  regula- 
tions of  his  office,  should  be  the  same  as  they  last  were,  "  under 
the  resolutions  and  ordinances  of  the  last  congress."  The 
power  of  appointing  deputies,  therefore,  and  the  responsibility 
for  their  conduct,  still  remained  with  the  postmaster  general. 

This  act  was  continued  until  the  first  day  of  June,  1792.  In 
February,  1702,  an  act  was  passed  detailing  the  duties  and 
powers  of  the  postmaster  general,  and  fixing  the  rates  of  post- 
age. It  directs  his  deputies  to  settle  at  the  end  of  every  three 
months,  and  to  pay  up  the  moneys  in  their  hands;  on  failure  to 
do  which,  it  becomes  the  duty  of  the  postmaster  general  "to 
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cause  a  suit  to  be  commenced  against  the  person  or  persons  so 
neglecting  or  refusing.  And  if  the  postmaster  general  shall 
not  cause  such  suit  to  be  commenced  within  three  months  from 
the  end  of  every  such  three  months,  the  balances  due  from 
every  such  delinquent  shall  be  charged  to  and  recoverable  from 
him."  This  act  was  to  take  effect  on  the  first  of  June,  1792, 
and  to  continue  for  two  years.  In  May,  1794,  a  permanent 
act  was  passed.  It  retains  the  provision  reqidring  the  post- 
master general  to  settle  quarterly  with  his  deputies,  but  omits 
that  which  makes  it  his  duty  to  cause  suits  to  be  instituted 
within  three  months  after  failure. 

In  March,  1799,  the  subject  was  again  taken  up,  and  congress 
passed  an  act  which  retains  the  clause  making  it  the  duty  of 
the  deputy  postmasters  to  settle  their  accounts  quarterly,  and 
reinstates  that  which  directs  the  postmaster  general  to  cause 
suits  to  be  instituted  against  delinquents;  substituting  six 
months  in  the  place  of  three  after  the  expiration  of  the  quar- 
ter, under  the  penalty  of  being  himself  chargeable  with  the 
arrears  due  from  such  delinquent.  This  act  declares  that  all 
causes  of  action  arising  under  it  may  be  sued  before  the  judi- 
cial courts  of  the  several  states  and  of  the  several  territories  of 
the  United  States. 

In  April,  1810,  congress  passed  an  act  for  regulating  the 
postoffice  establishment,  which  enacts,  among  others  things, 
that  all  suits,  thereafter  to  be  brought  for  the  recovery  of  debts 
or  balances  due  to  the  general  postoffice,  should  be  instituted 
in  the  name  of  "the  postmaster  general  of  the  United  States." 
This  act  also  authorizes  all  causes  of  action  arising  under  it  to 
be  sued  in  the  courts  of  the  states  and  territories. 

In  March,  1815,  congress  passed  "  An  Act  to  vest  more  effect- 
ually in  the  State  Courts,  and  in  the  District  Courts  of  the 
United  States,  Jurisdiction  in  the  Cases  therein  mentioned." 

This  act  enables  the  state  courts  to  take  cognizance  of  all 
suits  arising  under  any  law  for  the  collection  of  any  direct  tax 
or  internal  duties  of  the  United  States.  The  fourth  section 
contains  this  clause:  "And  be  it  further  enacted,  that  the  dis- 
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trict  court  of  tlie  United  States  shall  have  co^izaiice,  concur- 
rent with  the  courts  and  magistrates  of  the  several  states,  and 
the  circuit  coui*ts  of  the  United  States,  of  all  suits  at  common 
law,  where  the  United  States,  or  any  officer  thereof,  under  the 
authority  of  any  act  of  congress,  shall  sue,  although  the  debt, 
claim,  or  other  matter  in  dispute,  shall  not  amount  to  one  hun- 
dred dollars."  (Jn  these  several  acts  the  question  of  jurisdic- 
tion depends. 

The  suit  is  brought  for  money  due  to  the  United  States;  and 
at  any  time  prcAious  to  the  act  of  1810,  the  «mt  for  the  money, 
had  no  bond  been  taken,  might  have  been  brought  in  the  name 
of  the  Ignited  States.    It  is  not  certain,  that,  independent  of 
the  bond,  it  could  have  been  instituted  in   the  name  of  any 
other  party.    The  courts  of  the  United  States  had,  of  course, 
jurisdiction.    The  laws  make  it  the  duty  of  the  postmaster 
general  to  "cause  suits  to  be  instituted,"  not  to  bring  them; 
and  it  was  not  until   March,  1799,  that   congress   authorized 
these  suits  to  be  instituted  in  the  state  courts.    It  is  obvious 
that  the  right  to  institute  them  in  those  courts,  antenor  to  the 
passage  of  that  act,  was  doubted,  at  any  rate,  was  not  exer- 
cised; for  it  could  not   have  l>een  deemed   necessary  to   give 
expressly  the  power  to  sue  in  those  courts,  had  the  power  been 
admitted  to  exist,  and  been  eomninnly  exercised.    We  must 
suppose,  then,  that  these  suits  were  usually  instituted  in  the 
courts  of  the  United    States;  and   no  doubt   could  be  enter- 
tained on  the  question  of  jurisdiction,  if  they  were  brought, 
as  they  certainly  might  have  been,  in  the  name  of  the  United 
States. 

The  act  of  1810  directed  that  all  suits  for  debts,  or  balances, 
due  to  the  general  postoffice,  should  be  brought  in  the  name 
of  the  postmaster  general.  The  manner  in  which  this  change 
in  the  style  of  the  suit  might  affect  jurisdiction  was  not  noticed, 
and  no  provision  was  made  for  this  new  state  of  things.  Those 
debts  and  balances  which  were  due  to  the  general  postoffice 
were  not  due  to  the  officer  personally,  but  to  the  office,  and 
were  to  be  sued  for  and  collected  for  the  United  States.    The 
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money  belonged  to  the  nation,  not  to  the  individual  by  whose 
agency  it  was  to  be  brought  into  the  treasuiy.  The  whole 
course  of  opinion  and  of  legislation  on  this  subject  is,  that, 
although,  for  convenience,  and  to  save  expense  to  the  debtors, 
recourse  may  be  had  to  the  state  courts  for  the  recovery  of  small 
sums,  yet  a  right  to  resort  to  the  courts  of  the  union  in  suits  for 
money  due  to  the  United  States  was  never  intended  to  be  re- 
linquished. If  the  effect  of  any  provision  in  a  statute  be  to 
abolish'  this  jurisdiction,  it  must  be  an  effect  which  was  neither 
intended  nor  foreseen.  That  construction  which  will  produce 
a  consequence  so  directly  opposite  to  the  whole  spirit 'of  our 
legislation  ought  to  be  avoided,  if  it  can  be  avoided  without  a 
total  disregard  of  those  rules  by  which  courts  of  justice  must 
be  governed. 

If  the  question  had  rested  solely  on  the  act  of  1810,  it  is 
probable  that  the  aid  of  the  legislature  migliG  have  been  thought 
indispensable  to  the  jurisdiction  of  the  federal  courts  over  suits 
brought  for  the  recovery  of  debts  and  balances  due  to  the  gen- 
eral postoffice.  But  it  does  not  rest  solely  on  that  act.  The 
act  of  1815  contains  a  clause  which  does,  we  think,  confer  this 
jurisdiction.  It  cannot  be  doubted  that  this  clause  vests  juris- 
diction expressly  in  the  district  courts,  in  all  suits  at  common 
law  where  any  otiicer  of  the  United  States  sues  under  the  au- 
thority of  any  act  of  congi*ess.  The  postmaster  general  is  an 
officer  of  the  United  States,  who  sues  under  the  authori1<y  of 
the  act  of  1810,  which  makes  it  his  duty  to  sue  for  debts  and 
balances  due  to  the  office  he  superintends,  and  obliges  him  to 
sue  in  his  own  name. 

It  has  been  contended  that  this  clause,  if  it  gives  jurisdiction, 
gives  it  only  where  the  demand  is  under  one  hundred  dollars. 
We  do  not  think  the  words  will  sustain  this  criticism. 

The  right  to  take  cognizance  of  suits  brought  by  any  officer 
of  the  United  States,  under  authority  of  any  act  of  congress, 
is  ^st  given  in  general  words,  comprehending  sums  to  any 
amount.  The  limitation  which  follows  is  not  a  proviso  that  the 
sum  shall  not  exceed  the  sum  of  one  hundred  dollars;  it  is  no 
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restriction  on  the  previous  grant,  but  an  enlargement  of  it,  if  an 
enlargement  should  be  thought  necessary.  This  act  might  be 
construed  in  connexion  with  the  judiciary  act  of  1789,  and  a 
general  clause  giving  jurisdiction  might  be  limited  as  to  amount 
to  the  sum  mentioned  in  the  ninth  section  of  that  act.  The 
subsequent  words,  therefore,  of  the  section  we  are  considering, 
were  introduced  for  the  purpose  of  obviating  this  construction, 
and  removing  the  doubt,  which  might  otherwise  exist,  of  the 
right  to  take  cognizance  of  sums  less  than  one  hundred  dollars. 
After  giving  the  jurisdiction  generally,  the  words  are,  ^^although 
the  debt,  claim,  or  other  matter  in  dispute,  shall  not  amount  to 
one  hundred  dollars."  These  words  do  not  confine  the  juris- 
diction previously  given  to  one  hundred  dollars,  but  prevent  it 
from  stopping  at  that  sum. 

The  jurisdiction  of  the  district  courts,  then,  over  suits  brought 
by  the  postmaster  general  for  ilebts  and  balances  due  the 
general  postoffice,  is  unquestionable.  Has  the  circuit  court 
jurisdiction  ? 

The  language  of  the  act  is  "  that  the  dislTict  court  shall  have 
cognizance  concurrent  with  the  courts  and  magistrates  of  the 
several  states,  and  the  circuit  courts  of  the  United  States,  of  all 
suits,"  &c.  What  is  the  meaning  and  purport  of  the  words 
"concurrent  with"  the  circuit  courts  of  the  United  States? 
Are  they  entirely  senseless  ?  Are  they  to  be  excluded  from  the 
clause  in  which  the  lecrislature  has  inserted  them,  or  are  they  to 
be  taken  into  vie*v,  and  allowed  the  effect  of  which  they  are 
capable  ? 

The  words  are  certainly  not  senseless.  They  have  a  plain 
and  obvious  meaning.  And  it  is,  we  think,  a  rule,  that  words 
which  have  a  meaning  are  not  to  be  entirely  disregarded  in 
construing  a  statute.  We  cannot  understand  this  clause  as  if 
these  words  were  exclu<led  from  it  They,  perhaps,  manifest 
the  opinion  of  the  legislature  that  the  jurisdiction  was  in  the 
circuit  courts;  but  ought,  we  think,  to  be  construed  to  give  it, 
if  it  did  not  previously  exist.  Any  other  construction  would 
destroy  the  effect  of  those  words.    The  district  court  cannot 
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take  cognizance  concurrent  with  the  circuit  courts,  unless  the 
circuit  courts  can  take  cognizance  of  the  same  suits.  For  one 
body  to  do  a  thing  concurrently  T\ith  another  is  to  act  in  con- 
junction with  tliat  other;  it  is  equivalent  to  saying,  the  one  may 
act  together  mith  tlie  other.  The  phrase  may  imply  that  power 
was  previously  given  to  that  other;  but  if,  in  fact,  it  had  not 
been  given,  the  words  are  capable  of  imparting  it.  If  they  are 
susceptible  of  this  construction,  they  ought  to  receive  it,  be- 
cause they  will  otherwise  be  totally  inoperative,  or  will  con- 
tradict the  other  parts  of  the  sentence,  which  show  plainly  the 
intention  that  the  district  court  shall  have  cognizance  of  the 
subject,  and  shall  take  it  to  the  same  extent  with  the  circuit 
courts. 

It  has  been  said,  and  perhaps  truly,  that  this  section  was  not 
framed  with  the  intention  of  vesting  jurisdiction  in  the  circuit 
courts.  The  title  of  the  act,  and  the  language  of  the  sentence, 
are  supposed  to  concur  in  sustaining  this  proposition.  The  title 
speaks  only  of  state  and  district  courts.  But  it  is  well  settled 
that  the  title  cannot  restrain  the  enacting  clanse.  It  is  true  that 
the  language  of  the  section  indicates  the  opinion  that  jurisdic- 
tion existed  in  the  circuit  courts,  rather  than  an  intention  to 
give  it;  and  a  mistaken  opinion  of  the  legislature  concerning 
the  law  does  not  make  law. 

But  if  this  mistake  is  manifested  in  words  competent  to  make 
the  law  in  future,  we  know  of  no  principle  which  can  deny  them 
this  effect.  The  legislature  may  pass  a  declaratory  act,  which, 
though  inoperative  on  the  past,  may  act  in  future.  This  law 
expresses  the  sense  of  the  legislature  on  the  existing  law,  as 
plainly  as  a  declaratory  act,  and  expresses  it  in  terms  capable  of 
conferring  the  jurisdiction.  We  think,  therefore,  that,  in  a  case 
.  plainly  witliin  the  judicial  power  of  the  federal  courts,  as  pre- 
scribed in  the  constitution,  and  plainly  within  the  general  policy 
of  the  leirislatiire,  the  words  ought  to  receive  this  construction. 

So  far  as  the  suits  brought  by  the  postmaster  general  were 
referred  to  in  argument,  in  the  case  of  The  Bank  of  the  United 
States    v.    Osborn,  this  construction  was  assumed  as  unquestion- 
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able.  As  the  act  was  referred  to  for  the  sole  purpose  of  illus- 
trating the  argument  on  the  point  then  under  consideration,  it 
was  not  examined  with  the  attention  which  has  since  been  be- 
stowed upon  it;  but  the  opinion  then  expresse<iy  that  the  section 
we  have  been  considering  conferred  jurisdiction  on  the  courts 
of  the  United  States  over  suits  brought  by  the  postmaster  gen- 
eral, was  correct. 

Had  this  suit  been  brought  to  recover  the  balance  due  from 
the  deputy  postmaster,  on  his  original  liability  to  pay  the 
money  in  his  hands,  no  doubt  would  have  been  felt  respecting 
the  jurisdiction  of  the  court  The  act  of  1810  gives  the  post- 
master general  a  right  to  sue  for  such  balances,  and  the  act  of 
1815  enables  him  to  sue  in  the  circuit  or  district  courts  of  the 
United  States.  But  it  is  contended  that  he  has  no  right  to  se- 
cure such  balances  by  bond;  and,  consequently,  the  bond  being 
unauthorized,  the  act  of  congress  cannot  be  construed  to  au- 
thorize a  suit  upon  it 

Were  it  even  true  that  an  official  bond  cannot  be  taken  in  a 
case  where  if  is  not  expressly  directed  by  law,  we  do  not  think 
that  a  bond  taken  to  secure  the  payment  of  a  sum  of  money  is 
void,  because  it  is  also  an  official  bond.  Even  supposing  this 
bond  to  be  void,  so  far  as  it  is  intended  to  stipulate  for  the  per- 
formance of  official  duties,  it  is  not  necessarily  void,  so  far  as 
it  stipulates  for  the  payment  of  money  of  the  United  States 
which  might  come  to  the  hands  of  the  deputy  postmaster.  That 
part  of  the  condition,  which  shows  the  bond  was  taken  to  secure 
the  payment  of  money  which  should  be  received  for  the  United 
States,  is  not  vitiated  by  that  part  of  it  which  shows  that  it  was 
also  taken  to  secure  the  general  official  conduct  of  the  deputy. 
Now  a  part  of  the  condition  is,  expressly,  "that,  if  he  shall 
pay  all  moneys  that  shall  come  to  his  hands,  for  the  postages 
of  whatsoever  is  by  law  chargeable  with  postage,"  then  the 
obligation  is  to  be  void.  The  obligation  itself,  on  which  the 
suit  is  brought,  was  intended  to  secure  the  payment  of  money 
collected  for  the  United  States,  as  well  as  the  official  conduct  of 
the  deputy;  and  as  no  law  prohibited  such  an  official  bond,  we 
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cannot  think,  although  it  might  not  in  itself  be  valid,  that  it 
would  destroy  an  obligation  taken  for  a  legitimate  purpose.  As 
the  breach  assigned  is  altogether  in  the  non-payment  of  the 
money  collected,  we  do  not  think,  that,  if  a  bond  would  be 
good  taken  for  this  single  object,  it  is  made  bad  by  being  ex- 
tended also  to  the  official  conduct  of  the  obligor. 

The  inquiry,  then,  is,  whether,  under  a  fair  construction  of 
the  acts  of  congress,  the  postmaster  general  may  take  bonds  to 
secure  the  payment  of  money  due,  or  which  may  become  due, 
to  the  general  postoffice. 

All  the  acts  relative  to  the  postoffice  make  it  the  duty  of 
the  postmaster  general  to  superintend  the  department,  to  regu- 
late the  conduct  and  duties  of  his  deputies,  and  to  collect  the 
moneys  received  by  them  for  the  general  postoffice.  May  not 
these  powers  extend  to  taking  bonds  to  the  officer  who  is  to 
perform  them  ?  May  not  these  bonds  be  considered  as  means 
proper  to  be  used  in  the  collection  of  debts,  and  in  securing 
them? 

If  this  interpretation  of  the  words  should  be  too  free  for  a 
judicial  tribunal,  yet,  if  the  legislature  has  made  it,  if  congress 
has  explained  its  own  meaning  too  unequivocally  to  be  mistaken, 
their  courts  may  be  justified  in  adopting  that  meaning. 

The  twenty-second  section  of  the  act  of  1799,  after  directing 
the  postmaster  general  to  sue  for  all  balances  due  from  his 
deputies,  within  six  months  after  the  expiration  of  the  three 
months  within  which  they  ought  to  have  been  paid,  enacts 
"that  all  suits,  which  shall  be  hereafter  commenced  for  the  re- 
covery of  debts  or  balances  due  to  the  general  postoffice, 
whether  they  appear  by  bond  or  obligations  made  in  the  name 
of  the  existing  or  any  preceding  postmaster  general,  or  other- 
wise, shall  be  instituted  in  the  name  of  the  postmaster  general 
of  the  United  States." 

These  words  follow  immediately  the  clause  which  makes  it 
the  duty  of  the  postmaster  general  to  sue  for  the  money  due 
from  his  deputies,  and  are  obviously  applied  to  the  moneys  in 
their  hands.    They  show  the  sense  of  the  legislature,  that  this 
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money  may  be  a  "debt"  or  a  "balance,"  may  "appear  by 
bond  or  obligation,"  or  otherwise;  and  are,  we  think,  a  legisla- 
tive exposition  of  the  words,  describing  the  power  and  duty  of 
the  postmaster  general  in  the  superintendence  of  his  depart- 
ment, and  the  means  he  may  emi)loy  for  collecting  the  money 
due  from  his  deputies. 

The  thirty-first  section  of  the  same  act  repeals  the  previous 
laws  for  establishing  the  postoffice  department,  after  the  first 
day  of  the  ensuing  May;  and  adds  a  proviso  to  the  repealing 
clause,  that,  as  to  "aU  bonds,  contracts,  debts,  demands,  rights, 
penalties,  or  punishments,  which  have  been  ma<le,  have  arisen, 
)r  have  been  incurred,"  &c.,  "the  said  acts  shall  have  the  same 
effect  as  if  this  act  ha<l  not  been  made." 

It  is  said  by  the  counsel  for  the  defendants,  that  these  words 
do  not  give  eihcacy  to  the  bonds  to  which  they  refer,  but  leave 
them  as  they  were  anterior  to  the  repealing  act.  This  is  true. 
But  they  explain  the  sense  of  the  legislature  respecting  the 
])owers  of  the  postmaster  general,  and  tlie  manner  in  which  he 
might  execute  those  powers. 

An  a<lditional  proviso  extends  even  to  official  bonds.  After 
continuing  the  postmaster  general  and  all  his  deputies  in  office, 
it  axlds,  "and  also  the  bonds,  which  they  or  either  of  them  have 
or  may  give  for  the  faithful  execution  of  their  several  duties, 
shall  continue  to  have  the  same  force  and  effect,  to  all  intents 
and  purposes,  after  the  first  day  of  May  next,  as  though  this  act 
had  not  been  made." 

This  proviso,  also,  is  no  more  than  a  recognition  of  the  valid- 
ity of  those  bonds;  but  it  is  a  recognition  of  it,  and  goes  the 
full  extent  of  showing  the  legislative  opinion  that  they  might  be 
taken.  The  act  of  1810  repeals  former  acts,  an<l  contains  the 
same  provisions  on  this  subject  with  the  act  of  1799. 

The  court  has  felt  the  pressure  of  this  part  of  the  case. 
There  is  always  difiiculty  in  extending  the  operation  of  words 
beyond  their  plain  iinport;  but  the  cardinal  rule  of  construction 
is,  that,  where  any  doubt  exists,  the  intent  of  the  legislature,  if 
it  can  be  plainly  perceived,  ought  to  be  pursued.    It  is  also  a 
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rule  that  the  whole  law  is  to  be  taken  together,  and  one  part 
expounded  by  any  other  which  may  indicate  the  meaning  an- 
nexed by  the  legislature  itself  to  ambiguous  phrases.  The 
words  describing  the  power  and  duty  of  the  postmaster  general 
may  be  expounded  by  other  parts  of  the  act  showing  the  legislar 
tive  opinion  as  to  their  extent;  and  if  this  be  true,  the  sections 
which  have  been  cited  cannot  be  misunderstood.  They  show 
plainly  that  the  legislature  supposed  it  had  given  the  postmas- 
ter general  authority  to  take  these  bonds. 

A  case  cannot  exist  in  which  effect  may  be  given  to  the  le- 
gislative intent  more  safely  than  in  this.  The  bonds  are  taken 
in  a  case  where  no  <ioubt  c«\n  exist  respecting  the  right  and  pro- 
priety of  giving  authority  to  take  them ;  they  are  for  money  due 
to  the  United  States;  and  the  opinion  of  the  legislature  that 
authority  was  given  is  expressed  in  as  plain  words  as  can  be 
used.  The  acts  of  congi-ess  sustain  the  opinion  that  they  have 
been  taken  with  the  knowledge  and  approbation  of  the  legisla- 
ture from  the  first  establishment  of  the  offices;  an?!  provision 
is  nuwie  by  law  for  their  being  put  in  suit  The  courts  of  the 
United  States  have,  until  very  lately,  uniformly  given  judg- 
ments on  them. 

Under  these  circumstances  we  think  ourselves  justified  in  con- 
tinuing to  sustain  them,  and  to  certify  in  this  case  that  the  cir- 
cuit court  has  jurisdiction  of  the  cause. 
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BROWN  AND  OTHERS  v.  THE  STATE  OF  MARY- 
LAND. 
January  Term,  1827. 

[12  Wheaton's  Reports,  419-460.] 

The  facts  an<l  point  of  this  case  are  fiiUj  presented  in  the 
opinion  of  the  court,  as  delivered  by  Chief  Justice  Marshall 

as  follows: — 

This  is  a  wi-it  of  error  to  a  judgment  rendered  in  the  court 
of  appeals  of  Maryland,  affirming  a  ju<lgment  of  the  city  court 
of  Baltimore,  on  an  in<lictment  found  in  that  court  against  the 
plaintiffs  in  eri'or,  for  violating  an  act  of  the  legislature  of  Mary- 
land. The  indictment  was  founded  on  the  second  section  of 
that  act,  which  is  in  these  words:  "And  be  it  enacted  that  all 
importers  of  foreign  articles  or  commodities,  of  dry  goods,  wares, 
or  merchandise,  by  bale  or  package,  or  of  wine,  rum,  brandy, 
whiskey,  and  other  distilled  spiritous  liquors,  &c.,  and  other 
persons  selling  the  same  by  wholesale,  bale,  or  package,  hogs- 
head, barrel,  or  lii^ice,  shalLbefore  thej  are  authorized  to  sell, 
take  out  a  license,  as  by  the  original  act  is  directed,  for  which 
they  shall  pay  fifty  dollars;  and  in  case  of  neglect  or  refusal  to 
take  out  such  license,  shall  be  subject  to  the  same  penalties  and 
forfeitures  as  are  prescribed  by  the  original  act  to  which  this  is 
a  supplement"  The  indictment  charges  the  plaintiffs  in  error 
Tvith  having  imported  and  sold  one  package  of  foreign  dry  goods 
without  having  license  to  do  so.  A  judgment  was  rendere<l 
against  them  on  demurrer  for  the  penalty  which  tlie  act  pre- 
scribes for  the  offence;  and  that  judgment  is  now  before  this 
court. 

The  cause  depends  entirely  on  the  question,  whether  the 
legislature  of  a  state  can  constitutionally  require  the  importer 
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of  foreign  artdcl^to  take  out  a  license  from  the  state,  before  he 
shall  be  permitted  to  sell  a  bale  or  package  so  imported. 

It  has  been  truly  said  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  that  the  whole  burden  of  proof  lies 
on  him'who  denies  its  constitutionality.  The  plaintiffs  in  error 
take  the  burden  upon  themselves,  and  insist  that  the  act  under 
consideration  is  repugnant  to  two  provisions  in  the  constitution 
of  the  United  States. 

1.  To  that  which  declares  that  ''no  state  shall,  without  tlie 
consent  of  congress,  lay  any  imposts,  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws. 

2.  To  that  which  declares  that  congress  shall  have  power  ''to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes." 

1.  The  first  inquiry  is  into  the  extent  of  the  prohibition  upon 
states  "to  lay  any  imposts,  or  duties  on  imports  or  exports." 
The  counsel  for  the  state  of  Maryland  would  confine  this  pro- 
hibition to  laws  imposing  duties  on  the  act  of  importation  or 
exportation.  The  counsel  for  the  plaintiffs  in  error  give  it  a 
much  wider  scope. 

In  performing  the  delicate  and  important  duty  of  construing 
clauses  in  the  constitution  of  our  country,  which  involve  con- 
flicting powers  of  the  government  of  the  union  and  of  the  res- 
pective states,  it  is  proper  to  take  a  view  of  the  literal  meaning 
of  the  words  to  be  expounded,  of  their  connexion  with  other 
words,  and  of  the  general  objects  to  be  accomplished  by  the 
prohibitory  clause,  or  by  the  grant  of  power. 

What,  then,  is  the  meaning  of  the  words,  "imposts,  or  duties 
on  imports  or  exports  ?" 

An  impost,  or  duty  on  imports,  is  a  custom  or  a  tax  levied 
on  articles  brought  into  a  country,  and  is  most  usually  secured 
before  the  importer  is  allowed  to  exercise  his  rights  of  owner- 
ship over  them,  because  evasions  of  the  law  can  be  prevented 
more  certainly  by  executing  it  while  the  articles  are  in  its  cus- 
tody.   It  would  not,  however,  be  less  an  imi)ost  or  duty  on  the 
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articles,  if  it  were  to  be  levied  on  them  after  they  were  landed. 
The  policy,  and  consequent  practice,  of  levying  or  securing  the 
duty  before  or  on  entering  the  port,  does  not  limit  Ike  power 
to  that  state  of  things,  nor,  consequently,  the  prohibition,  unless 
the  true  meaning  of  the  clause  so  confines  it.  What,  then,  are 
"imports?''  The  lexicons  inform  us,  they  are  "things  im- 
ported.-' If  we  appeal  to  usage  for  the  meaning  of  the  word, 
we  shall  receive  the  same  answer.  They  are  the  articles  them- 
selves which  are  brought  into  the  countrv.  "A  dutv  on  im- 
l)orts,"  then,  is  not  merely  a  duty  on  the  act  of  importation,  but 
is  a  duty  on  the  thing  imported.  It  is  not,  taken  in  its  literal 
sense,  confined  to  a  duty  levied  while  the  article  is  entering  the 
country,  but  extends  to  a  duty  levied  after  it  has  entered  the 
country.  The  succeeding  words  of  the  sentence  which  limit 
tlu^  i»i()hibitiori  show  tlie  extent  in  which  it  was  understood. 
The  limitation  is,  **  except  what  may  be  absolutely  necessary  for 
executiug  its  insiiection  laws."  !Now,  the  insi)ection  laws,  so 
far  as  they  act  upon  articles  for  exportation,  are  generally  exe- 
cute«l  oil  land,  before  the  article  is  put  on  board  the  vessel;  so 
far  a^;  they  act  ui)on  importations,  they  are  generally  executed 
u]>on  articles  which  are  landed.  The  tax  or  duty  of  inspection, 
then,  is  a  tax  which  is  frequently,  if  not  always,  paid  for  service 
performed  on  land,  while  the  article  is  in  the  bosom  of  the 
country.  Yet  this  tax  is  an  exception  to  the  prohibition  on  the 
states  to  lay  duties  on  imports  or  exports.  The  exception  was 
made  because  the  tax  would  otherwise  have  been  within  the 
prohibition. 

If  it  be  a  rule  of  interpretation  to  which  all  assent,  that  the 
exception  of  a  particular  thing  from  general  words  proves,  that, 
in  the  opinion  of  the  lawgiver,  the  thing  excepted  would  be 
within  the  general  clause  had  tlie  exception  not  been  made,  we 
know  no  reason  why  this  general  rule  should  not  be  as  applica- 
ble to  the  constitution  as  to  other  instruments.  If  it  be  appli- 
cable, then  this  exception  in  favor  of  duties  for  the  support  of 
inspection  laws  goes  far  in  proving  that  the  framers  of  the 
constitution  classed  taxes  of  a  similar  character  with  those  im- 

12  Wh.  438. 


BROWN  ET  AL.    V.  STATE  OF  MARYLAND.  361 

pose<l  for  the  purposes  of  inspectios  with  duties  on  imports  and 
exports,  and  supposed  them  to  be  prohibited. 

If  we  quit  this  narrow  view  of  the  subject,  and,  passing  from 
the  literal  interpretation  of  the  words,  look  to  the  objects  of  the 
prohibition,  we  fln<i  no  reason  for  with<irawing  the  act  under 
consideration  from  its  operation. 

From  the  yast  inequality  between  the  different  states  of  the 
confederacy,  as  to  commercial  advantages,  few  subjects  were 
viewed  \\ith  deeper  interest,  or  excited  more  irritation,  than  the 
manner  in  which  the  several  states  exercised,  or  seemed  dispose<J 
to  exercise,  the  power  of  laying  duties  on  imports.  From  mo- 
tives which  were  deemed  sufficient  by  the  statesmen  of  that 
day,  the  general  power  of  taxation,  indispensably  necessary  as 
it  was,  and  jealous  as  the  states  were  of  any  encroachment  on 
it,  was  so  far  abridged  as  to  forbid  them  to  touch  imports  or 
exjwrts,  with  the  single  exception  which  has  been  noticed. 
Why  are  they  restrained  from  imjiosing  these  iluties  ?  Plainly, 
because,  in  the  general  opinion,  the  interest  of  all  would  be  best 
promoted  by  placing  tliat  whole  subject  under  the  control  of 
congress.  Whether  the  prohibition  to  "lay  imposts,  or  duties 
on  imports  or  exports,"  proceeded  from  an  apprehension  that 
the  power  might  be  so  exercised  as  to  disturb  that  equality 
among  the  states  which  was  generally  advantageous,  or  that 
harmony  between  them  which  it  was  desirable  to  pi^eserve,  or 
to  maintain  unimpaired  our  commercial  connexions  with  foreign 
nations,  or  to  confer  this  source  of  revenue  on  the  government 
of  the  union,  or  w^hatever  other  motive  might  have  induced  the 
prohibition,  it  is  plain  that  the  object  would  be  as  completely 
defeated  by  a  power  to  tax  the  article  in  the  hands  of  the  im- 
porter the  instant  it  was  landed  as  by  a  power  to  tax  it  while 
entering  the  i)ort.  There  is  no  difference,  in  effect,  between  a 
power  to  prohibit  the  sale  of  an  article  and  a  power  to  prohibit 
its  introduction  into  the  country.  The  one  would  be  a  neces- 
sary consequence  of  the  other.  No  goods  would  be  imported, 
if  none  could  be  sold.  No  object  of  any  description  can  be 
accomplished  by  laying  a  duty  on  importation,  which  may  not 
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be  accomplished  with  equal  certainty  by  laying  a  duty  on  the 
thing  iinx)orted  in  the  hands  of  the  importer.  It  is  obvious 
that  the  same  power  which  imposes  a  light  duty  can  impose  a 
very  heavy  one,  one  which  amounts  to  a  prohibition.  Ques- 
tions of  power  do  not  depend  on  the  degree  to  which  it  may 
be  exercised.  If  it  may  be  exercised  at  all,  it  must  be  exer- 
cised at  the  will  of  those  in  whose  hands  it  is  placed.  If  the 
tax  may  be  levied  in  this  form  by  a  state,  it  may  be  levied  to 
an  extent  which  will  defeat  the  revenue  by  impost,  so  far  aa  it 
is  drawn  from  importations  into  the  particular  state.  We  are 
told  that  such  wild  and  irrational  abuse  of  power  is  not  to  be 
apprehended,  and  is  not  to  be  taken  into  view  when  discussing 
its  existence.  All  power  may  be  abused;  and  if  the  fear  of  its 
abuse  is  to  constitute  an  argument  against  its  existence,  it  might 
be  urged  against  the  existence  of  that  which  is  universally 
acknowledged,  and  which  is  indispensable  to  the  general  safety. 
The  states  will  never  be  so  mad  as  to  destroy  their  own  com^ 
merce,  or  even  to  lessen  it. 

We  do  not  dissent  from  these  general  proi)Ositions.  We  do 
not  suppose  any  state  would  act  so  unwisely.  But  we  do  not 
place  the  question  on  that  ground. 

These  arguments  apply  with  precisely  the  same  force  against 
the  whole  prohibition.  It  might,  with  the  same  reason,  be  said 
that  no  state  would  be  so  blind  to  its  own  interests  as  to  lay 
duties  on  importation  which  would  either  prohibit  or  diminish 
its  trade.  Yet  tlie  framers  of  our  constitution  have  thought 
this  a  power  wliich  no  state  ought  to  exercise.  Conceding,  to 
the  full  extent  which  is  required,  that  every  state  would,  in  its 
legislation  on  this  subject,  provide  ju<liciously  for  its  own  inter- 
ests, it  cannot  be  conceded  that  each  would  respect  the  inter- 
ests of  others.  A  duty  on  the  imports  is  a  tax  on  the  article, 
which  is  paid  by  the  consumer.  The  great  importing  states 
would  thus  levy  a  tax  on  the  non-importing  states,  which  would 
not  be  less  a  tax  because  their  interest  would  afford  ample  secu- 
rity against  its  ever  being  so  heavy  as  to  expel  commerce  from 
their   ports.    This   wouhl   necessarily    produce   countervailing 
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measures  on  the  part  of  those  states  whose  situation  was  less 
fayorable  to  importation.  For  this,  among  other  reasons,  the 
whole  power  of  laying  duties  on  imports  was,  with  a  single  and 
slight  exception,  taken  from  the  states.  When  we  are  inquir- 
ing whether  a  particular  act  is  within  this  prohibition,  the  ques- 
tion is  not^  whether  the  state  may  so  legislate  as  to  hurt  itself, 
but  whether  the  act  is  within  the  words  and  mischief  of  the 
prohibitory  clause.  It  has  already  been  shown  that  a  tax  on 
the  article  in  the  hands  of  the  importer  is  within  its  words; 
and  we  think  it  too  clear  for  controversy  that  the  same  tax  is 
within  its  mischief.  We  think  it  unquestionable  that  such  a 
tax  has  precisely  the  same  tendency  to  enhance  the  price  of  the 
article  as  if  impose<l  upon  it  while  entering  the  port. 

The  counsel  for  the  state  of  Maryland  insist,  with  great 
reason,  that,  if  the  worcis  of  the  prohibition  be  taken  in  their 
utmost  latitude,  they  will  abridge  the  power  of  taxation,  which 
all  admit  to  be  essential  to  the  states,  to  an  extent  which  has 
never  yet  been  suspected,  and  will  deprive  them  of  resources 
which  are  necessary  to  supply  revenue,  and  which  they  have 
heretofore  been  admitted  to  possess.  These  words  must,  there- 
fore, be  construed  with  some  limitation ;  and,  if  this  be  admit- 
ted, they  insist  that  entering  the  country  is  the  point  of  time 
when  the  prohibition  ceases,  and  the  power  of  the  state  to  tax 
commences. 

It  may  be  conceded  that  the  words  of  the  prohibition  ought 
not  to  be  pressed  to  their  utmost  extent;  that,  in  our  complex 
system,  the  object  of  the  powers  conferred  on  the  government 
of  the  union,  and  the  nature  of  Ae  often  conflicting  powers 
which  remain  in  the  states,  must  always  be  taken  into  view, 
and  may  ai<l  in  expoun<ling  the  words  of  any  particular  clause. 
But  while  we  admit  that  soimd  principles  of  construction  ought 
to  restrain  all  courts  from  carrying  the  words  of  the  prohibition 
beyond  the  object  the  constitution  is  intended  to  secure,  that 
there  must  be  a  point  of  time  when  the  prohibition  ceases  and 
the  power  of  the  state  to  tax  commences;  we  cannot  admit 
that  this  point  of  time  is  the  instant  that  the  articles  enter  the 
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countrr.    It  is,  we  think,  obvious  that  this  construction  woul<l 
defeat  the  prohibition. 

The  constitutional  prohibition  on  the  states  to  lay  a  duty  on 
imports,  a  prohibition  which  a  vast  majority  of  them  must  feel 
an  interest  in  preserving,  may  certainly  come  in  conflict  with 
their  acknowledged  power  to  tax  persons  and  property  within 
their  territory.  The  power  and  the  restriction  on  it,  though 
quite  distinguishable  when  they  do  not  approach  each  other, 
may  yet,  like  the  intervening  colors  between  white  and  black, 
approach  so  nesirly  as  to  perplex  the  understanding,  as  colors 
perplex  the  vision  in  marking  the  distinction  between  them. 
Yet  the  distinction  exists,  and  must  be  marked  as  ihe  cases 
arise.  Till  they  do  arise,  it  might  be  premature  to  state  any 
rule  as  being  universal  in  its  ai)plication.  It  is  sufficient,  for 
the  present,  to  say,  generally,  that,  w><^n  the  importer  has  so 
a<'ted  upon  the  thing  imported  that  it  has  become  incorporated 
and  mixed  up  with  the  mass  of  property  in  the  country,  it  has, 
] perhaps,  lost  its  distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the  state;  but  while 
remaining  the  i)roperty  of  the  importer,  in  his  warehouse,  in 
the  original  form  or  package  in  which  it  was  imported,  a  tax 
upon  it  is  too  plainly  a  duty  on  imports  to  escape  the  prohibi- 
tion in  the  constitution. 

The  counsel  for  the  plaintiffs  in  error  contend  that  the  im- 
porter purchases,  by  payment  of  the  duty  to  the  United  States, 
a  right  to  dispose  of  his  merchandise,  as  well  as  to  bring  it  into 
the  coimtry;  an<l  certainly  the  argument  is  supported  by  strong 
reason,  as  well  as  by  the  practice  of  nations,  including  our  own. 
The  object  of  importation  is  sale;  it  constitutes  the  motive  for 
paying  the  duties;  an<l  if  the  Unite<l  States  possess  the  power 
of  conferring  the  right  to  sell,  as  the  consideration  for  which 
the  duty  is  i)ai<i,  every  principle  of  fair  dealing  requii'es  that 
they  shoul<l  be  understood  to  confer  it.  The  practice  of  the 
most  commercial  nations  conforms  to  this  idea.  Duties,  accord- 
ing to  that  practice,  are  chai*ge<l  on  those  articles  only  which 
are  intended  for  sale  or  consumption  in  the  country-.    Thus, 
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seia-stores,  goods  imported  and  re-exported  in  the  same  vessel, 
goods  landed  and  earned  over  land  for  the  purpose  of  being 
reexported  from  some  other  port,  goods  forced  in  by  stress  of 
weather,  and  landed,  but  not  for  sale,  are  exempted  from  the 
payment  of  duties.  The  whole  course  of  legislation  on  the 
subject  shows,  that,  in  the  opinion  of  the  legislature,  the  right 
to  sell  is  connected  with  the  payment  of  duties. 

The  counsel  for  the  defendant  in  error  have  endeavored  to 
illustrate  their  proposition,  that  the  constitutional  prohibition 
ceases  the  instant  the  goods  enter  the  country,  by  an  array  of 
the  consequences  which  they  suppose  must  follow  the  denial  of 
it.  If  the  ijnporter  acquires  the  right  to  sell  by  the  payment  of 
duties,  he  may,  they  say,  exert  that  right  when,  where,  and  as 
he  pleases,  and  the  state  cannot  regulate  it  He  may  sell  by 
retail,  at  auction,  or  as  an  itinerant  pedlar.  He  may  introduce 
articles,  as  gunpowder,  which  endanger  a  city,  into  the  midst 
of  its  population;  he  may  introduce  articles  which  endanger 
the  public  health,  and  the  power  of  self-preservation  is  denied. 
An  importer  may  bring  in  goods,  as  plate,  for  his  own  use,  and 
thus  retain  much  valuable  property  exempt  from  taxation. 

These  objections  to  the  principle,  if  well  founded,  would 
certainly  be  entitled  to  serious  consideration.  But  we  think 
they  will  be  found,  on  examination,  not  to  belong  necessarily  to 
the  principle,  and,  consequently,  not  to  prove  that  it  may  not 
be  resorted  to  with  safety  as  a  criterion  by  which  to  measure 
the  extent  of  the  prohibition. 

This  in<iictment  is  against  the  importer,  for  selling  a  package 
of  dry  goods  in  the  form  in  which  it  was  imported,  without  a 
license.  This  state  of  things  is  changed,  if  he  sells  them,  or 
otherwise  mixes  them  with  the  general  property  of  the  state,  by 
breaking  uj)  his  packages,  and  travelling  with  them  as  an  itine- 
rant pedlar.  In  the  first  case  the  tax  intercepts  the  import,  as 
an  import  in  its  way  to  become  incorporated  with  the  general 
mass  of  property,  and  denies  it  the  privilege  of  becoming  so 
incorporated  until  it  shall  have  contributed  to  the  revenue  of 
the  state.    It  denies  to  the  importer  the  right  of  using  the 
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privilege  which  he  has  purchased  from  the  United  States,  until 
he  shall  have  also  purchased  it  from  the  state.  In  the  last  cases 
the  tax  finds  the  article  already  incorporated  with  the  mass  of 
property  by  the  act  of  the  importer.  He  has  used  the  privi- 
lege he  had  purchased,  and  has  himself  mixed  them  up  with. 
the  common  mass,  and  the  law  may  treat  them  as  it  finds  them. 
The  same  observations  apply  to  plate,  or  other  furniture  used 
by  the  importer. 

So,  if  he  sells  by  auction.  Auctioneers  ai*e  persons  licensed 
by  the  state,  and  if  the  importer  chooses  to  employ  them,  he 
can  as  little  object  to  paying  for  this  service  as  for  any  other 
for  which  he  may  apply  to  an  ofl&cer  of  the  state.  The  right 
of  sale  may  very  well  be  annexed  to  importation,  without  an- 
nexing to  it,  also,  the  privilege  of  using  the  officers  licensed  by 
the  state  to  miake  sales  in  a  peculiar  way. 

The  power  to  direct  the  removal  of  gunpowder  is  a  branch 
of  the  police  power,  which  unquestionably  remains,  and  ought 
to  remain,  with  the  states.  If  the  possessor  stores  it  himself 
out  of  town,  the  removal  cannot  be  a  duty  on  imports,  because 
it  contributes  nothing  to  the  revenue.  If  he  prefers  placing  it 
in  a  public  magazine,  it  is  because  he  stores  it  there,  in  his  own 
opinion,  more  advantageously  than  elsewhere.  We  are  not  sure 
that  this  may  not  be  classed  among  inspection  laws.  The  re- 
moval or  destruction  of  infectious  or  unsound  articles  is, 
undoubtedly,  an  exercise  of  that  power,  and  forms  an  express 
exception  to  the  prohibition  we  are  considering.  Indeed,  the 
laws  of  the  United  States  expressly  sanction  the  health  laws  of 
a  state. 

The  principle,  then,  for  which  the  plaintiffs  in  error  contend, 
that  the  importer  acquires  a  right  not  only  to  bring  the  articles 
into  the  country,  but  to  mix  them  with  the  common  mass  of 
property,  does  not  interfere  with  the  necessary  power  of  taxa- 
tion, which  is  acknowledged  to  reside  in  the  states,  to  that  dan- 
gerous extent  which  the  counsel  for  the  defendants  in  error 
seem  to  apprehend.  It  carries  the  prohibition  in  the  constitu- 
tion no  farther  than  to  prevent  the  states  from  doing  that  which 
it  was  the  CTeat  object  of  the  constitution  to  prevent 
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But  if  it  should  be  proved  that  a  duty  on  the  article  itself 
would  be  repugnant  to  the  constitution,  it  is  still  argued  that 
this  is  not  a  tax  upon  the  article,  but  on  the  person.  The  state, 
it  is  sitid,  may  tax  occupations,  and  this  is  nothing  more. 

It  is  impossible  to  conceal  from  ourselves  that  this  is  varying 
the  form,  without  varying  the  substance.  It  is  treating  a  pro- 
hibition which  is  general,  as  if  it  were  confined  to  a  particular 
mode  of  doing  the  forbidden  thing.  All  must  perceive  that  a 
tax  on  the  sale  of  an  article,  imported  only  for  sale,  is  a  tax  on 
tiiie  article  itself.  It  is  true,  the  state  may  tax  occupations  gen- 
erally, but  this  tax  must  be  paid  by  those  who  employ  the  indi- 
vidual, or  is  a  tax  on  his  business.  The  lawyer,  the  physician, 
or  the  mechanic,  must  either  charge  more  on  the  article  in 
which  he  deals,  or  the  thing  itself  is  taxed  through  his  person. 
This  the  state  has  a  right  to  do,  because  no  constitutional  pro- 
hibition extends  to  it  So,  a  tax  on  the  occupation  of  an  im- 
porter is,  in  like  manner,  a  tax  on  importation.  It  must  add  to 
the  price  of  the  article,  and  be  paid  by  the  consumer,  or  by  the 
importer  himself,  in  like  manner  as  a  direct  duty  on  the  article 
itself  would  be  made.  This  the  state  has  not  a  right  to  do, 
because  it  is  prohibited  by  the  constitution. 

In  support  of  the  argument,  that  the  prohibition  ceases  the 
instant  the  goods  are  brought  into  the  country,  a  comparison 
has  been  drawn  between  the  opposite  words  "export "  and  "im- 
port." As  "to  export,"  it  is  said,  means  only  to  carry  goods  out 
of  the  country,  so  "to  import "  means  only  to  bring  them  into 
it.  But  suppose  we  extend  this  comparison  to  the  two  prohi- 
bitions. The  states  are  forbidden  to  lay  a  duty  on  exports,  and 
the  United  States  are  forbidden  to  lay  a  tax  or  duty  on  articles 
exported  from  any  state.  There  is  some  diversity  in  language, 
but  non^  is  perceivable  in  the  act  which  is  prohibited.  The 
United  States  have  the  same  right  to  tax  occupations  which  is 
possessed  by  the  states.  Now,  suppose  the  United  States 
should  require  every  exporter  to  take  out  a  license,  for  which 
he  should  pay  such  tax  as  congress  might  think  proper  to  im- 
pose; would  government  be  permitted  to  shield  itself  from  the 
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just  censure  to  whicli  this  attempt  to  evade  the  prohibitions  of 
the  constitution  woul<i  expose  it,  by  saying  that  this  was  a  tax 
on  the  person,  not  on  the  article,  and  that  the  legislature  had 
a  light  to  tax  occupations  ?  Or,  suppose  revenue  cutters  were 
to  be  stationed  off  the  coast  for  the  purpose  of  levying  a  duty 
on  all  merchandise  found  in  vessels  which  were  leaving  the 
United  States  for  foreign  countries;  would  it  be  received  as  an 
excuse  for  this  outrage,  were  the  government  to  say  that  expor- 
tation meant  no  more  than  carrying  goods  out  of  the  country, 
and  as  the  j)rohibition  to  lay  a  tax  on  imports,  or  things  im- 
ported, ceased  the  instant  they  were  brought  into  the  country, 
so  the  prohibition  to  tax  articles  exporte<i  ceased  when  they 
were  carried  out  of  the  country  ? 

We  think,  then,  that  the  act  under  which  the  plaintiffs  in 
error  were  indicted  is  repugnant  to  that  article  of  the  constitu- 
tion which  declares  that  "no  state  shall  lay  any  imposts,  or 
duties  on  imports  or  exports." 

2.  Is  it  also  repugnant  to  that  clause  in  the  constitution 
which  empowers  "congress  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states,  and  with  the  In<lian 
tribes  ?  '' 

The  oppressed  and  degraded  state  of  commerce  previous  to 
the  adoption  of  the  constitution  can  scarcely  be  forgotten.  It 
was  regulated  by  foreign  nations  with  a  single  view  to  their 
own  interests;  and  our  disunited  efforts  to  counteract  their 
restrictions  were  rendere<l  impotent  by  want  of  combination. 
Congress,  indeed,  possessed  the  power  of  making  treaties;  but 
the  inability  of  the  federal  government  to  enforce  them  had 
become  so  apparent  as  to  render  that  power  in  a  great  degree 
useless.  Those  who  felt  the  injury  arising  from  this  state  of 
things,  and  those  who  were  capable  of  estimating  tlie  influ- 
ence of  commerce  on  the  prosperity  of  nations,  perceived  the 
necessity  of  giving  the  control  over  this  important  subject  to  a 
single  government.  It  may  be  doubted  whether  any  of  the 
evils  proceeding  from  the  feebleness  of  the  federal  government 
contribute*!  more  to  that  great  revolution  which  introduce<l  the 
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present  system  than  llie  deep  an<l  general  conviction  that  com- 
merce onght  to  be  regulatei  by  congress.  It  is  not,  therefore, 
matter  of  surprise  that  the  grant  should  be  as  extensiye  as  the 
mischief,  and  should  comprehend  aU  foreign  commerce,  and  all 
commerce  among  the  states.  To  construe  the  power  so  as  to 
impair  its  efficacy  would  tend  to  defeat  an  object  in  the  attain- 
ment of  which  the  American  public  'took,  and  justly  took, 
that  strong  interest  which  arose  from  a  full  conviction  of  its 
necessity. 

What,  then,  is  the  just  extent  of  a  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states  ? 

This  question  was  considered  in  the  case  of  Oibbona  v.  Og- 
den,  (9  Wheaton's  Reports,  1,)  in  wiiich  it  was  declared  to  be 
complete  in  itself,  and  to  acknowledge  no  limitations  other 
than  are  prescribed  by  the  constitution.  The  power  is  coexten- 
sive with  the  subject  on  which  it  .acts,  and  cannot  be  stopped 
at  the  external  boundary  of  a  state,  but  must  enter  its  interior. 

We  deem  it  imnecessary  now  to  reason  in  support  of  these 
propositions.  Their  truth  is  proved  by  facts  continually  before 
our  eyes,  and  was,  we  think,  demonstrated,  if  they  conld  require 
demonstration,  in  the  case  already  mentioned. 

If  this  power  reaches  the  interior  of  a  state,  and  may  be 
there  exercised,  it  must  be  capable  of  authorizing  the  sale  of 
those  articles  which  it  introduces.  Commerce  is  intercourse; 
one  of  its  most  ordinary  ingredients  is  traffic.  It  is  incon- 
ceivable that  the  power  to  authorize  this  traffic,  when  given  in. 
the  most  comprehensive  terms,  with  the  intent  that  its  efficacy 
shouhi  be  complete,  should  cease  at  the  point  when  its  contin- 
uance is  indispensable  to  its  value.  To  what  purpose  should 
the  power  to  allow  importation  be  given,  unacconipanied  with 
the  i)ower  to  authorize  a  sale  of  the  thing  imported  ?  Sale  is 
the  object  of  importation,  and  is  an  essential  ingredient  of  that 
intercourse  of  which  importation  constitutes  a  part.  It  is  as 
essential  an  ingredient,  as  indispensable  to  the  existence  of  the 
entire  thing,  then,  as  importation  itself.  It  must  be  considered 
as  a  component  part  of  the  power  to  regulate  commerce.    Con- 
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gress  has  a  right  not  only  to  authorize  importation,  bnt  to  au- 
thorize the  importer  to  sell. 

If  this  be  admitted,  and  we  think  it  cannot  be  denied,  what 
can  be  the  meaning  of  an  act  of  congress  which  authorizes  im- 
portation, and  offers  the  privilege  for  sale  at  a  filled  price  to 
every  person  who  chooses  to  become  a  purchaser  ?  How  is  it 
to  be  construed,  if  an  intent  to  deal  honestly  and  fairly,  an  in- 
tent  as  wise  as  it  is  moral,  is  to  enter  into  the  construction  ? 
What  can  be  the  use  of  the  contract,  what  does  the  importer 
pui-chase,  if  he  does  not  purchase  the  privilege  to  sell  ? 

What  would  be  the  language  of  a  foreign  government-,  which 
should  be  informed  that  its  merchants,  after  importing  accord- 
ing to  law,  were  forbidden  to  sell  the  merchandise  imported  ? 
WTiat  answer  would  the  XJnite<l  States  give  to  the  complaints 
and  just  reproaches  to  which  such  an  extraordinary  circum- 
stance would  expose  them  ?•  No  apology  could  be  received, 
or  even  offered.  Such  a  state  of  things  would  break  up  com- 
merce. It  will  not  meet  this  argument,  to  say  that  this  state 
of  things  will  never  be  produced;  that  the  good  sense  of  the 
states  is  a  sufficient  security  against  it.  The  constitution  has 
not  confided  this  subject  to  that  good  sense.  It  is  placed  else- 
where. The  question  is,  Where  does  the  power  reside?  not. 
How  far  will  it  be,  probably,  abused  ?  The  power  claimed  by 
the  state  is,  in  its  nature,  in  conflict  with  that  given  to  con- 
gress; and  the  greater  or  less  extent  in  which  it  may  be  exer- 
cised does  not  enter  into  the  inquiry  concerning  its  existence. 

We  think,  then,  that,  if  the  power  to  authorize  a  sale  exists 
in  congress,  the  conclusion,  that  the  right  to  sell  is  connected 
with  the  law  permitting  importation,  as  an  inseparable  incident, 
is  inevitable. 

If  the  principles  we  have  stated  be  correct,  the  result  to  which 
they  conduct  us  cannot  be  mistaken.  Any  penalty  inflicted  on 
the  importer  for  selling  the  article,  in  his  ciiaracter  of  importer, 
must  be  in  opposition  to  the  act  of  congress  which  authorizes 
importation.  Any  charge  on  the  introduction  and  incorporar 
tion  of  the  articles  into  and  with  the  mass  of  property  in  the 
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countiy  must  be  hostile  to  the  power  given  to  congress  to  reg- 
ulate commerce;  since  an  essential  part  of  that  regulation,  and 
principal  object  of  it,  is  to  prescribe  the  regular  means  for 
accomplishing  that  introduction  and  incorporation. 

The  distinction  between  a  tax  on  the  thing  imported,  and  on 
the  person  of  the  importer,  can  have  no  influence  on  this  part  of 
the  subject.  It  is  too  obvious  for  controversy  that  they  inter- 
fere equally  with  the  power  to  regulate  commerce. 

It  has  been  contended  that  this  construction  of  the  power 
to  regulate  commerce,  as  was  contended  in  construing  the  pro- 
hibition to  lay  duties  on  imports,  would  abridge  the  acknowl- 
edged power  of  a  state  to  tax  its  own  citizens,  or  their  property 
within  its  territory. 

We  admit  this  power  to  be  sacred;  but  cannot  a<lmit  that  it 
may  be  used  so  as  to  obstruct  the  free  course  of  a  power  given 
to  congress.  We  cannot  admit  that  it  may  be  used  so  as  to  ob- 
struct or  defeat  the  power  to  regulate  commerce.  It  has  been 
observed  that  the  powers  remaining  with  the  states  may  be  so 
exercised  as  to  come  in  conflict  with  those  vested  in  congress. 
When  this  happens,  that  which  is  not  supreme  must  yield  to 
that  which  is  supreme.  This  great  and  universal  truth  is  insep- 
arable from  the  nature  of  things,  and  the  constitution  has  ap- 
plied it  to  the  often  interfering  powers  of  the  general  and  state 
governments,  as  a  vital  principle  of  perpetual  operation.  It 
results,  necessanly,  from  this  principle,  that  the  taxing  power 
of  the  states  mast  have  some  limits.  It  cannot  reach  and  re- 
strain the  action  of  the  national  government  within  its  proper 
sphere.  It  cannot  reach  the  administration  of  justice  in  the 
courts  of  the  union,  or  the  collection  of  the  taxes  of  the  United 
States,  or  restrain  the  operation  of  any  law  which  congress  may 
constitutionally  pass.  It  cannot  interfere  with  any  regulation 
of  commerce.  If  the  states  may  tax  all  persons  and  property 
found  on  their  territory,  what  shall  restrain  them  from  taxing 
goods  in  their  transit  through  the  state  from  one  port  to  an- 
other for  the  purpose  of  re-exportation  ?  The  laws  of  trade 
authorize  this  operation,  and  general  convenience  requires  it. 
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Or  what  should  restrain  a  state  from  taxing  any  article  passing 
through  it  from  one  state  to  another,  for  the  purf >ose  of  traffic  ? 
or  from  taxing  the  transportation  of  articles  passing  from  the 
state  itself  to  another  state  for  commerdal  purposes  ?    These 
cases  are  all  within  the  sovereign  power  of  taxation,  but  would 
obviously  derange  the  measures  of  congress  to  regulate  com- 
merce, and  affect  materially  the  puri>ose  for  which  that  power 
was  given.    We  deem  it  unnecessary  to  press  this  argument 
farther,  or  to  give  additional  illustrations  of  it,  because  the  sub- 
ject was  taken  up,  and  considered  with  great  attention,  in 
M'OuUoch  V.  The  State  of  Maryland^  (4  Wheaton's  Beports,  316,) 
the  decision  in  which  case  is,  we  think,  entirely  applicable  to 
this. 

It  may  be  proper  to  add  that  we  suppose  tiie  principles  laid 
down  in  this  case  to  apply  equally  to  importations  from  a  sister 
state.  We  do  not  mean  to  give  any  opinion  on  a  tax  discrimi- 
nating between  foreign  and  domestic  articles. 

We  think  there  is  error  in  the  judgment  of  the  court  of  ap- 
peals of  the  state  of  Maryland,  in  affirming  the  judgment  of  the 
Baltimore  city  court,  because  the  act  of  the  legislature  of 
Maryland,  imposing  the  penalty  for  which  the  said  judgment  is 
rendered,  is  repugnant  to  the  constitution  of  the  United  States, 
and,  consequently,  void.  The  judgment  is  to  be  reversed,  and 
the  cause  remanded  to  that  courts  with  instructions  to  enter 
judgment  in  favor  of  the  appellants. 
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AMERICAN  INSURANCE    COMPANY  AND    OTHERS   v. 

CANTER. 

January  Term,   1828. 

[1  Peters's  Reports,  511-^6.] 

The  American  Insurance  Company  insured  certain  baJes  of 
cotton  from  New  Orleans  to  France.  The  vessel  in  which*  it 
was  shipped  was  T>'recked  on  the  coast  of  Florida,  but  the  cot- 
ton was  saved,  and  sold  in  order  to  pay  the  claim  of  those  who 
saved  it.  This  sale  was  made  under  the  order  of  a  territorial 
court  of  Florida.  Tlie  owners  having?  abandoned  to  the  Insur- 
ance Company,  the  Company  claime<l  part  of  the  cotton  which 
went  to  Charleston,  and  commenced  suit  for  it  in  the  United 
States  district  couil:,  and  obtained  a  judgment  in  their  favor^ 
Canter,  who  had  bought  at  the  sale  in  Florida,  appealed  to  the 
circuit  court,  which  reversed  tlie  decree  of  the  <listrict  court; 
whereupon  the  Insurance  Company  appeale<l  to  the  supreme 
court,  the  opinion  of  which  was  delivered  by  Chief  Justice 
Marshall,  as  follows  : — 

The  plaintiffs  filed  their  libel  in  this  cause  in  the  district 
court  of  South  Carolina,  to  obtain  restitution  of  three  hundred 
and  fifty-six  bales  of  cotton,  part  of  the  cargo  of  the  ship  Point 
a  Petre,  which  had  been  insure<i  by  tliem  on  a  voyage  from 
New  Orleans  to  Havre  de  Grace,  in  lYance.  The  Point  a  Petre 
was  wrecked  on  the  coast  of  Florida,  the  cargo  saved  by  the 
inhabitants,  and  carrie<i  into  Key  AVest,  where  it  was  sold  for 
the  purpose  of  satisfying  the  salvors,  by  virtue  of  a  decree  of  a 
court,  consisting  of  a  notary  and  five  jurors,  which  was  erected 
by  an  act  of  the  territorial  legislature  of  Florida.  The  owners 
abandoned  to  the  underwriters,  who,  having  accepted  the  same, 
proceeded  against  the  property;  alleging  that  the  sale  was  not 
made  by  order  of  a  court  competent  to  change  tiie  property. 
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David  Canter  claimed  the  cotton  as  a  bond  fide  purchaser, 
under  the  decree  of  a  competent  court,  which  awarded  seventy- 
six  i>er  cent  to  the  salvors  on  the  value  of  the  property  saved. 

The  district  judge  pronounced  tlie  decree  of  the  temtorial 
court  a  nullity,  and  awarde<l  restitution  to  the  libellants  of  such 
part  of  the  cargo  us  he  supposed  to  be  identilie<l  by  the  evi- 
dence; deducting  therefrom  a  salvage  of  fifty  per  cent 

The  libellants  and  claimant  both  appealed.^  The  circuit  court 
reversed  the  decree  of  the  district  coui't  and  decreed  the  whole 
cotton  to  the  claimant,  with  costs,  on  the  ground  that  the  pro- 
ceedings of  the  court  at  Key  West  were  legal,  and  transferred 
the  property  to  the  purchaser. 

From  this  decree  the  libellants  have  appealed  to  this  court 

The  cause  <lepends,  mainly,  on  the  question,  whether  the 
property  in  the  cargo  saved  was  changed  by  the  sale  at  Key 
West.  The  conformitj'^  of  that  sale  to  tlie  order  under  which 
it  was  made  has  not  been  controverted.  Its  validity  has  been 
denied,  on  the  groun<l  that  it  was  ordered  by  an  incompetent 
tribunal. 

The  tribunal  was  constituted  by  an  act  of  the  temtorial  legis- 
lature of  Florida,  passed  on  the  4th  July,  1823,  which  is  in- 
serted in  the  record.  That  act  purports  to  give  the  power  which 
has  been  exercised;  consequently,  the  sale  is  valid,  if  tlie  terri- 
torial legislature  was  competent  to  enact  the  law. 

The  course  which  the  argument  has  taken  will  require,  that, 
in  deciding  this  question,  the  court  should  take  into  view  the 
relation  in  which  Florida  stands  to  the  United  States. 

The  constitution  confers  absoluteh"  on  the  government  of  the 
union  the  powers  of  making  war,  and  of  making  treaties;  con- 
sequently, that  government  possesses  the  power  of  acquiring 
territory,  either  by  conquest  or  by  treaty. 

The  usage  of  tlie  world  is.  if  a  nation  be  not  entirely  subdued, 
to  consider  the  holding  of  conquered  territory  as  a  mere  military 
occupation,  until  its  fate  shall  be  determined  at  the  treaty  of 
peace.  If  it  be  ceded  by  the  treaty,  the  acquisition  is  confirmed, 
and  the  ceded  territory  becomes  a  part  of  the  nation  to  which  it 
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is  annexed;  either  on  the  terms  stipulated  in  the  treaty  of  ces- 
sion, or  on  such  as  itis  new  master  shall  impose.  On  such  trans- 
fer of  territory,  it  has  never  been  held  that  the  relations  of  the 
inhabitants  with  each  other  undergo  any  change.  Their  rela- 
tions with  their  former  sovereign  are  dissolved,  and  new  lelar 
tions  are  created  between  them  and  the  government  which  has 
acquirej  their  territory.  The  same  act  which  transfers  their 
country  transfers  the  allegiance  of  those  who  remain  in  it;  and 
the  law  which  may  be  denominated  political  is  necessarily 
changed,  although  that  which  regulates  the  intercourse  and 
general  conduct  of  individuals  remains  in  force,  until  altered 
by  the  newly  created  power  of  the  state. 

On  the  2d  of  February,  1S19,  Spain  ceded  Florida  to  the 
United  States.  The  sixth  article  of  the  treaty-  of  cession  con- 
tains the  following  provision  :  "The  inhabitants  of  the  ter- 
ritories, which  his  Catholic  majesty  cedes  to  the  United  States 
by  this  treaty,  shall  be  incorpoiate<l  in  the  union  of  the  United 
States,  as  soon  as  may  be  consistent  with  the  principles  of  the 
federal  constitution,  and  admitted  to  the  enjoyment  of  the 
privileges,  rights,  and  immunities  of  the  citizens  of  the  United 
States." 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants 
of  Floriila  to  the  enjoyment  of  tlie  pi-ivileges,  rights,  and  immu- 
nities, of  the  citizens  of  the  United  States.  It  is  unnecessary 
to  inquire  whether  this  is  not  their  condition,  independent  of 
stipulation.  They  do  not,  however,  participate  in  political 
power;  they  do  not  share  in  the  government,  till  Florida  shall 
become  a  state.  In  the  iiiean  time  Florida  continues  to  be  a 
territory  of  the  United  States,  governed  by  virtue  of  that  clause 
in  the  constitution  which  empowers  congress  "to  make  all 
needful  rules  and  regulations  respecting  the  teiTitory,  or  other 
property,  belonging  to  the  United  States/' 

Perhaps  the  power  of  governing  a  territory-  belonging  to  the 
United  States,  which  has  not,  by  becoming  a  state,  acquired  the 
means  of  self-government,  may  result  necessarily  from  the  facts 
that  it  is  not  within  the  jurisdiction  of  any  particular  state,  and 
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is  within  the  power  and  jnrisdiction  of  the  United  States.  The 
right  to  govern  may  be  the  inevitable  consequence  of  the  right 
to  acquire  territory.  Whichever  may  be  the  source  whence  tiie 
power  is  derived,  the  possession  of  it  is  unquestioned.  In  exe- 
cution of  it,  congress,  in  1822,  passed  "An  Act  for  the  Estab- 
lishment of  a  territorial  (rovernment  in  Florida;  '*  and  on  the 
3d  of  March,  1823,  passed  another  act  to  amend  the  act  of  1822. 
Under  this  act,  the  territorial  legislature  enacted  the  law  now 
under  consideration. 

The  fifth  section  of  the  act  of  1823  creates  a  territorial  legis- 
lature, which  shall  have  legislative  powers  over  all  rightful 
objects  of  legislation;  but  no  law  shall  be  valid  which  is  incon- 
sistent with  the  laws  and  constitution  of  the  United  States. 

The  seventh  section  enacts,  "That  the  judicial  power  shall 
be  vested  in  two  superior  courts,  and  in  such  inferior  courts, 
and  justices  of  the  peace,  as  the  legislative  council  of  the  terri- 
tory may  from  time  to  time  establish.'-  After  pi^escribing  the 
place  of  session,  and  the  jurisdictional  limits  of  each  court,  the 
act  proceeds  to  say:  "Within  its  limits,  herein  described,  each 
court  shall  have  jurisdiction  in  all  criminal  cases,  and  exclusive 
jurisdiction  in  all  capital  offences,  and  original  jurisdiction  in 
all  civil  cases  of  the  value  of  one  hundred  dollars,  arising  under, 
and  cognizable  bv.  the  laws  of  the  territory,  now  in  force  there- 
in,  or  which  may  at  any  time  be  enacted  by  the  legislative  coun- 
cil thereof." 

The  eighth  section  enacts,  "That  each  of  the  said  superior 
courts  shall,  moreover,  have  and  exercise  the  same  jurisdiction, 
\\ithin  its  limits,  in  all  cases  arising  under  the  laws  and  consti- 
tution of  the  United  States,  which,  bv  an  Act  to  establish  the 
Judicial  Courts  of  the  United  States,  approved  the  24th  of 
September,  1780,  an<i  an  Act  in  addition  to  the  Act  entitled 
an  Act  to  establish  the  Judicial  Courts  of  the  Unite<l  States, 
approved  the  2d  of  March,  1793,  was  vested  in  the  court  of 
Kentucky  district." 

The  powers  of  the  territorial  legislature  extend  to  all  rightful 
f  h  octs  of  legislation,  subject  to  the  restriction  that  their  laws 

1  Pet.  .M3 


AMERICAN  INSURANCE  CO.   ET  AL.    V.   CANTER.  377 

shall  not  be  'inconsistent  with  the  laws  and  constitution  of  the 
United  States."  As  salvage  is  admitted  to  come  within  this 
description^  the  act  is  valid,  unless  it  can  be  brought  within  the 
restriction. 

The  counsel  for  the  libellants  contend  that  it  is  inconsistent 
with  both  the  law  and  the  constitution;  that  it  is  inconsistent 
with  the  provisions  of  the  law  by  which  the  territorial  govern- 
ment was  created,  and  with  the  amendatory  act  of  March,  1823. 
It  vests,  they  say,  in  an  inferior  tribunal,  a  jurisdiction  which 
is  by  those  acts  vested  exclusively  in  the  superior  courts  of  the 
territory'. 

This  argument  requires  an  attentive  consideration  of  the  sec- 
tions which  define  the  jurisdiction  of  the  superior  courts. 

The  seventh  section  of  the  act  of  1823  vests  the  whole  judi- 
cial power  of  the  territory  "in  two  superior  courts,  and  in  such 
inferior  courts,  and  justices  of  the  peace,  as  the  legislative 
council  of  the  territorv  mav  from  time  to  time  establish."  This 
general  grant  is  common  to  the  superior  and  inferior  courts, 
and  their  jurisdiction  is  concurrent,  except  so  far  as  it  may  be 
made  exclusive,  in  either,  by  other  provisions  of  the  statute. 
The  jurisdiction  of  the  superior  courts  is  declared  to  be  exclu- 
sive over  capital  offences;  on  every  other  question  over  which 
those  courts  may  take  cognizance  by  virtue  of  this  section,  con- 
current jurisdiction  may  be  given  to  the  inferior  courts.  Among 
these  subjects  are  "all  civil  cases  arising  under  and  cognizable 
by  the  laws  of  the  territory,  now  in  force  therein,  or  which  may 
at  any  time  be  enacted  by  the  legislative  council  thereof." 

It  has  been  already  stated  that  all  the  laws  which  were  in 
force  in  Florida  while  a  province  of  Spain,  those  excepted 
which  were  political  in  their  character,  which  concerned  the 
relations  between  the  people  and  their  sovereign,  remained  in 
force  until  altered  by  the  government  of  the  United  States. 
Congress  recognizes  this  principle,  by  using  the  words  "laws 
of  the  territory,  now  in  force  therein."  No  laws  could  then 
have  been  in  force  but  those  enacted  by  the  Spanish  govern- 
ment.   If  among  these  a  law  existed  on  the  subject  of  salvage, 
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and  it  is  scarcely  possible  there  should  not  have  been  such  a 
law,  jurisdiction  over  cases  arising  under  it  was  conferre<l  on 
the  superior  courts,  but  that  jurisdiction  was  not  exclusive. 
A  territorial  act,  conferring  juris<liction  over  the  same  cases  on 
an  inferior  court,  would  not  have  been  inconsistent  with  this 
section. 

The  eighth  section  extends  the  jurisdiction  of  the  superior 
couilis,  in  terms  which  admit  of  more  doubt  The  w^ords  are, 
"That  each  of  the  said  superior  courts  shall,  moreover,  have 
and  exercise  the  same  jui*is<liction,  within  its  limits,  in  all  cases 
arising  under  the  laws  and  constitution  of  the  United  States, 
which,  by  an  Act  to  establish  the  Judicial  Courts  of  the  United 
States,  &c.,  was  veste<l  in  the  court  of  the  Kentucky  district.'' 

The  eleventli  section  of  the  act  declares,  "That  the  laws  of 
the  United  States,  relating  to  the  revenue  and  its  collection, 
and  all  other  public  acts  of  the  Unite<l  States,  not  inconsistent 
or  repugnant  to  this  act,  shall  extend  to,  and  have  full  force  and 
effect  in,  the  territor}-  aforesaid." 

The  laws  which  are  extended  to  the  territory,  by  this  section, 
were  either  for  tlie  punishment  of  crime,  or  for  civil  purposes. 
Jurisdiction  is  given  in  all  criminal  cases  by  the  seventh  sec- 
tion; but  in  civil  cases,  that  section  gives  jurisdiction  only  in 
those  which  arise  under  and  are  cognizable  by  tlie  laws  of  the 
territorr;  consequently,  all  civil  cases,  arising  under  the  laws 
which  are  extended  to  the  territory  by  the  eleventh  section, 
are  cognizable  in  the  territorial  courts  by  virtue  of  the  eightli 
section;  and  in  those  cases,  the  superior  courts  may  exercise 
the  same  jurisdiction  as  is  exercised  by  the  court  for  the  Ken- 
tucky district. 

The  question  suggested  by  this  view  of  the  subject,  on  which 
the  case  under  consideration  must  depend,  is  this  : — 

Is  the  admiralt}'  jurisdiction  of  the  district  courts  of  the 
United  States  vested  in  the  superior  courts  of  Florida  under 
the  words  of  the  eighth  section,  declaring  that  each  of  the  said 
courts  "shall,  moreover,  have  and  exercise  the  same  jurisdic- 
tion, within  its  limits,  in  all  cases  arising  under  the  laws  and 
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constitation  of  the  Unite^l  States,  which  was  vested  in  the 
court  of  the  Kentucky  district  ?  " 

It  is  observable  tliat  this  clause  does  not  confer  on  the  terri- 
torial courts  all  the  juiisdiction  which  is  vested  in  the  court  of 
the  Kentucky  district,  but  that  part  of  it  only  which  applies  to 
^' cases  arising  under  the  laws  and  constitution  of  the  United 
States."    Is  a  case  of  admiralty  of  this  description  ? 

The  constitution  and  laws  of  the  United  States  give  jurisdic- 
tion to  the  district  courts  over  all  cases  in  admiralty;  but  juris- 
diction over  the  case  does  not  constitute  the  case  itself.  We 
are,  therefore,  to  inquire  whether  cases  in  admiralty,  and  cases 
arising  under  the  laws  and  constitution  of  the  United  States, 
are  identical. 

If  we  have  recourse  to  that  pure  fountain  from  which  all  the 
jurisdiction  of  the  federal  courts  is  derivetl,  we  And  language 
employed  which  cannot  well  be  misunderstood.  The  constitu- 
tion declares  that  "the  judicial  power  shall  extend  to  all  cases 
in  law  and  equity,  arising  under  this  constitution,  the  laws  of 
the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting  ambassadors,  or 
other  public  ministers,  and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction." 

The  constitution  certainly  contemplates  these  as  three  dis- 
tinct classes  of  cases;  and  if  they  are  distinct,  the  grant  of  juris- 
diction over  one  of  them  does  not  confer  jurisdiction  over 
either  of  the  other  two.  The  discrimination  made  between 
them,  in  the  constitution,  is,  we  tliink,  conclusive  against  their 
identity.  If  it  were  not  so,  if  tliis  were  a  point  open  to  inquiry, 
it  would  be  difficult  to  maintain  the  proposition  that  they  are 
the  same.  'A  case  in  admiralty  does  not,  in  fact,  arise  under  the 
constitution  or  laws  of  the  United  States.  These  cases  are  as 
old  as  navigation  itself;  and  tlie  law,  admiralty  and  maritime, 
as  it  has  existed  for  ages,  is  applied  by  our  courts  to  the  cases 
as  they  arise.  It  is  not,  then,  to  the  eighth  section  of  the  terri- 
torial law  that  we  are  to  look  for  the  grant  of  admiralty  and 
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maritime  jurisdiction  to  the  territorial  courts.  Consequently,  if 
that  jurisdiction  is  exclusive,  it  is  not  made  so  by  the  reference 
to  the  district  court  of  Kentucky. 

It  has  been  contended,  that,  by  the  constitution,  the  judi- 
cial power  of  the  United  States  extends  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  and  that  the  whole  of  this  judicial 
power  must  be  vested  "in  one  supreme  court,  and  in  such  in- 
ferior courts  as  con^rress  shall  from  time  to  time  ordain  and 
establish.'-  Hence  it  has  been  argued  that  congress  cannot 
vest  admiralty  jurisdiction  in  courts  createil  by  the  territorial 
legislature. 

We  have  only  to  pursue  this  subject  one  step  further,  to  per- 
ceive that  this  provision  of  the  constitution  does  not  apply  to 
it.  The  next  sentence  declares  that  "the  judges  both  of  the 
supreme  and  inferior  courts  shall  hold  their  offices  during 
good  behavior.'*  The  judges  of  the  superior  courts  of  Florida 
hold  their  otlices  for  four  years.  These  courts,  then,  are  not 
constitutional  courts,  in  which  the  judicial  power  conferred  by 
the  constitution  on  the  general  government  can  be  deposited. 
They  are  incapable  of  receiving  it.  They  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  which 
exists  in  the  government,  or  in  virtue  of  that  clause  which 
enables  congress  to  make  all  nee<iful  rules  and  I'egulations  re- 
si)ecting  the  territory  belonging  to  the  United  States.  The 
jurisdiction  with  which  they  are  investid  is  not  a  part  of  that 
judicial  power  which  is  defined  in  the  third  article  of  the  con- 
stitution; but  is  conferred  bv  compress,  in  the  execution  of 
those  general  powers  which  that  body  possesses  over  the  terri- 
tories of  the  United  States.  Although  admiralty  jurisdiction 
can  be  exercised,  in  the  states,  in  those  courts  only  which  are 
established  in  pursuance  of  the  third  article  of  the  constitution, 
the  same  limitation  does  not  extend  to  the  territories.  In  legis- 
lating for  them,  congress  exercises  the  combined  powers  of  the 
general  and  of  a  state  government. 

We  think,  then,  that  the  act  of  the  territorial  legislature, 
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ereetiug  the  court  by  whose  decree  the  cargo  of  the  Point  a 
Petre  was  sold,  is  not  'inconsistent  with  the  laws  and  constitu- 
tion of  the  United  States,"  and  is  valid.  Consequently,  the 
sale  made  in  pursuance  of  it  changed  the  property,  and  the  de- 
cree of  the  circuit  court,  awarding  restitution  of  the  property  to 
the  claimant,  ought  to  be  affirmed  with  costs. 
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WESTON  AND  OTHERS  v.  CITY  OF  CHAELESTON. 

Jaxuary  Term,  1829. 

[2  Peters's  Reports,  449-480.] 

The  city  council  of  Charleston  having  taxed  cei-tain  interest- 
paving  stocks,  including  some  issued  b}"  the  United  States  for 
the  national  debt,  Weston,  as  a  holder  of  such  stock,  filed  a 
suggestion  in  the  court  of  common  pleas  to  prohibit  the  collec- 
tion of  this  tax  as  being  unconstitutional.  The  prohibition 
being  granted,  the  city  council  appealed  to  the  constitutional 
court,  the  liighest  in  the  state,  and  that  having  decided  the  ordi- 
nance laying  the  tax  to  be  constitutional,  Weston  sued  out  his 
writ  of  error  to  the  supreme  court  of  the  United  States,  the 
opinion  of  which  was  delivered  by  the  chief  justice  as  fol- 
lows : — 

This  case  was  argued  "on  its  merits  at  a  preceding  term ;  but 
a  doubt  having  arisen  Avith  the  court  respecting  its  jurisdiction 
in  cases  of  prohibition,  that  doubt  was  suggested  to  the  bar,  and 
a  reargument  was  requested.    It  has  been  reargued  at  this  term. 

The  power  of  this  court  to  revise  the  judgments  of  a  state 
tribunal  depends  on  the  twenty-fifth  section  of  the  judicial  act. 
That  section  enacts  "that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a  state  in  which  a 
decision  in  the  suit  could  be  had,  where  is  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under,"  "any  state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  such,  their  validity  '*  "may  be  re-examine<l 

and  reversed  or  affirmed  in  the  supreme  court  of  the  United 
States." 

In  this  case  the  city  ordinance  of  Charleston  is  the  exercise 
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of  an  ** authority  under  the  state  of  South  Cai-olina/'  "the  valid- 
ity of  which  has  been  drawn  in  question  on  the  ground  of  its 
being  repugnant  to  the  constitution,"  and  "the  decision  is  in 
favor  of  its  validity."  The  question,  therefore,  which  was  de- 
cided by  tlie  constitutional  coui-t,  is  the  very  question  on  which 
the  revising  power  of  this  tribunal  is  to  be  exercised,  and  the 
only  inquiry  is,  whether  it  has  been  decided  in  a  case  described 
in  the  section  which  authorizes  the  wTit  of  error  that  has  been 
awarded.    Is  a  writ  of  prohibition  a  suit  ? 

The  term  is  certainly  a  very  comprehensive  one,  and  is  un- 
derstood to  apply  to  any  proceeding  in  a  court  of  justice  by 
which  an  individual  pursues  that  remedy  in  a  court  of  justice 
which  the  law  affords  him.  The  modes  of  proceeding  may  be 
various,  but  if  a  right  is  litigated  between  parties  in  a  court  of 
justice,  the  proceeding  by  which  the  decision  of  the  court  is 
sought  is  a  suit.  The  question  betw^een  the  parties  is  precisely 
the  same  as  it  would  have  been  in  a  writ  of  replevin,  or  in  an 
action  of  trespass.  The  constitutionality  of  the  ordinance  is 
contested;  the  party  aggrieved  by  it  applies  to  a  court;  and  at 
his  suggestion,  a  writ  of  prohibition,  the  appropriate  remedy, 
is  issued.  The  opposite  party  appeals;  and,  in  the  highest 
court,  the  judgment  is  reversed  and  judgment  given  for  the 
defendant.    This  judgment  was,  we  think,  rendered  in  a  suit 

We  think  also  that  it  was  a  final  judgment,  in  the  sense  in 
which  that  term  is  used  in  the  twenty-fifth  section  of  the  judi- 
cial act.  If  it  were  applicable  to  those  judgments  and  decrees 
only  in  which  the  right  was  finally  decided,  and  could  never 
again  be  litigated  between  the  parties,  the  provisions  of  the 
section  would  be  confined  within  much  narrower  limits  than 
the  words  import,  or  than  congress  could  have  intended.  Judg- 
ments in  actions  of  ejectment,  and  decrees  in  chancery  dismiss- 
ing a  bill  without  prejudice,  however  deeply  they  might  affect 
rights  protected  by  the  constitution,  laws,  or  treaties  of  the 
United  States,  would  not  be  subject  to  the  revision  ot  this 
court.  A  prohibition  might  issue,  restraining  a  collector  from 
collecting  duties,  and  this  court  would  not  revise  and  correct 
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the  judgment  The  word  ''flnal "  mnst  be  understood  in  tiie 
section  under  consideration  as  applying  to  all  judgments  and 
decrees  which  determine  the  pafficular  cause. 

We  think,  then,  that  the  writ  of  error  has  brought  the  cause 
properly  before  this  court 

This  brings  us  to  the  main  question.  Is  the  stock  issued  for 
loans  made  to  the  government  of  the  United  States  liable  to  be 
taxed  by  states  and  corporations  ? 

Congress  has  power  ''to  borrow  money  on  the  credit  of  tiie 
United  States."  The  stock  it  issues  is  the  eyidence  of  a  debt 
created  by  the  exercise  of  this  power.  The  tax  in  question  is 
a  tax  upon  the  contract  subsisting  between  the  goveniment  and 
the  indiyidual.  It  bears  directly  upon  that  contract  while  sub- 
sisting and  in  full  force.  The  power  operates  upon  the  con- 
tract the  instant  it  is  framed,  and  must  imply  a  right  to  affect 
that  contract 

If  the  states  and  corporations  throughout  the  union  possess 
the  power  to  tax  a  contract  for  the  loan  of  money,  what  shall 
arrest  this  principle  in  its  application  to  every  other  contract  ? 
What  measure  can  government  adopt  which  will  not  be  exposed 
to  its  influence  ? 

But  it  is  unnecessary  to  pursue  this  principle  through  its 
diversified  application  to  all  the  contracts,  and  to  the  various 
ox>erations  of  government  No  one  can  be  selected  which  is  of 
more  vital  interest  to  the  community  than  this  of  borrowing 
money  on  the  credit  of  the  United  States.  No  power  has  been 
conferred  by  the  American  people  on  their  government,  the 
free  and  unburdened  exercise  of  which  more  deeply  affects 
every  member  of  our  republic.  In  war,  when  the  honor,  the 
safety,  the  independence  of  the  nation  are  to  be  defended,  when 
all  its  resources  are  to  be  strained  to  the  utmost,  credit  must  be 
brought  in  aid  of  taxation,  and  the  abundant  revenue  of  peace 
and  prosperity  must  be  anticipated  to  supply  the  exigencies,  the 
urgent  demands  of  the  moment  The  people,  for  objects  the 
most  important  which  can  occur  in  the  progress  of  nations, 
have  empowered  their  government  to  make  these  anticipations, 
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"to  borrow  money  on  the  credit  of  the  United  States.''  Can 
anything  be  more  <iangerous,  or  more  injurious,  than  the  admis- 
sion of  a  principle  which  authorizes  every  state  and  every  cor- 
poration in  the  union,  which  possesses  the  right  of  taxation,  to 
burden  the  exercise  of  this  power  at  their  discretion  ? 

If  the  right  to  impose  the  tax  exists,  it  is  a  right  which  in 
its  nature  acknowle<iges  no  limits.  It  may  be  carried  to  any 
extent,  within  the  jurisdiction  of  the  state  or  corporation  which 
imposes  it,  which  the  will  of  each  state  and  corporation  may 
prescribe.  A  power,  which  is  given  by  the  whole  American 
people  for  their  common  good,  which  is  to  be  exercised  at  the 
most  critical  periods  for  the  most  important  purposes,  on  the 
free  exercise  of  which  the  interests  certainly,  perhaps  the 
liberty,  of  the  whole  may  depend,  may  be  bunlened,  impeded, 
if  not  arrested,  by  any  of  the  organized  parts  of  the  confed- 
erarv. 

In  a  society  formed  like  ours,  with  one  supreme  government 
for  national  purposes,  and  numerous  state  governments  for 
othor  purposes,  in  many  respects  independent,  and  in  the  un- 
controlled oxercise  of  many  important  powers,  occasional  in- 
terferences ought  not  to  surprise  us.  The  power  of  taxation  is 
one  of  the  most  essential  to  a  state,  and  one  of  the  most  exten- 
sivo  in  its  oporation.  The  attempt  to  maintain  a  rule  which 
shrJl  limit  its  exercise  is,  undoubtedly,  among  the  most  deli- 
cate and  difficult  duties  which  can  devolve  on  those  whose  pro- 
vince it  is  to  expound  the  supreme  law  of  the  land  in  its  appli- 
cation to  the  cases  of  individuals.  This  duty  has  more  than 
once  devolved  on  this  court.  In  the  performance  of  it  we  have 
considered  it  as  a  necessary  consequence  from  the  supremacy 
of  til?  government  of  the  whole,  that  its  action,  in  the  exer- 
cise of  its  legitimate  powers,  should  be  free  and  unembarrassed 
by  any  conflicting  ])owers  in  the  possession  of  its  parts;  that 
the  powers  of  a  state  cannot  riglitfiill\'  be  so  exercised  as  to 
impede  an  1  obstruct  the  fi^ee  course  of  those  measures  which 
the  governuient  of  the  states  united  may  rightfully  adopt. 

This  subject  was  brought  before  the  court  in  the  case  of 
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M'Cidhrh  V.  The  State  of  Manjland,  [4:  Wheaton,  31G.)  when 
it  was  thoroughly  argued  and  deliberately  cousidered.  The 
question  decided  in  that  case  bears  a  near  resemblance  to  that 
which  is  involved  in  this.  It  was  discussed  at  the  bar  in  all  its 
relations,  and  examined  bv  tlie  court  T\ith  its  utmost  attention. 
We  will  not  rei)eat  the  reasoning  which  conducted  us  to  the 
conclusion  thus  formed;  but  that  conclusion  was  that  "all  sub- 
jects over  whicli  the  sovereign  power  of  a  state  extends  are 
objects  of  taxation;  but  those  over  w^hich  it  does  not  extend  are, 
upon  the  soun<lest  principles,  exempt  from  taxation."  "The 
sovereignty  of  a  state  extends  to  everything  which  exists  by 
its  own  authority,  or  is  introduced  by  its  permission;  "  but  not 
"to  those  means  which  are  emplo3'e<i  by  congress  to  carry  into 
execution  powers  conferred  on  that  body  by  the  people  of  the 
United  States.''  "The  attempt  to  use  "  the  power  of  taxation 
"on  the  means  employed  by  tlie  government  of  tlie  union,  in 
pursuance  of  the  constitution,  is  itself  an  abuse,  because  it  is 
the  usuri)ation  of  a  power  which  the  people  of  a  single  state 
cannot  give." 

The  court  said,  in  that  case,  that  "the  states  have  no  power, 
by  taxation,  or  otherwise,  to  retard,  impede,  burden,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws  enacted 
by  congress  to  carry  into  execution  the  powers  vested  in  the 
general  government." 

We  retain  the  opinions  which  were  then  expressed.  A  con- 
tract made  by  the  government,  in  the  exercise  of  its  power,  to 
borrow  money  on  the  credit  of  the  United  States,  is,  undoubt- 
edly, independent  of  the  will  of  any  state  in  which  the  individ- 
ual who  lends  may  reside,  and  is,  undoubtedly,  an  operation 
essential  to  the  important  objects  for  which  the  government 
was  created.  It  ought,  therefore,  on  the  principles  settled  in 
the  ca^e  of  M^CuUoch  v.  Tlic  State  of  Maryland,  to  be  exempt 
from  state  taxation,  and,  consequently,  from  being  taxed  by 
corporations  deriving  their  power  from  states. 

It  is  admitted  that  the  power  of  the  government  to  borrow 
money  cannot  be  directly  opposed,  and  that  any  law  directly 
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obstructing  its  operation  would  be  void;  but  a  distinction  is 
taken  bet\\een  direct  opposition  and  those  measures  which 
may  consequentiallj-  affect  it;  that  is,  that  a  law  prohibiting 
loans  to  the  United  States  would  be  void,  but  a  tax  on  them  to 
any  amount  is  allowable. 

It  is,  we  think,  impossible  not  to  perceive  the  intimate  con- 
nexion which  exists  between  these  two  modes  of  acting  on  the 
subject. 

It  is  not  the  want  of  original  power  in  an  independent  sover- 
eign state,  to  prohibit  loans  to  a  foreign  government,  which  re- 
strains the  legislature  from  direct  opposition  to  those  made  by 
the  United  States.  The  restraint  is  imposed  by  our  constitu- 
tion. The  American  people  have  conferred  the  power  of  bor- 
rowing money  on  their  government,  and  by  making  that  gov- 
ernment supreme,  have  shielded  its  action,  in  the  exercise  of 
this  power,  from  the  action  of  the  local  governments.  The 
grant  of  the  power  is  incompatible  with  a  restraining  or  con- 
trolling power;  and  the  declaration  of  supremacy  is  a  declar- 
ation that  no  such  restraining  or  controlling  power  shall  be 
exercised. 

The  right  to  tax  the  contract  to  any  extent,  when  made, 
must  operate  upon  the  power  to  borrow  before  it  is  exercised, 
and  have  a  sensible  influence  on  the  contract  The  extent  of 
this  influence  depends  on  the  will  of  a  distinct  government. 
To  any  extent,  however  inconsiderable,  it  is  a  burden  on  the 
operations  of  government.  It  may  be  carried  to  an  extent 
which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the 
power  to  tax  stock  must  affect  the  terms  on  which  loans  will  be 
made;  but  this  objection,  it  is  said,  has  no  more  weight,  when 
urged  against  the  application  of  an  acknowledged  power  to 
government  stock,  than  if  urged  against  its  application  to  lands 
sold  by  the  United  States. 

The  distinction  is,  we  think,  apparent.  When  laads  are 
sold,  no  connexion  remains  between  the  purchaser  and  the 
government.    The  lands  purchased  become  a  part  of  the  mass 

2  Pet.  468. 


388  C?ONSTmjTIOKAL  OPINIONS. 

of  property  in  the  country,  with  no  implied  exemption  from 
common  burdens.  All  lands  are  derive<l  from  the  general  or 
particular  government,  and  all  lands  are  subject  to  taxation. 
Lands  sold  are  in  the  condition  of  money  borrowed  and  repaid. 
Its  liability  to  taxation,  in  any  form  it  may  then  assume,  is  not 
questioned.  The  connexion  between  the  borrower  and  the 
lender  is  dissolved.  It  is  no  burden  on  loans,  it  is  no  impedi- 
ment to  the  power  of  borrowing,  that  the  money,  when  repaid, 
loses  its  exemption  from  taxation.  But  a  tax  upon  debts  due 
from  the  government  stands,  we  think,  on  very  different  prin- 
ciples from  a  tax  on  lands  which  the  government  has  sold. 

"The  Federalist''  has  been  quoted  in  the  argument,  and  an 
eloquent  and  well  merited  eulogy  has  been  bestowed  on  the 
great  statesman  who  is  supposed  to  be  the  author  of  the  num- 
ber from  wliich  the  quotation  was  ma<le.  This  high  authority 
was  also  relied  upon  in  the  case  of  M^Culloch  v.  The  State 
of  Maryland,  and  was  considered  by  the  court.  Without  re- 
peating what  was  then  said,  we  refer  to  it  as  exhibiting  our 
view  of  the  sentiments  expressed  on  this  subject  by  the  authors 
of  that  work. 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the 
exceptions  stated  in  the  case  of  M'CuIloch  v.  TTic  State  of 
Maryland.  We  do  not  think  so.  The  Bank  of  the  United 
States  is  an  instrument  essential  to  the  fiscal  operations  of  the 
government,  and  the  power  which  might  be  exercised  to  its 
destruction  was  denied.  But  property  acquired  by  that  corpo- 
ration in  a  state  was  supposed  to  be  placed  in  the  same  con- 
dition with  property  acquired  by  an  individual. 

The  tax  on  government  stock  is  thought  by  this  court  to  be 
a  tax  on  the  contract,  a  tax  on  the  power  to  borrow  money  on 
the  credit  of  the  United  States,  and,  consequently,  to  be  repug- 
nant to  the  constitution. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  con- 
stitutional court  of  the  state  of  South  Carolina,  reversing  the 
order  made  by  the  court  of  common  pleas,  awarding  a  prohibi- 
tion to  the  city  council  of  Charleston,  to  restrain  them  from  levy- 
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ing  a  tax  imposed  on  six  and  seven  per  cent,  stock  of  the  Unite<l 
States,  nnder  an  ordinance  to  raise  supplies  to  the  use  of  the 
citr  of  Charleston,  for  the  year  1823,  is  erroneous  in  this:  that 
the  said  constitutional  court  adjudged  that  the  said  ordinance 
was  not  repugnant  to  the  constitution  of  the  United  States; 
whereas,  this  court  is  of  opinion  that  such  repugnancy  does 
exist.  We  are,  therefore,  of  opinion  that  the  said  judgment 
ought  to  be  reversed  and  annulled,  and  the  cause  remanded  to 
the  constitutional  court  for  the  state  of  South  Carolina,  that 
further  proceedings  may  be  had  therein  according  to  law. 
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CRAIG  AND  OTHERS  v.  THE  STATE  OF  MISSOURI. 

January  Term,  1830. 

[4  Peters's  Reports,  411-465.] 

In  1821  the  state  of  Missouri  established  loan  offices,  from 
which  certificates  issued  bearing  two  per  cent,  interest,  and 
receivable  for  debts  due  the  state.  Craig  and  others  borrowed 
some  of  these  certificates,  and  gave  their  note  therefor.  The 
note  was  not  ]>aid,  and  the  state  sued  them.  The  state  courts 
having  decided  against  Craig,  he  sued  out  his  writ  of  error  to 
the  United  States  supreme  court,  the  opinion  of  which  was 
given  bv  the  chief  justice  as  follows: — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court 
of  last  resort,  in  the  state  of  Missouri,  affirming  a  judgment 
obtained  by  the  state  in  one  of  its  inferior  courts  against  Hii*am 
Craig  and  others,  on  a  promissory  note. 

The  judgment  is  in  these  words:  "And  afterwards,  at  a 
court,''  &c.,  "the  parties  came  into  court  by  their  attorneys, 
and,  neither  party  desiring  a  jury,  the  cause  is  submitted  to  the 
court;  therefore,  all  and  singular  the  matters  and  things  being 
seen  and  heard  by  the  court,  it  is  found  by  them  that  the  said 
defendants  did  assume  upon  themselves,  in  manner  and  form  as 
the  idaintiff  by  her  counsel  alleged.  And  the  court  also  find 
that  the  consideration,  for  which  the  writing  derlared  upon  and 
the  assumpsit  was  made,  was  for  the  loan  of  loan-office  certifi- 
cates, loaned  by  the  state  at  her  loan  office  at  Chariton;  whicti 
certificates  were  issued,  and  tlie  loan  made,  in  the  manner 
pointed  out  by  an  act  of  the  legislature  of  the  said  state  of 
Missouri,  approved  the  twenty-seventh  day  of  June,  1821,  enti- 
tled **An  Act  for  the  Establishment  of  Loan  Offices,'-  and  the 
acts  amendatory  and  supplementary  thereto;  and  the  court  do 
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fnrttier  find  that  the  plaintifl  has  sustained  damages  by  reason 
of  the  non-performance  of  the  assumptions  and  undertakings 
of  them,  the  said  defendants,  to  the  sum  of  two  hundred  and 
thirty-seven  dollars  and  seventy-nine  cents,  and  do  assess  her 
damages  to  that  sum.    Therefore,  it  is  considered,"  &c. 

The  first  inquiry  is  into  the  jurisdiction  of  the  court 

The  twenty-fifth  section  of  the  judicial  act  declares  "that  a 
final  judgment  or  decree,  in  any  suit  in  the  highest  court  of  law 
or  equity  of  a  state,  in  which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  "  "the  validity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decisi«m  in  favor  of  such,  their  valid- 
ity" "may  be  re-examined,  and  reversed  or  afitoned  in  the 
supreme  court  of  the  United  States." 

To  give  jui'isdiction  to  this  court,  it  must  appear  in  the 
record,  1.  That  the  validity  of  a  statute  of  the  state  of  Missouri 
was  drawn  in  question,  on  the  ground  of  its  being  repugnant 
to  the  constitution  of  the  United  States;  2.  That  the  decision 
was  in  favor  of  its  validity. 

1.  To  determine  whether  the  validity  of  a  statute  of  the 
state  was  drawn  in  question,  it  will  be  proper  to  inspect  the 
pleadings  in  the  cause,  as  well  as  the  judgment  of  the  court. 

The  declaration  is  on  a  promissory  note,  dated  on  the  first 
day  of  August,  1822,  promising  to  pay  to  the  state  of  Missouri, 
on  the  first  day  of  November,  1822,  at  the  loan  office  in  Chari- 
ton, the  sum  of  one  hundred  and  ninety-nine  dollars,  ninety-nine 
cents,  and  the  two  per  cent,  per  annum,  the  interest  accruing 
on  the  certificates  borrowed,  from  the  first  of  October,  1821. 
This  note  is  obviously  given  for  certificates  loaned  under  the 
"Act  for  the  Establishment  of  Loan  Offices."  That  act  directs 
that  loans  ou  personal  securities  shall  be  made  of  sums  less 
than  two  hundred  dollars.  This  note  is  for  one  hundred  and 
ninety-nine  dollars,  ninety-nine  cents.  The  act  directs  that 
the  certificates  issued  by  the  state  shall  carry  two  per  cent, 
interest  from  the  date,   which  interest  shall  be  calculated 
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on  the  amount  of  the  loan.  The  note  promises  to  repay  the 
sum,  with  the  two  per  cent  interest,  accruing  on  the  certificates 

borrowed,  from  the  first  (lay  of  October,  1821.  It  cannot  be 
doubted  that  the  declaration  is  on  a  note  given  in  pursuance  of 
the  act  which  has  been  mentioned. 

Neither  can  it  be  doubted,  that  the  plea  of  non-assumpsit 
allowed  the  defendants  to  draw  into  question,  at  the  trial,  the 
validity  of  the  consideration  on  which  the  note  was  given. 
Everything  which  disaffirms  the  contract,  everything  which 
shows  it  to  be  void,  may  be  given  in  evidence  on  the  general 
issue  in  an  action  of  assumpsit.  The  defendants,  therefore, 
were  at  liberty  to  question  the  validity  of  the  consideration 
which  was  the  foundation  of  the  contract,  and  the  constitution- 
ality of  the  law  in  which  it  originated. 

Have  they  done  so  ? 

Had  the  cause  been  tried  before  a  jury,  the  regular  course 
would  have  been  to  move  the  court  to  instruct  the  jury  that 
the  act  of  assembly,  in  pursuance  of  which  the  note  was  given, 
was  repugnant  to  the  constitution  of  the  United  States,  and  to 
except  to  the  charge  of  the  judges,  if  in  favor  of  its  valid- 
ity; or  a  special  verdict  might  have  been  found  by  the  jury, 
stating  the  act  of  assembly,  the  execution  of  the  note  in  payment 
of  certificates  loane<l  in  pursuance  of  that  act,  and  referring  its 
validity  to  the  court.  The  one  course  or  the  other  would  have 
shown  that  the  validity  of  the  act  of  assembly  was  draTMi  into 
question,  on  the  ground  of  its  repugnancy  to  the  constitution; 
and  that  the  decision  of  the  court  was  in  favor  of  its  validity. 
But  the  one  course  or  the  other  would  have  required  both  a 
court  and  jury.  Neither  coTild  be  pursued  where  the  office 
of  the  jury  was  y)erformed  by  the  court.  In  sTich  a  case,  the 
obvious  substitute  for  an  instruction  to  the  jury,  or  a  special 
verdict,  is  a  statement  by  the  court  of  the  points  in  controversy 
on  which  its  judgment  is  founded.  This  may  not  be  the  usual 
mode  of  proceeding,  but  it  is  an  obvious  mode ;  and  if  the  court 
of  the  state  has  adopted  it,  this  court  cannot  give  up  substance 
for  form. 
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The  arguments  of  counsel  cannot  be  spread  on  the  record. 
The  points  urged  in  argument  cannot  appear.  But  the  motives 
stated  by  the  court  on  the  record  for  its  judgment,  and  which 
form  a  part  of  the  judgment  itself,  must  be  considered  as  ex- 
hibijting  the  points  to  which  those  arguments  were  directed, 
and  the  judgment  as  showing  the  decision  of  the  court  upon 
those  points.  There  was  no  jury  to  find  the  facts  and  re- 
fer the  law  to  the  court;  but  if  the  court  which  was  substituted 
for  the  jury  has  found  the  facts  on  which  its  judgment  was 
rendered,  its  finding  must  be  equivalent  to  the  finding  of  a  jury. 
Has  the  court,  then,  substituting  itself  for  a  jury,  placed  facts 
upon  the  record,  which,  connected  with  the  pleadings,  show 
.that  the  act  in  pursuance  of  which  this  note  was  executed  was 
drawn  into  question,  on  the  ground  of  its  repugnancy  to  the 
constitution  ? 

After  finding  that  the  defendants  <iid  assume  upon  them- 
selves, &c.,  the  court  proceeds  to  find  **that  the  consideration, 
for  which  the  writing  declared  upon  and  the  assumpsit  was 
made,  was  the  loan  of  loan-office  certificates  loaned  by  the  state 
at  her  loan  office  at  Chariton;  which  certificates  were  issued, 
and  the  loan  made,  in  the  manner  pointed  out  by  an  act  of  the 
legislature  of  the  said  state  of  Missouri,  approved  the  27th  of 
June,  1821,  entitied,"  &c. 

Why  did  not  the  court  stop  immediately  after  the  usual  find- 
ing that  the  defendants  assumed  upon  themselves  ?  Why  pro- 
ceed to  find  that  the  note  was  given  for  loan-office  certificates 
issued  under  the  act  contended  to  be  unconstitutional,  and 
loaned  in  pursuance  of  that  act,  if  the  matter  thus  found  was 
irrelevant  to  the  question  they  were  to  decide  ? 

Suppose  the  statement  made  by  the  court  to  be  contained  in 
the  verdict  of  a  jury  which  concludes  with  referring  to  the 
court  the  validity'  of  the  note  thus  taken  in  pursuance  of  the 
act;  would  not  such  a  verdict  bring  the  constitutionality  of  the 
act,  as  well  as  its  construction,  directiy  before  the  court  ?  "We 
think  it  would;  such  a  verdict  would  find  that  the  consideration 
of  the  note  was  loan-office  certificates,  issued  and  loaned  in  the 
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manner  prescribed  by  the  act.  What  could  be  referre<l  to  the 
court  by  such  a  yerdict,  but  the  obligation  of  the  law  ?  It  finds 
that  the  certificates  for  which  the  note  was  given  were  issued 
in  pursuance  of  the  act,  and  that  the  contract  was  made  in  con- 
formity with  it.  Admit  the  obligation  of  the  act,  and  the  yer- 
dict  is  for  the  plaintiff;  deny  its  obligation,  and  the  yerdict  is 
for  the  defendant  On  what  ground  can  its  obligation  be  con- 
tested, but  its  repugnancy  to  the  constitution  of  the  United 
States  ?  No  other  is  suggested.  At  any  rate  it  is  open  to  that 
objection.  If  it  be,  in  truth,  repugnant  to  the  constitution  of 
the  United  States,  that  repugnancy  might  have  been  urged  in 
the  state,  and  may,  consequently,  be  urged  in  tliis  court;  since 
it  is  presented  by  the  facts  in  the  record,  which  were  found  by 
the  court  that  tried  the  cause. 

It  is  impossible  to  doubt,  that,  in  point  of  fact,  the  constitu- 
tionality of  the  act,  under  which  the  certificates  were  issued 
that  formed  the  consideration  of  this  note,  constituted  the  only 
real  question  made  by  the  parties,  and  the  only  real  question 
decided  by  the  court  But  the  record  is  to  be  inspected  witli 
judicial  eyes;  and  as  it  does  not  state  in  express  terms  that 
this  point  was  made,  it  has  been  contended  that  this  court  can- 
not assume  the  fact  that  it  was  made  or  determined  in  the  tri- 
bunal of  the  state. 

The  record  shows  distinctiy  that  this  point  existed,  and  that 
no  other  did  exist;  the  special  statement  of  facts  made  by  the 
court,  as  exhibiting  the  foundation  of  its  judgment,  contains 
this  point  and  no  other.  The  record  shows  clearly  that  the 
cause  did  depend,  and  must  depend,  on  this  point  alone.  If  in 
such  a  case  the  mere  omission  of  the  court  of  Missouri  to  say,  in 
terms,  that  the  act  of  the  legislature  was  constitutional,  with- 
draws that  point  from  the  cause,  or  must  close  the  judicial  eyes 
of  the  appellate  tribunal  upon  it;  nothing  can  be  more  obvious 
than  that  the  provisions  of  the  constitution,  and  of  an  act  of 
congress,  may  be  always  evaded;  and  may  be  often,  as  we  think 
they  would  be  in  this  case,  unintentionally  defeated. 

But  this  question  has  frequently  occurred;  and  has,  we  think, 
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been  frequently  decided  in  this  coui-t.  Sinithw  The  State  of  Mary- 
landy  (G  Cranch,  280,)  Martin  v.  Hunter^s  Lessee^  (1  Wheaton, 
355,)  Miller  v.  Nicholls,  (4  Wheaton,  311,)  Williams  v.  Norris,  (12 
Wheaton,  117,)  Wilson  et  aL  v.  The  Black  Bird  Creek  Marsh  Comr 
pany,  (2  I'eters,  245,)  and  Harris  v.  Dennie,  in  this  term,  are  all, 
we  think,  expressly  in  point.  I  here  has  been  perfect  uniform- 
ity in  the  consti'uction  given  by  this  court  to  the  twenty- 
fifth  section  of  the  judicial  act.  That  construction  is,  that  it  is 
not  necessary  to  state,  in  terms,  on  the  record,  that  the  consti- 
tution, or  a  treaty,  or  law  of  the  United  States  has  been  drawn 
in  question,  or  the  yalidity  of  a  state  law,  on  tlie  ground  of  its  re- 
pugnancy to  the  constitution.  It  is  sufficient  if  the  record  shows 
that  the  constitution,  or  a  treaty,  or  law  of  the  United  States 
must  have  been  construed,  or  that  the  constitutionality  of  a  state 
law  must  have  been  questioned;  and  the  decision  has  been  in 
favor  of  the  party  claiming  under  such  law. 

W^e  think,  then,  that  the  facts  stated  on  tlie  record  i)resented 
the  question  of  repugnancy  between  the  constitution  of  the 
United  States  and  the  act  of  Missouri  to  the  court  for  its  decis- 
ion.   If  it  was  presented,  we  are  to  inquire, — 

2.    Was  the  decision  of  the  court  in  favor  of  its  validity  ? 

The  judgment  in  favor  of  the  plaintiff  is  a  decision  in  favor 
of  the  validity  of  the  contract,  and,  consequently,  of  the  validity 
of  the  law  by  the  authority  of  which  the  contract  was  made. 

The  case  is,  we  think,  within  the  twenty-fifth  section  of  the 
judicial  act,  and,  consequently,  within  the  juris<liction  of  this 
court 

This  brings  us  to  the  great  question  in  the  cause  :  Is  the  act 
of  the  legislature  of  Missouri  repugnant  to  the  constitution  of 
the  United  States  ? 

The  counsel  for  the  plaintiffs  iu  err(>r  maintain  that  it  is  re- 
pugnant to  the  constitution,  because  its  object  is  the  emission 
of  bills  of  ere. lit  contrary  to  the  express  prohibition  contained 
in  the  tenth  section  of  the  first  article. 

The  act.  under  the  authority  of  which  the  certificates  loaned 
t»o  the  y»laintiffs  in  error  were  issued,  was  passed  on  the  2Gth  of 
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June,  1821,  and  is  entitled  "An  Act  for  the  Establishment  of 
Loan  Oftices/'  The  provisions  that  are  material  to  the  present 
inquiry  are  comprehended  in  the  third,  thirteenth,  fifteenth, 
sixteenth,  twenty -third,  and  twenty-fourth  sections  of  the  act, 
which  are  in  these  words  : — 

Section  tlie  tliird  enacts.  **Tliat  the  auditor  of  public  accounts 
and  treasurer,  under  the  direction  of  the  governor,  shall,  and 
they  are  hereby  required  to,  issue  certificates,  signed  by  the 
said  auditor  and  trea>?urer.  tr>  the  amount  of  two  hundred 
thousand  dollars,  of  denominations  not  exceeding  ten  dollars, 
nor  less  tlmn  fifty  cents,  (to  bear  such  devices  as  they  may 
deem  the  most  safe.i  in  the  folio\\inc:  fonn,  to  wit:  This  certifi- 
cate  shall  be  receivable  at  the  treasury,  or  any  of  the  loan 
offices,  of  tlie  state  of  Missouri,  in  the  discharge  of  taxes  or 

debts  due  to  the  state,  for  the  sum  of  ? ,  with  interest  for 

the  same,  at  the  rate  of  two  per  cent,  per  annum  from  this  date, 
tlK day  of ,  182  .'  " 

The  thirteenth  section  declares.  "That  the  certificates  of  the 
said  loan  otlice  shall  be  receivable  at  the  treasury  of  the  state, 
and  by  all  tiix-gatherers  and  other  public  ofiicers,  in  payment 
of  taxes  or  other  monevs  now  due  to  tlie  state  or  to  anv  countv 
or  town  therein,  and  the  said  certificates  shall  also  be  received 
by  all  officers  civil  and  military  in  the  state,  in  the  discharge  of 
salaries  and  fees  of  ollice.'' 

The  fifteenth  section  provides,  "That  the  commissionei-s  of 
the  said  loan  offices  shall  have  power  to  make  loans  of  the  said 
certificates  to  citizens  of  this  state,  residing  within  their  re- 
spective districts  only,  and  in  each  district  a  ]»r()portion  shall 
be  loaned  to  the  citizens  of  each  count}'  therein,  according  to 
the  number  thereof."  «S:c. 

Section  sixteentJi,  "That  the  said  commissioners  of  each  of 
the  said  offices  are  further  authorized  to  make  loans  on  personal 
securities  by  them  deemed  good  and  sufficient,  for  sums  less 
than  two  hundi-ed  dollais;  whicii  securities  shall  be  jointly  and 
severally  bound  for  the  j payment  of  the  amoimt  so  loaned,  with 
interest  thereon,"  &c. 
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Section  twenty-third,  "That  the  general  assembly  shall,  as 
soon  as  may  be,  cause  the  salt  springs  and  lands  attached 
thereto,  given  by  congress  to  this  state,  to  be  leased  out,  and  it 
shall  always  be  the  fundamental  condition  in  such  leases,  that 
the  lessee  or  lessees  shall  receive  tlie  certificates  hereby  re- 
quired to  be  issued,  in  payment  for  salt,  at  a  price  not  exceed- 
ing that  which  may  be  prescribed  by  law;  and  all  the  proceeds 
of  the  said  salt  springs,  the  interest  accruing  to  the  state,  and 
all  estates  purchased  by  officers  of  the  said  several  offices,  un- 
der the  provisions  of  this  act,  and  all  the  debts  now  due  or  here- 
after to  be  due  to  this  state,  are  hereby  pledged  and  constituted 
a  fund  for  the  redemption  of  the  certificates  hereby  required  to 
be  issued,  and  the  faith  of  the  state  is  hereby  also  pledged  for 
the  same  purpose." 

Section  twenty-fourth,  "That  it  shall  be  the  duty  of  the  said 
auditor  and  treasurer  to  withdraw  annually  from  circulation 
one-tenth  part  of  the  certificates  which  are  hereby  required  to 
be  issued,"  &c. 

The  clause  in  the  constitution  which  this  act  is  supposed  to 
violate  is  in  these  words:  "No  state  shall"  *'emit  bills  of 
credit" 

What  is  a  bill  of  credit  ?  What  did  the  constitution  mean  to 
forbid  ? 

In  its  enlarged,  and,  perhaps,  its  literal  sense,  the  term  "bill 
of  credit "  may  comprehend  any  instrument  by  which  a  state 
engages  to  pay  money  at  a  future  day;  thus  including  a  certifi- 
cate given  for  money  borrowed.  But  the  language  of  the  con- 
stitution itself,  and  the  mischief  to  be  prevented,  which  we 
know  from  the  history  of  our  country,  equally  limit  the  inter- 
pretation of  the  terms.  The  word  "emit"  is  never  employed 
in  describing  those  contracts  by  which  a  state  binds  itself  to 
pay  money  at  a  futui'e  day  for  services  actually  received,  or  for 
money  borrowed  for  present  use;  nor  ai'e  instrnments  executed 
for  such  purposes,  in  common  language,  denominated  "bills  of 
credit."  To  "emit  bills  of  credit "  conveys  to  the  mind  the  idea 
of  issuing  paper  intended  to  circulate  through  the  community, 
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for  its  ordinary'  purposes,  as  money,  which  paper  is  redeemable 
at  a  future  da^'.  This  is  the  sense  in  which  the  terms  have  been 
always  understoo<l. 

At  a  very  early  peiiod  of  our  colonial  history  the  attempt  vj 
siipj»ly  the  want  of  the  precious  metals  by  a  paper  medium  was 
made  to  a  considerable  extent;  and  the  bills  einitte<l  for  this 
purpose  have  been  frequently  denominate<l  '^ bills  of  credit." 
During:  the  war  of  our  revolution  we  were  driven  to  this  exoe- 
dient;  and  necessity  compelle<l  us  to  use  it  to  a  most  fearful 
extent.    The  term  has  acquired  an  appropriate  meaning;  and 
"bills  of  creiiit "  signify  a  paper  me<iium,  intended  to  circulate 
between  indivi<luals,  and  betw^een  government  and  individuals, 
for  the  ordinary  purposes  of  society.    Such  a  medium  has  been 
always  liable  to  considerable  fluctuation.    Its  value  is  continu- 
ally changing;  and  these  changes,  often  great  and  sudden,  ex- 
pose individuals  to  immense  loss,  are  the  sources  of  ruinous 
si)eculations,  an<l  destroy  all  confidence  between  man  and  man. 
To  cut  up  this  mischief  by  the  roots,  a  mischief  which  was  felt 
through  the  United  States,  and  which  deeply  affecte<i  the  inter- 
est and  prosperity  of  aU,  the  people  declared,  in  their  constitu- 
tion, that  no  state  should  emit  bills  of  credit.    If  the  prohibition 
means  anything,  if  the  words  are  not  empty  sounds,  it  must 
comprehend  the  emission  of  any  i)aper  medium,  by  a  state  gov- 
ernment, for  the  purpose  of  common  circulation. 

\Miat  is  the  character  of  the  certificates  issued  by  authority 
of  the  act  under  consideration  ?  What  office  are  they  to  per- 
form ?  Certificates,  signed  by  the  auditor  and  treasurer  of  the 
state,  are  to  be  issued  by  those  officers,  to  the  amount  of  two 
hundred  thousand  dollars,  of  denominations  not  exceeding  ten 
dollars,  nor  less  than  fifty  cents.  The  paper  purports  on  its 
face  to  be  receivable  at  the  treasury,  or  at  any  loan  office  of  the 
state  of  Missouri,  in  discharge  of  taxes  or  debts  due  to  the 
state. 

The  law  makes  them  receivable  in  discharge  of  all  taxes,  or 
debts  due  to  the  state,  or  any  county  or  town  therein ;  and  of  all 
salaries  and  fees  of  office  to  all  officers  civil  and  military  within 
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the  state,  and  for  salt  sold  by  the  lessees  of  the  public  salt 
works.  It  also  pledges  the  faith  and  funds  of  the  state  for 
their  redemption. 

It  seems  imj)ossible  to  doubt  the  intention  of  the  legislature 
in  passing  this  act,  or  to  mistake  the  character  of  these  certifi- 
cates, or  the  oflice  they  were  to  perform.  The  denominations 
of  the  bills,  from  ten  dollars  to  fifty  cents,  fitted  tliem  for  the 
purpose  of  ordinary  circulation;  and  their  I'ec'eption  in  payment 
of  taxes,  and  debts  to  the  government  and  to  corporations,  an<l 
of  salaries  and  fees,  would  give  them  currency.  They  were  to 
be  put  into  circulation,  that  is,  emitted,  by  the  government. 
In  addition  to  aU  these  evidences  of  an  intention  to  make  these 
certificates  the  ordinary  circulating  medium  of  the  country,  the 
law  speaks  of  them  in  this  character;  and  directs  the  auditor 
an<l  treasurer  to  withdraw  annuallv  one-tenth  of  them  from  cir- 
culation.  Had  they  been  termed  "bills  of  credit,"  instead  of 
"certificates,"  nothing  would  have  been  wanting  to  bring  them 
within  the  prohibitory  wonis  of  the  constitution. 

And  can  this  make  any  real  difference  ?  Is  the  proposition 
to  be  maintained,  that  the  constitution  meant  to  prohibit  names 
and  not  things  ?  That  a  very  important  act,  big  with  great  and 
ruinous  mischief,  which  is  expressly  forbidden  by  words  most 
appropriate  for  its  description,  may  be  performed  by  the  sub- 
stitution of  a  name  ?  That  the  constitution,  in  one  of  its  most 
important  provisions,  may  be  openly  evaded  by  giving  a  new 
name  to  an  old  thing  ?  .  We  cannot  think  so.  We  think  the 
ceiiificaites  emitted  under  the  authoritv  of  this  act  are  as  en- 
tirely  bills  of  credit  as  if  they  had  been  so  denonrunated  in  the 
act  itself. 

But  it  is  contended,  that,  though  these  certificates  should  be 
deemed  bills  of  credit  according  to  the  common  acceptation  of 
the  term,  they  are  not  so  in  the  sense  of  the  constitution;  be- 
cause they  are  not  made  a  legal  tender. 

The  constitution  itself  furnishes  no  countenance  to  this  dis- 
tinctions The  prohibition  is  general.  It  extends  to  all  bills  of 
credit,  not  to  bills  of  a  particular  description.    That  tribunal 
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must  be  bold  indeed,  which,  without  the  aid  of  other  explana* 
tory  words,  could  venture  on  this  construction.  It  is  the  less 
admissible  in  this  case  because  the  same  clause  of  the  constitu- 
tion contains  a  substantive  prohibition  to  the  enactment  of  ten- 
der laws.  The  constitution,  therefore,  considers  the  emission  of 
bills  of  credit,  and  the  enactment  of  tender  laws,  as  distinct 
opei-ations,  independent  of  each  other,  which  may  be  separately 
performed.  Both  are  forbidden.  To  sustain  the  one,  because 
it  is  not  also  the  other;  to  say  that  bills  of  cre<lit  may  be  emitted, 
if  they  be  not  made  a  tender  in  payment  of  debts,  is,  in  effect,  to 
expunge  that  distinct,  independent  prohibition,  and  to  read  the 
clause  as  if  it  had  been  entirely  omitted.  We  are  not  at  liberty 
to  do  this. 

The  history  of  paper  money  has  been  referred  to,  for  the  pur- 
pose of  showing  that  its  great  mischief  consists  in  being  made  a 
tender;  and  that,  therefore,  the  general  words  of  the  constitution 
may  be  restrained  to  a  particular  intent. 

Was  it  even  true  that  the  evils  of  i>ai>er  money  resulted  solely 
from  the  quality  of  its  being  made  a  temler,  this  court  would 
not  feel  itself  authorized  to  disregard  the  plain  meaning  of 
words,  in  search  of  a  conjectural  intent  to  which  A^  e  are  not  con- 
ducted by  the  language  of  any  part  of  the  instrument.  But  we  do 
not  think  that  the  history  of  our  countrj'  proves,  either  that  be- 
ing made  a  tender  in  payment  of  debts  is  an  essential  quality  of 
bills  of  credit,  or  the  only  mischief  resulting  from  them,  it  may, 
indeed,  be  the  most  pernicious;  but  that  will  not  autliorize  a 
court  to  convert  a  general  into  a  particular  prohibition. 

We  learn  from  Hutchinson's  History  of  Massachusetts,  vol. 
1.,  p.  402,  that  bills  of  credit  were  emitted  for  the  first  time  in 
that  colony  in  ir.90.  An  army  retuniinir  unex])ectedly  from  an 
expedition  against  Canada,  which  had  proved  as  disastrous  as 
the  plan  was  magniticent,  found  the  government  totally  unpre- 
pared to  meet  their  claims.  Bills  of  credit  were  resorted  to,  for 
relief  from  this  embarrassment.  They  do  not  appear  to  have 
been  made  a  tender:  but  thev  were  not  on  that  account  tlie  less 
bills  of  cre<lit,  nor  were  they  absolutely  harmless.    The  emission, 
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however,  not  beiiig  consi<lerable,  and  the  bills  being  soon  re- 
deemed, the  experiment  would  have  been  pro<iuctive  of  not  much 
mischief,  had  it  not  been  followed  by  repeated  emissions  to  a 
much  larger  amount  The  subsequent  history  of  Massachusetts 
abounds  with  proofs  of  the  exiU  with  which  paper  money  is 
fraught,  whether  it  be  or  be  not  a  legal  tender. 

Paper  money  was  also  issued  in  other  colonies,  both  in  the 
north  and  south;  and  whether  made  a  tender  or  not,  was  pro- 
ductive of  evils  in  proportion  to  the  quantitjy  emitted.  In  the 
war  which  commenced  in  America  in  1755,  Virginia  issued 
paper  money  at  several  successive  sessions,  under  the  appella- 
tion of  treasury  notes.  This  was  made  a  tender.  Emissions 
were  afterwards  made  in  1709,  in  1771,  and  in  1773.  These 
were  not  made  a  tender;  but  they  circidated  together;  were 
equally  bills  of  cre<iit;  and  were  productive  of  the  same  effects. 
In  1775  a  considerable  emission  was  made  for  the  purposes  of 
the  war.  The  bills  were  declared  to  be  current,  but  were  not 
made  a  tender*  In  1770  an  additional  emission  was  made,  and 
the  bills  were  declared  to  be  a  tender.  The  bills  of  1775  and 
1776  circulated  together,  were  equally  bills  of  credit,  and  were 
productive  of  the  same  consequences. 

Congress  emitted  bills  of  credit  to  a  large  amount;  and  did  not, 
perhaps  could  not,  make  them  a  legal  tender.  This  power  re- 
sided in  the  states.  In  May,  1777,  the  legislature  of  Virginia 
passed  an  act,  for  the  first  time,  making  the  bills  of  credit  issued 
under  the  authority  of  congress  a  tender,  so  far  as  to  extinguish 
interest.  It  was  not  until  March,  1781,  that  Virginia  passed  an 
act  making  all  the  bills  of  credit  which  had  been  emitted  by  con- 
gress, and  all  which  had  been  emitted  by  the  state,  a  l^ial  ten- 
der in  payment  of  debts.  Yet  they  were,  in  every  sense  of  the 
word,  bills  of  credit  previous  to  that  time,  and  were  productive 
of  all  the  consequences  of  paper  money.  We  cannot,  then,  as- 
sent to  the  proposition,  that  the  history  of  our  country  furnishes 
any  just  argument  in  favor  of  that  restricted  construction  of 
the  constitution  for  which  the  coumsel  for  the  defendant  in  error 
contends. 
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The  certificates  for  wMch.  this  note  was  given  being  in  truth 
**  bills  of  credit"  in  the  sense  of  the  constitution,  we  are  brought 
to  the  inquiry, — 

Is  the  note  valid  of  which  they  form  the  consideration  ? 

It  has  been  long  settled  tiiat  a  promise  made  in  consideration 
of  an  act  which  is  forbidden  by  law  is  void.  It  will  not  be  ques- 
tioned that  an  act  forbidden  by  the  constitution  of  the  United 
States,  which  is  the  supreme  law,  is  against  law.  Now  the  con- 
stitution forbids  a  state  to  "emit  bills  of  credit"  The  loan  of 
these  certificates  is  the  very  act  which  is  forbidden^  It  is  not 
the  making  of  them,  while  they  lie  in  the  loan  offices,  but  the 
issuing  of  them,  the  putting  them  into  cii'culation,  which  is  the 
act  of  euussion;  the  act  that  is  forbidden  by  tlie  constitution. 
The  consideration  of  this  note  is  the  emission  of  bills  of  credit 
by  the  state.  The  very  act  which  constitutes  the  consideration 
is  the  act  of  emitting  bills  of  credit,  in  the  mode  prescribed  by 
the  law  of  Missouri;  which  act  is  prohibited  by  the  constitution 
of  the  United  States. 

Cases  which  we  cauuot  distinguish  from  this  in  principle  have 
been  decide<l  in  state  courts  of  great  respectability,  and  in  this 
court  In  the  case  of  TJie  Springfield  Bank  v.  Merrick  et  at,  (14 
Mass.  Reports,  322)  a  note  was  made  payable  in  certain  bUls, 
the  loaning  or  negotiating  of  which  was  prohibited  by  statute, 
inflicting  a  penalty  for  its  violation.  The  note  was  held  to  be 
void.  Had  this  note  been  made  in  consideration  of  these  bills, 
instead  of  being  made  payable  in  them,  it  w^ould  not  have  been 
less  repugnant  to  the  statute;  and  would,  consequently,  have 
been  equally  void^ 

In  Hunt  v.  Knickerbocker,  (5  Johnson's  Reports,  327.)  it  was 
decided  that  an  agreement  for  the  sale  of  tickets  in  a  lottery  not 
authorized  by  the  legislatui-c  of  the  state,  although  instituted  un- 
der the  authority  of  the  government  of  another  state,  is  contrary 
to  the  spirit  and  policy  of  the  law,  and  void.  The  consideration 
on  which  the  agreement  was  founded  being  illegal,  the  agree- 
ment was  void.  The  books,  both  of  Massachusetts  and  New 
York,  abound  with  cases  to  the  same  effect    They  turn  upon 
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the  question,  whether  the  particular  case  is  within  the  principle, 
not  on  the  principle  itself.  It  has  never  been  doubted  tliat  a 
note  given  on  a  consideration  which  is  prohibited  by  law  is  void. 
Had  the  issuing  or  cii*culation  of  certificates  of  this  or  of  any 
other  <lescription  been  prohibited  by  a  statute  of  ^lissouri,  could 
a  suit  have  been  sustained  in  the  courts  of  that  state  on  a  note 
given  in  consideration  of  the  prohibited  certificates  ?  If  it  could 
not,  are  the  prohibitions  of  the  constitution  to  be  held  less  saci'od 
than  those  of  a  state  law  ? 

It  had  been  determined,  independently  of  the  acts  of  congress 
on  that  subject,  tliat  sailing  under  the  license  of  an  enemy  is 
illegal.  Patton  v.  Nichohon  (3  Wheaton's  Reports,  204)  was  a 
suit  brought  in  one  of  the  courts  of  this  district  on  a  note  given 
by  Nicholson  to  Patton,  both  citizens  of  the  United  States,  for 
a  British  license.  The  United  States  were  then  at  war  with 
Great  Britain ;  but  the  license  was  procured  without  any  inter- 
course with  the  enemy.  The  judgment  of  the  circuit  court  was 
in  favor  of  the  defendant;  and  the  plaintiff  sued  out  a  vrnt  of 
eiTor.  The  counsel  for  the  defendant  in  error  was  stopped,  the 
court  declaring  that  the  use  of  a  license  from  the  enemy  being 
unlawful,  one  citizen  had  no  right  to  purchase  from  or  sell  to  an- 
other such  a  license,  to  be  used  on  board  an  American  vessel. 
The  consideration  for  which  the  note  was  given  beinfe  unlawful, 
it  followe<l,  of  course,  that  the  note  was  void. 

A  majority  of  the  court  feels  constrained  to  say  that  the  con- 
sideration on  which  the  note  in  this  case  was  given  is  against 
the  highest  law  of  the  land,  and  that  the  note  itself  is  utterly 
void.  In  rendering  judgment  for  the  plaintiff,  the  court  for  tlie 
state  of  Missouri  decided  in  favor  of  the  validity  of  a  law  which 
is  repugnant  to  the  constitution  of  the  United  States. 

In  the  argument,  we  have  been  reminded  by  one  side  of  the 
dignity  of  a  sovereign  state,  of  the  humiliation  of  her  submit- 
ting herself  to  this  tribunal,  of  the  dangers  which  may  resiUt 
from  inflicting  a  wound  on  that  dignity;  by  the  other,  of  the  still 
superior  dignity  of  the  people  of  the  United  States,  who  have 
spoken  their  will  in  terms  which  we  cannot  misunderstand. 
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To  these  admonitioiis  we  cau  only  answer,  that,  if  the  exer- 
cise of  that  jurisdiction  which  has  been  imposed  upon  us  by  the 
constitution  and  laws  of  the  United  States  sliall  be  calculated 
to  bring  on  those  dangers  which  have  been  indicated;  or  if  it 
shall  be  indispensable  to  the  preservation  of  the  union,  and,  con- 
sequently, of  the  independence  and  liberty  of  these  states;  these 
are  considerations  which  address  themselves  to  those  depart- 
ments which  may  with  perfect  propriety  be  influenced  by  them. 
This  department  can  listen  only  to  the  man<lates  of  law;  and 
can  tread  only  that  path  which  is  marked  out  by  duty. 

The  judgment  of  the  supreme  court  of  the  state  of  Missouri 
for  the  first  judicial  district  is  i*eversed ;  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  the  defendants. 
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PEOVIDENCE  BANK  v.  BILLINGS  AND  PITTMAN. 

January  Term,  1830. 

[4  Peten's  Reports,  514-665.] 

The  facts  of  this  case  are  so  fully  stated  in  the  following  opin- 
ion of  the  court  as  deliyered  by  the  chief  justice,  that  no  abstract 
is  needed : — 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  highest 
court  for  the  state  of  Ehode  Island,  in  an  action  of  trespass 
brought  by  the  plaintifl  in  error  against  the  defendant. 

In  November,  1791,  the  legislature  of  Ehode  Island  granted 
a  charter  of  incorporation  to  certain  individuals  who  ha/i  asso- 
ciated themselves  together  for  the  purpose  of  forming  a  banking 
company.  They  are  incorporated  by  the  name  of  the  "Presi; 
dent,  Directors,  and  Company  of  the  Providence  Bank;"  and 
have  the  ordinary  powers  which  are  supposed  to  be  necessary 
for  the  usual  objects  of  such  associations. 

In  1822  the  legislature  of  Rhode  Island  passed  ^^  An  Act  im- 
posing a  Duty  on  Licensed  Persons  and  others,  and  Bodies  Cor- 
porate within  the  State;''  in  which,  among  others  things,  it  is 
enacted  'Hhat  there  shall  be  paid,  for  the  use  of  the  state,  by 
each  and  every  bank  within  the  state,  except  the  Bank  of  the 
United  States,  the  sum  of  fifty  cents  on  each  and  every  thousand 
dollars  of  the  capital  stock  actually  paid  in^"  This  tax  was 
afterwards  augmented  to  one  dollar  and  twenty-five  cents. 

The  Providence  Bank,  having  determined  to  resist  the  pay- 
ment of  this  tax,  brought  an  action  of  trespass  against  the  offi- 
cers by  whom  a  warrant  of  distress  was  issued  against  and 
served  upon  the  property  of  the  bank  in  pursuance  of  the  law- 
The  defendants  justify  the  taking,  set  out  in  the  declaration, 
under  the  act  of  assembly  imposing  the  tax;  to  which  plea  the 
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plaintiffs  demur,  nnd  assign,  for  cause  of  demun'er,  that  the  act 
is  repugnant  to  the  constitution  of  the  United  States,  inasmuch 
as  it  impairs  tlie  obligation  of  the  contract  created  by  their  char- 
ter of  incorporation.  Judgment  was  given  by  the  court  of  com- 
mon pleas  in  favor  of  the  <lefendants;  which  ju<lgment  was,  on 
api>eal,  confirmed  by  the  supreme  judicial  court  of  the  state. 
That  judgment  has  been  brought  before  this  court  by  a  writ  of 
en'or. 

It  has  been  settled  that  a  contract  entered  into  between  a 
state  and  an  individual  is  as  fully  protecte<l  by  the  tenth  section 
of  the  first  article  of  the  constitution  as  a  contract  between  two 
iudivicluals;  and  it  is  not  denie<l  that  a  charter  incorporating  a 
bank  is  a  contract.  Is  this  conti'act  impaired  by  taxing  the  banks 
of  the  state  ? 

Tliis  question  is  to  be  answered  by  the  charter  itself. 

It  contains  no  stipulation  promising  exemption  from  taxation. 
The  state,  then,  has  made  no  express  contract  which  has  been 
impaired  by  the  act  of  which  the  jdaintiffs  complain.  !No  words 
iiave  been  foun<l  in  the  charter,  which,  in  themselves,  would  jus- 
tify the  opinion  that  the  power  of  taxation  was  in  the  view  of 
either  of  the  parties;  and  that  an  exemption  of  it  was  intended, 
though  not  expressed.  The  plaintiffs  find  great  difficulty  in 
showing  that  the  chai^ter  contains  a  promise,  either  express  or 
imi)lied.  not  to  tax  the  banki  The  elaborate  and  ingenious  argu- 
ment which  has  been  urged  amounts,  in  substance,  to  this  :  The 
chai'ter  authorizes  the  bank  to  emjiloy  its  capital  in  banking 
ti-ansactions,  for  the  benefit  of  the  stockholders.  It  binds  the 
state  to  permit  these  transactions  for  this  object  Any  law  ar- 
resting directly  the  operations  of  the  bank  would  violate  this 
obligation,  and  would  come  within  the  prohibition  of  the  con- 
stitution. But,  as  that  cannot  be  done  circuitouslv  which  mav 
not  be  done  dii-ectly,  the  charter  restrains  the  state  from  passing 
any  act  which  may  indirectly  destroy  the  profits  of  the  bank. 
A  power  to  tax  the  bank  nmy,  unquestionably,  be  carried  to  such 
an  excess  as  to  t«ke  all  its  profits,  and  still  more  than  its  profits, 
for  the  use  of  the  state;  an<l,  consequently,  destroy  the  institu- 
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tion.  Now,  whatever  may  be  the  rule  of  expediency,  the  con- 
stitutionality of  a  measure  depends  not  on  the  degree  of  its  exer- 
cise, but  on  its  principle.  A  power,  therefore,  which  may,  in 
effect,  destroy  the  charter,  is  inconsistent  with  it,  and  is  im- 
pliedly renounced  by  granting'  it.  Such  a  power  cannot  be  exer- 
cised without  impairing  the  obligation  of  the  contract.  When 
pushed  to  its  extreme  point,  or  exercised  in  moderation,  it  is  the 
same  power,  and  is  hostile  to  the  ri^ts  granted  by  the  char- 
ter. This  is  substantially  the  argujnent  for  the  bank.  The 
plaintiffs  cite  and  rely  on  several  sentiments  expressed  on  vari- 
ous occasions  by  this  court,  in  support  of  these  positions. 

The  claim  of  the  Providence  Bank  is  certainly  of  the  first  im- 
pression. The  power  of  taxing  moneyed  corporations  has  been 
frequently  exercised;  and  has  never  before,  so  far  as  is  known, 
been  resisted.  Its  novelty,  how^ever,  furnishes  no  conclusive 
argument  against  it. 

That  the  taxing  power  is  of  vital  importance,  that  it  is  essen- 
tial to  the  existence  of  government,  are  truths  which  it  cannot 
be  necessary  to  re-affirm.  They  are  acknowledged  and  asserted 
by  all.  It  would  seem  that  the  relinquishment  of  such  a  pow^oT 
is  never  to  be  assumed.  We  will  not  say  that  a  state  may  not 
relinquish  it;  that  a  consideration  sufficiently  valuable  to  induce 
a  partial  release  of  it  may  not  exist;  but,  as  the  whole  commu- 
nity is  interested  in  retaining  it  undiminished,  that  conmiunity 
has  a  right  to  insist  that  its  abandonment  ought  not  to  be  pre- 
sumed, in  a  case  in  which  the  deliberate  purpose  of  the  state  to 
abandon  it  does  not  appear^ 

The  plaintiffs  would  give  to  this  charter  the  same  construction 
as  if  ft  contained  a  clause  exempting  the  bank  from  taxation  on 
its  stock  in  trade.  But  can  it  be  supposed  that  such  a  clause 
would  not  enlarge  its  privileges  ?  They  contend  that  it  must 
be  implie<l ;  because  the  power  to  tax  may  be  so  wielded  as  to  de- 
feat the  purpose  for  which  the  charter  was  granted.  And  may 
not  this  be  sai<l  with  equal  truth  of  other  legislative  powers  ? 
Does  it  not  also  apply  with  equal  force  to  every  incorporated 
company  ?    A  company  may  be  incorporated  for  the  purpose  of 
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trading  in  goods  as  well  as  trading  in  money.  If  the  policy  of 
the  state  should  lead  to  the  imposition  of  a  tax  on  unincorpor- 
ated companies,  could  those  w  hich  might  be  incorporated  claim 
an  exemption,  in  virtue  of  a  charter  which  does  not  indicate 
such  an  intention  ?  The  time  may  come  when  a  duty  may  Be 
imposed  on  manufactures.  Would  an  incorporate<l  company  be 
exempted  from  this  duly,  as  the  mere  consequence  of  its  charter  ? 

The  great  object  of  an  incorporation  is  to  bestow  the  character 
and  properties  of  individuality  on  a  collective  and  changing 
body  of  men.  This  capacity  is  always  given  to  such  a  body. 
Any  privileges  which  may  exempt  it  from  the  buniens  common 
to  individuals  do  not  flow  necessarily  from  the  charter,  but  must 
be  expressed  in  it,  or  they  do  not  exist. 

If  the  power  of  taxation  is  inconsistent  with  the  charter,  be- 
cause it  may  be  so  exercised  as  to  destroy  the  object  for  which 
the  charter  is  given,  it  is  equally  inconsistent  with  every  other 
charter,  because  it  is  equally  capable  of  working  the  destruction 
of  the  objects  for  which  every  other  charter  is  given.  If  the 
grant  of  a  power  to  tra4le  in  money  to  a  given  amount  implies  an 
exemption  of  the  stock  in  tra<le  from  taxation,  because  the  tax 
may  absorb  all  the  profits,  then  the  grant  of  any  other  thing  im- 
plies the  same  exemption ;  for  that  thing  may  be  taxed  to  an  ex- 
tent which  will  render  it  totally  unprofitable  to  the  grantee; 
Land,  for  example,  has,  in  many,  perhaps  in  all  the  states,  been 
granted  by  government  since  the  adoption  of  the  constitu- 
tion. This  grant  is  a  contract,  the  object  of  which  is  that  the 
profits  issuing  from  it  shall  inure  to  the  benefit  of  the  grantee. 
Yet  the  power  of  taxation  may  be  carried  so  far  as  to  absorb 
these  profits.  Does  this  impair  the  obligation  of  the  contract  ? 
The  idea  is  rejecte<l  bj'  all ;  and  the  proposition  appears  so  extra- 
vagant that  it  is  difUcult  to  admit  any  resemblance  in  the  cases. 
And  yet,  if  the  proposition  for  which  the  plaintiffs  contend  be 
true,  it  carries  us  to  this  point.  That  proposition  is,  that  a 
power  which  is  in  itself  capable  of  being  exerted  to  the  total 
destruction  of  the  grant,  is  inconsistent  ^yiih  the  grant;  and  is, 
luerefore,  impliedly  relinquished  by  the  grantor,  though  the 
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language  of  the  instrameiit  coDtains  no  allusion  to  the  subject.  If 
this  be  an  abstract  truth,  it  may  be  supposed  universal.  But  it 
is  not  universal;  and  therefore  its  truth  cannot  be  admitted,  in 
these  broad  terms,  in  any  case.  We  must  look  for  the  exemption 
in  the  language  of  the  instrument;  and  if  we  do  not  find  it  there, 
it  would  be  goin^  very  fai*  to  insert  it  by  construction. 

The  power  of  legislation,  and,  consequently,  of  taxation, 
operates  on  all  the  persons  and  property  belonging  to  the  body 
politic.  This  is  au  original  principle,  which  has  its  foundation 
in  society  itself.  It  is  granted  by  all,  for  the  benefit  of  all.  It 
j^sides  in  government  as  a  part  of  itself,  and  nee<l  not  be  re- 
served, when  property  of  any  description,  or  the  right  to  use  it 
in  any  manner,  is  granted  to  individuals  or  corporate  bodies. 
However  absolute  the  right  of  an  individual  may  be,  it  is  still 
in  the  nature  of  that  right,  that  it  must  bear  a  portion  of  the 
public  burdens;  and  that  portion  must  be  determined  by  the 
legislature-  This  ^ital  power  may  be  abused ;  but  the  constitu- 
tion of  the  United  States  was  not  intended  to  furnish  the  cor- 
rective for  every  abuse  of  power  which  may  be  committed  by 
the  state  governments.  The  interest,  wisdom,  and  justice  of 
the  representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security,  where  there  is  no  express  contract, 
against  unjust  and  excessive  taxation,  as  well  as  against  unwise 
legislation  generally.  This  principle  was  laid  doA^n  in  the  case 
of  M'CuUoch  v.  The  State  of  Maryland^  and  in  Oshom  et  al,  v.  The 
Bank  of  the  United  States.  Both  those  cases,  we  think,  proceeded 
on  the  admission  that  an  incorporated  bank,  unless  its  charter 
shall  express  the  exemption,  is  no  more  exempted  from  taxation 
than  an  unincorporated  company  would  be,  carrying  on  the  same 
business. 

The  case  of  Fletcher  v.  Peck  has  been  cited;  but  in  that  case 
the  legislature  of  (Jeorgia  passed  an  act  to  annul  its  grant  The 
case  of  the  State  of  New  Jersey  v.  Wilson  has  been  also  men- 
tiened;  but  in  that  case  the  stipulation  exempting'  the  land  from 
taxation  was  made  in  express  words. 

The  reasoning  of  the  court  in  the  case  of   M^CuUoeh  v.    The 
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Slate  of  Maryland  kas  been  applied  to  this  case;  but  the  court 
itself  appears  to  have  provided  against  this  application.  Its 
opinion  in  that  case,  as  well  as  in  Osbom  et  at.  v.  The  Bank  of  the 
United  States,  was  founded  expressly  on  the  supremacy  of  the 
la\\  s  of  congivss,  and  the  necessary  consequence  of  that  suprem- 
acy to  exeini»t  its  instruments,  emi)loye<l  in  the  execution  of  its 
jjowers,  from  the  operation  of  any  interfering  power  whatever. 
In  reasoning  on  the  ailment,  that  the  power  of  taxation  was  not 
conlined  to  tlie  iieople  and  property  of  a  state,  but  might  be  exer- 
cised on  every  object  brought  within  its  junsdiction,  this  court 
admitted  tlie  truth  of  the  proposition;  an<l  added,  that  "the 
power  was  an  incident  of  sovereignty,  and  was  co-extensive 
with  tliat  to  which  it  was  an  incident.  All  subjects, '^  the  court 
said,  **over  which  the  sovereign  power  of  a  state  extends,  are 
objects  of  taxation."  "The  sovereignty  of  a  state  extends  to 
everytliing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  perudssiou;  but  does  it  extend  to  those  means  which  are  em- 
l)loyed  by  congress  to  cany  into  execution  powers  conferred  on 
that  body  by  tlie  people  of  the  T;nite<l  States  ?    We  think  not." 

80  in  the  case  of  Osbom  v.  The  Bank  of  Uie  United  States^ 
the  court  said,  '*the  argument  "  in  favor  of  the  right  of  the  state 
to  tax  the  bank  "  supposes  the  cori)oration  to  have  been  oiiginated 
for  the  nmna^j^ement  of  an  indivi<lual  concern,  to  be  founde<l  upon 
contract  between  in<lividuals,  having  private  trade  and  private 
prolit  for  its  great  eiid  an<l  principal  object. 

"If  these  i»remises  were  true,  the  conclusion  drawn  from  them 
would  be  inevitable.  This  mere  private  corporation,  engageti 
in  its  own  business,  would  certainly  be  subject  to  the  taxing 
lK)\ver  of  the  state  as  any  individual  would  be.-- 

The  court  was  certainly  not  discussing  the  question,  whether 
a  tiix  imj^osed  by  a  state  on  a  bank  chartere<l  by  itself  impaired 
the  obligation  of  its  contract;  an<l  these  opinions  are  not  con- 
clusive as  tliey  would  be  had  they  been  delivered  in  such  a  case; 
but  they  sliow  that  the  question  was  not  considered  as  doubtful, 
and  that  inferences,  drawn  from  genei-al  expressions  pointed  to 
a  different  subject  cannot  be  correctly  drawn. 

4  Pet.  564. 


PROVIDENCE  BANK    V.    BILMNGB  AND  PITTMAN.  411 

We  have  reflecte<l  seriously  on  this  case,  and  are  of  opinion 
that  the  act  of  the  legislature  of  Rhode  Island,  passed  in  1822, 
imposing  a  duty  on  licensed  persons  and  others,  and  bodies  cor- 
porate within  the  state,  does  not  impair  the  obligation  of  the 
contract  created  by  the  charter  granted  to  the  plaintiffs  in  error. 
It  is,  therefore,  the  opinion  of  this  coui*t  that  there  is  no  error  in 
the  judgment  of  the  supreme  judicial  court  for  the  state  of 
Rhode  Island,  affirming  the  judgment  of  the  court  of  common 
pleas  in  this  case;  and  the  same  is  affii'med;  and  the  cause  is 
remanded  to  the  said  supreme  judicial  court,  that  its  judgment 
may  be  finally  entered. 
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THE  CHEROKEE  NATION  r.  THE  STATE  OF  (lEOEGIA. 

January  Term,  1831. 

[5  PeteiVs  Reports,  1-80.] 

So  far  as  the  opinion  of  the  court  is  concerned,  it  would  be 
useless  to  state  the  facts  of  this  case  more  fully  than  is  done  in 
thai)  opinion,  as  it  was  given  by  Chief  Justice  Marshall  as 
follows  : — 

This  bill  is  brought  by  the  Cherokee  nation,  praying  an  in- 
junction to  restrain  the  state  of  (ieorgia  from  the  execution  of 
certain  laws  of  that  state,  which,  as  is  alleged,  go  directly  to 
annihilate  the  Cherokees  as  a  political  societj^,  and  to  seize,  for 
the  use  of  Georgia,  the  lands  of  the  nation,  w^hich  have  been 
assured  to  them  by  the  United  States  in  solemn  treaties  repeat- 
edly made  and  still  in  force. 

If  courts  were  permitted  to  indulge  their  sympathies,  a  case 
better  calculated  to  excite  them  can  scarcely  be  imagined.  A 
people  once  numerous,  powerful,  and  truly  independent,  found 
by  our  ancestors  in  the  quiet  and  uncontrolled  possession  of  an 
ample  domain,  gradually  sinking  beneath  our  superior  policy, 
our  arts,  and  our  arms,  have  yielded  their  lands  by  successive 
treaties,  each  of  which  contains  a  solemn  guarantee  of  the  resi- 
due, until  they  retain  no  more  of  their  fornierly  extensive  terri- 
tory than  is  <leemed  necessary  to  their  comfortable  subsistence. 
To  preserve  this  remnant  the  present  application  is  made. 

Before  we  can  look  into  the  merits  of  the  case  a  preliminary 
inquiry  presents  itself  :  Has  this  court  jurisdiction  of  the  cause  ? 

The  third  article  of  the  constitution  describes  the  extent  of 
the  judicial  power.  The  second  section  closes  an  enumeration 
of  the  cases  to  which  it  is  extended,  with  "controversies  "  "be- 
tween a  state,  or  the  citizens  thereof,  and  foreign  states,  citizens, 
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or  subjects."  A  subsequent  clause  of  the  same  section  gives  the 
supreme  court  original  jurisdiction  in  all  cases  in  which  a  state 
shall  be  a  party.  The  party  defendant  may,  then,  unquestion- 
ably,  be  sued  in  this  court.  May  the  plaintiff  sue  in  it  ?  Is  the 
Cherokee  nation  a  foreign  state  in  the  sense  in  ^hich  that  term 
is  used  in  the  Qonstitution  ? 

The  counsel  for  the  plaintifls  have  maintained  the  affirmative 
of  this  proposition  with  gi*eat  earnestness  and  ability.  So  much 
of  the  argument  as  was  intended  to  prove  the  character  of  the 
Cherokees  as  a  state,  as  a  distinct  political  society,  separated 
from  others,  cax)able  of  managing  its  own  affairs  and  governing 
itself,  has,  in  the  opinion  of  the  majority  of  the  judges,  been  com- 
pletely successful  They  have  been  uniformly  treated  as  a  state 
from  the  settlement  of  our  country.  T\\<^.  numerous  treaties 
made  with  them  by  the  United  States  recogiii7.e  them  as  a  peo- 
ple capable  of  maintaining  the  relations  of  peace  and  war,  of 
being  responsible  in  their  political  character  for  any  violation 
of  their  engagements,  or  for  any  aggression  committed  on  the 
citizens  of  the  United  States  by  any  individual  of  their  commu- 
nity. Laws  have  been  enacted  in  the  spirit  of  these  treaties. 
The  acts  of  our  government  plainly  recognize  the  Cherokee 
nation  as  a  state,  and  the  courts  are  bound  by  those  acts^ 

A  question  of  much  more  difficulty  remains  :  Do  the  Cher- 
okees constitute  a  foreign  state  in  the  sense  of  the  constitution  ? 

The  counsel  have  shown  conclusively  that  they  are  not  a  state 
of  the  union,  and  have  insisted,  that,  individually,  they  are  aliens, 
not  owing  allegiance  to  the  United  States.  An  aggregate  of 
aliens  composing  a  state  must,  they  say,  be  a  foreign  state.  Each 
individual  being  foreign,  the  whole  must  be  foreign. 

This  arsrument  is  imposing,  but  we  must  examine  it  more 
closely  before  we  yield  to  it.  The  condition  of  the  Indians  in 
relation  to  the  United  States  is,  perhaps,  unlike  that  of  any  other 
two  x>eople  in  existence.  In  the  general,  nations  not  owing  a 
common  allegiance  are  foreign  to  each  other.  The  term  "foreign 
nation  "  is,  with  strict  propriety,  applicable  by  either  to  the 
other.    But  the  relation  of  the  Indians  to  the  United  States  is 
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marked  by  peculiar  and  cardinal  distinctions  which,  exist  no- 
where else. 

The  Indian  territory  is  admitted  to  compose  a  part  of  the 
United  States.  In  all  our  maps,  geographical  treatises,  histo- 
ries, and  laws,  it  is  so  considered.  In  all  our  intercourse  with 
foreign  nations,  in  our  commercial  regulations,  in  any  attempt 
at  intercourse  between  Indians  and  foreign  nations,  they  are 
considered  as  within  the  jurisdictional  limits  of  the  United 
States,  subject  to  many  of  those  restraints  which  are  imposed 
upon  our  own  citizens.  They  acknowle<ige  themselves  in  their 
treaties  to  be  under  the  protection  of  the  United  States;  they 
admit  that  the  United  States  shall  have  the  sole  and  exclusive 
right  of  regulating  the  trade  with  them,  and  managing  all  their 
adXairs  as  they  think  proper;  and  the  Cherokees,  in  particular, 
were  allowed  by  the  treaty  of  Hopewell,  which  precede<l  the 
constitution,  "to  send  a  deputy  of  their  choice,  whenever  they 
think  fit,  to  congress."  Treaties  were  made  with  some  tribes 
by  the  state  of  New  York,  under  a  then  unsettled  construction 
of  the  confederation,  by  which  they  ceded  all  their  lands  to 
that  state,  taking  back  a  limited  grant  to  themselves,  in  which 
they  admit  their  dependence. 

Though  the  Indians  are  acknowledged  to  have  an  unques- 
ticmable,  and  heretofore  unquestioned,  right  to  the  lands  they 
occupy,  until  that  right  shall  be  extinguished  by  a  voluntary 
cession  to  our  government;  yet  it  may  well  be  doubted  whether 
those  tribes  which  reside  within  the  acknowledged  boundaries 
of  the  United  States  can,  with  strict  accuracy,  be  denominated 
foreign  nations.  They  may,  more  correctly,  perhaps,  be  de- 
nominated domestic  dependent  nations.  They  occupy  a  terri- 
tory to  which  we  assert  a  title  independent  of  their  will,  which 
must  take  effect  in  point  of  possession  when  their  right  of  pos- 
session ceases.  Meanwhile  they  are  in  a  state  of  pupilage. 
Their  relation  to  the  United  States  resembles  that  of  a  war<l  to 
his  guardian. 

They  look  to  our  government  for  protection;  rely  upon  its 
kindness  and  its  power;  appeal  to  it  for  relief  to  their  wants; 
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and  address  the  president  as  their  great  father.  They  and 
their  country  are  considered  by  foreign  nations,  as  well  as  by 
ourselves,  as  being  so  completely  under  the  sovereignty  and 
dominion  of  the  United  States  that  any  attempt  to  acquire 
their  lands,  or  to  form  a  political  connexion  with  them,  would 
be  considered  by  all  as  an  invasion  of  our  territory,  and  an  act 
of  hostility. 

These  considerations  go  far  to  support  the  opinion  that  the 
framers  of  our  constitution  had  not  the  Indian  tribes  in  view, 
when  they  oi)ened  the  courts  of  the  union  to  controversies 
between  a  state  or  the  citizens  thereof,  and  foreign  states. 

In  considering  this  subject,  the  habits  and  usages  of  the 
Indians,  in  their  intercourse  with  their  white  neighbors,  ought 
not  to  be  entirely  disregarded.  At  the  time  the  constitution 
•was  framed,  the  idea  of  appealing  to  an  American  court  of 
justice  for  an  assertion  of  riffht  or  a  redress  of  wronij,  had, 
perhaps,  never  entered  the  mind  of  an  Indian  or  of  his  tribe. 
Theii*  appeal  was  to  the  tomahawk,  or  to  the  government. 
This  was  well  understood  bv  the  statesmen  who  framed  the 
constitution  of  the  United  States,  and  might  furnish  some  rea- 
son for  omitting  to  enumerate  them  among  the  parties  who 
might  sue  in  the  courts  of  the  union.  Be  this  as.  it  may,  the 
peculiar  relations  between  the  United  States  and  the  Indians 
occupying  our  territory  are  such  that  we  should  feel  much 
difficulty  in  considering  them  as  designated  by  the  term  '^  foreign 
state,"  were  there  no  other  part  in  the  constitution  which 
might  shed  light  on  the  meaning  of  these  words.  But  we  think, 
that,  in  construing  them,  considerable  aid  is  furnished  by  that 
clause,  in  the  eighth  section  of  the  third  article,  which  empow- 
ers congress  to  "regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes." 

In  this  clause  they  are  as  clearly  contradistinguished  by  a 
name  appropriate  to  themselves,  from  foreign  nations,  as  from 
the  several  states  composing  the  union.  They  are  designated 
by  a  distinct  appellation;  and  as  this  appellation  can  be  applied 
to  neither  of  the  others,  neither  can  the  appellation  distingnish- 
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ing  either  of  the  others  be,  in  fair  constraction,  applied  to  them. 
The  objects,  to  which  the  power  of  regolatiDg  commerce  mi^t 
be  directed,  are  divided  into  three  distinct  classes, — ^foreign 
nations,  the  several  states,  and  Indian  tribes.  When  forming 
this  article,  the  convention  considered  them  as  entirely  distinct 
We  cannot  assume  that  the  distinction  was  lost  in  framing  a 
subsequent  article,  unless  there  be  something  in  its  langnage  to 
authorize  the  assumption. 

The  counsel  for  the  plaintiffs  contend  that  the  words  '^Indian 
tribes"  were  introduced  into  the  article  empowering  congress 
to  regulate  commerce,  for  the  purpose  of  removing  those  doubts 
in  which  the  management  of  Indian  affairs  was  involveil  by  the 
language  of  the  ninth  article  of  the  confederation.  Intending 
to  give  the  whole  power  of  managing  those  affairs  to  the  gov- 
ernment about  to  be  instituted,  the  convention  conferred  itk 
explicitiy;  and  omitted  those  qualifications  which  embarrassed 
the  exercise  of  it  as  granted  in  the  confederation.  This  may 
be  admitte<l  without  weakening  the  construction  which  has 
been  intimated.    Had  the  Indian  tribes  been  foreign  nations  in 

the  view  of  the  convention,  this  exclusive  power  of  regulating 
intercourse  with  them  might  have  been,  and,  most  probably,, 
would  have  been,  specifically  given,  in  language  indicating  that 
idea,  not  in  language  contradistinguishing  them  from  foreign 
nations.  Congress  might  have  been  empowered  "to  regulate 
commerce  with  foreign  nations,  including  the  Indian  tribes,  and 
among  the  several  states."  This  language  would  have  sug- 
gested itself  to  statesmen  who  considered  the  Indian  tribes  as 
foreign  nations,  and  were  yet  desirous  of  mentioning  them 
particularly. 

It  has  been  also  said  that  the  same  words  have  not  neces- 
sarily the  same  meaning  attached  to  them  when  found  in  dif- 
ferent parts  of  the  same  instrument:  their  meaning  is  controlled 
by  the  context.  This  is  undoubtedly  true.  In  common 
language  the  same  word  has  various  meanings,  and  the  peculiar 
sense  in  which  it  is  used  in  any  sentence  is  to  be  determined 
by  the  context    This  may  not  be  equally  true  with  respect  to 
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proper  names.  "Foreign  nations'*  is  a  general  term,  the  appli- 
cation of  which  to  Indian  tribes,  when  used  in  the  American 
constitution,  is,  at  best,  extremely  questionable.  In  one  article, 
in  which  a  power  is  given  to  be  exercised  in  regard  to  foreign 
nations  generally,  and  to  the  Indian  tribes  particularl.y,  they 
are  mentioned  as  separate  in  terms  clearly  contradistinguishing 
them  from  each  other.  We  perceive  plainly  that  the  constitu- 
tion in  this  article  does  not  comprehend  Indian  tribes  in  the 
general  term  "foreign  nations,"  not,  we  presume,  because  a 
tribe  may  not  be  a  nation,  but  because  it  is  not  foreign  to  the 
United  States.  When,  afterwards,  the  term  "foreign  state" 
is  introduced,  we  cannot  impute  to  the  convention  the  intention 
to  desert  its  former  meaning,  and  to  comprehend  Indian  tribes 
within  it,  unless  the  context  force  that  construction  on  us.  We 
find  nothing  in  the  context,  and  nothing  in  the  subject  of  the 
article,  which  leads  to  it. 

The  court  has  bestowed  its  best  attention  on  this  question, 
and,  after  mature  deliberation,  the  majority  is  of  opinion  that 
an  Indian  tribe  or  nation  within  the  United  States  is  not  a 
foreign  state  in  the  sense  of  the  constitution,  and  cannot  main- 
tain an  action  in  the  courts  of  the  United  States. 

A  serious  additional  objection  exists  to  the  jurisdiction  of  the 
court  Is  the  matter  of  the  bill  the  proper  subject  for  judicial 
inquiry  and  decision  ?  It  seeks  to  restrain  a  state  from  the 
forcible  exercise  of  legislative  power  over  a  neighboring  people 
asserting  their  independence;  their  right  to  which  the  state 
denies.  On  several  of  the  matters  alleged  in  the  bill,  for  ex- 
ample, on  the  laws  maldng  it  criminal  to  exercise  the  usual  pow- 
ers of  self-government  in  their  own  country  by  the  Cherokee  na- 
tion, this  court  cannot  interpose;  at  least,  in  the  form  in  which 
those  matters  are  presented. 

That  part  of  the  bill  which  respects  the  land  occupied  by  the 
Indians,  and  prays  the  aid  of  the  court  to  protect  their  posses- 
sion, may  be  more  doubtful.  The  mere  question  of  right  might, 
perhaps,  be  decided  by  this  court  in  a  proper  case  with  proper 
parties.    But  the  court  is  asked  to  do  more  than  decide  on  the 
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title.  The  bill  requires  us  to  control  the  legislature  of  Georgia, 
and  to  restrain  the  exertion  of  its  physical  force.  The  propriety 
of  such  an  interposition  by  the  court  may  be  well  questioned. 
It  savors  too  much  of  the  exercise  of  political  power  to  be 
within  the  proi)er  province  of  the  judicial  department.  But 
the  opinion  on  the  point  resi>ecting  parties  makes  it  unneces- 
sary to  decide  this  question. 

If  it  be  true  that  the  Cherokee  nation  have  rights,  this  is  not 
the  tribunal  in  which  those  rights  are  to  be  asserted.  If  it  be 
true  that  wrongs  have  been  intiicted,  and  that  still  greater  aj*e 
to  be  apprehended,  this  is  not  the  tribunal  which  can  redress 
the  past  or  prevent  the  future. 

The  motion  for  an  injunction  is  denied. 
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January  Term,  1832. 

[6  Peters's  Reports,  515-697.] 

Id  this  important  case  the  chief  justice,  who  delivered  the 
opinion  of  the  court,  has  given  every  fact  and  document  neces- 
sary to  a  full  comprehension  of  it,  as  follows : — 

This  cause,  in  every  point  of  view  in  which  it  can  be  placed, 
is  of  the  deepest  interest. 

The  defendant  is  a  state,  a  member  of  the  union,  which  has 
exercised  the  powers  of  government  over  a  people  who  deny 
its  jurisdiction,  and  ai*e  under  the  protection  of  the  United 
States. 

The  plaintiff  is  a  citizen  of  the  state  of  Vermont,  condemned 
to  hard  labor  for  four  years  in  the  penitentiary  of  Georgia; 
untler  color  of  an  act  which  he  alleges  to  be  repugnant  to  the 
constitution,  laws,  and  treaties  of  the  United  States. 

The  legislative  power  of  a  state,  the  controlling  power  of  the 
constitution  and  laws  of  the  United  States,  the  rights,  if  they 
have  any,  the  political  existence  of  a  once  numerous  and  power- 
ful people,  the  personal  liberty  of  a  citizen,  are  all  involved  in 
the  subject  now  to  be  considered. 

It  behoves  this  court,  in  ewery  case,  more  especially  in  this, 
to  examine  into  its  jurisdiction  with  scrutinizing  eyes,  before 
it  proceeds  to  the  exercise  of  a  power  which  is  controverted. 

The  first  step  in  the  performance  of  this  duty  is  the  inquiry, 
w  hether  the  record  is  properly  before  the  court- 
It  is  certified  by  the  clerk  of  the  court  which  pronounced  the 
judgment  of  condemnation  under  which  the  plaintiff  in  error  is 
imprisoned;  and  is  also  authenticated  by  the  seal  of  the  court. 
It  is  returned  witli,  and  annexed  to,  a  writ  of  error  issued  in  regiv 
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lar  form,  the  citation  being  signed  by  one  of  the  associate  jus- 
tices of  the  supreme  court,  and  served  on  the  governor  and  attor- 
ney-general of  the  state,  more  than  thirty  days  before  the  com- 
mencement of  the  term  to  which  the  writ  of  error  was  return- 
able. 

The  judicial  act,  (sections  22,  25,  2  Laws  United  States  64, 
G5,)  so  far  as  it  prescribes  the  mode  of  proceeding,  appears  to 
have  been  literally  pursued. 

In  Febiniary,  1797,  a  rule  (<>  Wheaton's  Rules)  was  made  on 
this  subject,  in  the  following  words:  "It  is  ordered  by  the  court, 
that  the  clerk  of  the  court,  to  which  any  writ  of  error  shall  be 
directed,  may  make  return  of  the  same  by  transmitting  a  true 
copy  of  the  record,  and  of  all  ])roceediugs  in  the  sauie,  under 
his  hand  and  the  seal  of  the  court." 

This  has  been  done.  l>ut  the  signature  of  the  judge  has  not 
been  added  to  that  of  the  clerk.  The  law  does  not  require  it. 
The  rule  does  not  i-equire  it 

In  the  case  of  Martin  v.  Hnntcr^s  Xe^sce  (1  Wlieaton's  Reports, 
304,  3G1,)  an  exception  was  taken  to  the  return  of  the  refusal 
of  the  state  court  to  enter  a  prior  judgment  of  reversal  by  this 
court,  because  it  was  not  made  by  the  judge  of  the  state  court  to 
which  the  writ  was  directed;  but  the  exeeptiou  was  overruled, 
and  the  return  was  held  sullicient.  Id  Buel  v.  Van  Ness,  (8 
AA'heaton's  Reports,  312,)  also  a  writ  of  error  to  a  state  coui-t,  the 
record  was  authenticated  in  the  same  manner.  No  exception 
was  taken  to  it.  These  were  civil  cases.  But  it  has  been  truly 
said  at  the  bar,  that,  in  regard  to  this  process,  the  law  makes  no 
distinction  between  a  criminal  and  civil  case.  The  same  retui*n 
is  required  in  both.  If  the  sanction  of  the  court  could  be  neces- 
sary for  the  establishment  of  this  position,  it  has  been  silently 
given. 

M'Cidloch  v.  The  State  of  Maryland,  (4  Wheaton's  Reports, 
31G)  was  a  qui  tarn  action  brought  to  recover  a  penalty,  and 
the  i-ecord  was  authenticated  by  the  seal  of  the  court  and  tlie 
signature  of  the  clerk,  without  that  of  a  judge.  Braivn  et  al,  v. 
The  State  of  Maryland   was  an  indictment  for  a  line  and  forfeit- 
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ure.  The  record  in  this  capse,  too,  was  authenticated  by  the  seal 
of  the  court  and  the  certificate  of  the  ^lerk.  The  practice  is 
both  ways. 

The  record,  then,  according  to  the  judiciary  act,  and  the  rule 
and  the  practice  of  the  court,  is  regularly  before  us.  The  more 
important  inquiry  is,  Does  it  exhibit  a  case  cognizable  by  this 
tribunal  ? 

The  indictment   charges  the   plaintiff  in  error,  and   others, 
being  white  persons,  with  the  offence  of  "residing  within  the   . 
limits  of  the  Cherokee  nation  without  a  license,"  and  "without 
having  taken  the  oath  to  support  and  defend  the  constitution 
and  laws  of  the  state  of  Georgia." 

The  defendant  in  the  state  court  appeared  in  proper  person, 
and  filed  the  foUoT^dng  plea  : — 

"And  the  said  Samuel  A.  Worcester,  in  his  OT\'n  proper  per- 
son, comes  and  says  that  this  court  ought  not  to  take  further 
cognizance  of  the  action  and  prosecution  aforesaid,  because,  he 
says,  that,  bn  the  loth  day  of  July  in  the  year  1831,  he  was,  and 
still  is,  a  resident  in  the  Cherokee  nation;  and  that  the  said 
supposed  crime  or  crimes,  and  each  of  them,  were  committed, 
if  committed  at  all,  at  the  town  of  New  Echota,  in  the  said 
Cherokee  nation,  out  of  the  jurisdiction  of  this  court,  and  not 
in  the  county  of  Gwinnet,  or  elsewhere,  within  the  jurisdiction 
of  this  court.  And  this  defendant  saith  that  he  is  a  citizen  of 
the  state  of  Vermont,  one  of  the  United  States  of  America,  and 
that  he  entered  the  aforesaid  Cherokee  nation  in  the  capacity  of 
a  duly  authorized  missionary  of  the  American  Board  of  Com- 
missioners for  Foreign  Missions,  under  the  authority  of  the 
president  of  the  United  States,  and  has  not  since  been  required 
by  him  to  leave  it;  that  he  was,  at  the  time  of  his  arrest,  en- 
gaged in  preaching  the  gospel  to  the  Cherokee  Indians,  and  in 
translating  the  Sacred  Scriptures  into  their  language,  with  the 
permissioD  and  approval  of  the  said  Cherokee  nation,  and  in 
accordance  \nth  the  humane  policy  of  the  government  of  the 
United  States,  for  the  civilization  and  improvement  of  the  In- 
dians; and  that  his  residence  there,  for  this  purpose,  is  the  resi- 
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dence  charged  in  the  aforesaid  indictment    And  this  defendant 
farther  saith  that  this  prosecution  the  state  of  Georgia  ought 
not  to  have  or  maintain,  because  he  saith  that  several  treaties 
have,  from  time  to  time,  been  entered  into  between  the  United 
States  and  the  Cherokee  nation  of  Indians,  to  wit,  at  Hopewell, 
on  the  28th  day  of  November,  1785 ;  at  Holston,  on  the  2d  day 
of  July,  1791;  at  Philadeli>hia,  on  the  26th  day  of  June,  1794; 
at  Tellico,  on  the  2d  day  of  October,  1798;  atTellico,  on  the  24th 
day  of  October,  1804;  at  Tellico,  on  the  25th  day  of  October, 
1805;  at  Tellico,  on  the  27th  day  of  October,  1805;  at  Washing- 
ton city,  on  the  7th  day  of  January,  1806;  at  Washington  city, 
on  the  22d  day  of  March,  1816 ;  at  the  Chickasaw  Council  House, 
on  the  14th  day  of  September,  1816;  at  the  Cherokee  Agency,  on 
the  8th  day  of  July,  1817 ;  and  at  Washington  city,  on  the  27th 
day  of  February,  1819;  all  which  treaties  have  been  duly  rati- 
fied by  the  seuate  of  the  United  States  of  America;  and  by  which 
treaties  the  United  States  of  America  acknowledge  the  said 
Cherokee  nation  to  be  a  sovereign  nation,  authorized  to  govern 
themselves,  and  all  persons  who  have  settle<l  within  their  terri- 
tory, free  from  any  right  of  legislative  interference  by  the  several 
states  composing  the  T'oited  States  of  America,  in  reference  to 
acts  done  T\ithin  their  own  territory ;  and  by  which  treaties  the 
whole  of  the  territory  now  occupied  b^^  the  Cherokee  natiou,  on 
the  east  of  the  Mississippi,  has  been  solemnly  guaranteed  to 
them;  all  of  which  treaties  are  existing  treaties  at  this  day, 
and  in  full  force.    By  these  treaties,  and  particularly  by  the 
treaties  of  Hopewell  and  Holston,  the  aforesaid  territors'  is  ac- 
knowledged to  lie  without  the  jurisdiction  of  the  several  states 
composing  the  union  of  the  United   States;   and  it  is  thereby 
specially  stipulated  that  the  citizens  of  the  United  States  shall 
not  enter  the  aforesaid  tenitory.  even  on  a  visit,  TNithout  a  pass- 
port from  the  governor  of  a  state,  or  from  some  one  duly  author- 
ized thereto,  by  the  president  of  the  United  States ;  all  of  which 
wiU  more  fully  and  at  large  appear  by  reference  to  the  aforesaid 
treaties.    And  this  defendant  saith  that  the  several  acts  charged 
iu  the  bill  of  iudictment  were  done,  or  omitted  to  be  done,  if  at 
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all,  within  the  said  territory  so  recognized  as  belonging  to  the 
said  Jiation,  and  so,  as  aforesaid,  held  by  them,  under  the 
guaranty  of  the  Unit'ed  States;  that  for  those  acts  the  defend- 
ant is  not  amenable  to  the  laws  of  Georgia,  nor  to  the  jurisdic- 
tion of  the  courts  of  the  said  state;  and  that  the  laws  of  the  state 
of  Georgia,  which  profess  to  add  the  said  territory  to  the  several 
adjacent  counties  of  the  said  state,  ani  to  extend  the  laws  of 
Georgia  oyer  the  said  territory  and  persons  inhabiting  the  same, 
and,  in  particular,  the  act  on  which  this  indictment  against  this 
defendant  is  grounded,  to  wit,  an  act  entitied  ''An  Act  to  pre- 
Tent  the  Exercise  of  assumed  and  arbitrary  Power,  by  all  Per- 
sons, under  Pretext  of  Authority  from  the  Cherokee  Indians, 
and  their  Laws,  and  to  prevent  White  Persons  from  residing 
within  that  Part  of  tlie  chartered  Limits  of  Georgia  occupied  by 
the  Cherokee  Lidians,  and  to  provide  a  Guard  for  the  Protection 
of  the  Gold  Mines,  and  to  enforce  the  Laws  of  the  State  within 
the  aforesaid  Territory,"  are  repugnant  to  the  aforesaid  treaties; 
which,  according  to  the  constitution  of  the  United  States,  com- 
pose a  part  of  the  supreme  law  of  the  land;  and  that  these  laws 
of  Georgia  are,  therefore,  unconstitutional,  void,  and  of  no  effect; 
that  the  said  laws  of  Georgia  are  also  unconstitutional  and 
void  because  they  im'pair  the  obligation  of  the  various  contracts 
formed  by  and  between  the  aforesaid  Cherokee  nation  and  the 
said  United  States  of  America,  as  above  recited;  also,  that  the 
said  laws  of  Geoiigia  are  unconstitutional  and  void  because 
they  interfere  with,  and  attempt  to  regulate  and  control,  the 
intercourse  with  the  said  Cherokee  nation,  which,  by  the  said 
constitution,  belongs  exclusively  to  the  congress  of  the  United 
States;  and  because  the  said  laws  are  repugnant  to  the  statute 

of  the  United  States,  passed  on  the day  of  March,  1802, 

entitied  "An  Act  to  regulate  Trade  and  Litercourse  with  the 
Lidian  Tribes,  and  to  preserve  Peace  on  the  Frontiers;"  and 
that,  therefore,  this  court  has  no  jurisdiction  to  cause  this 
defendant  to  make  farther  or  other  answer  to  the  said  bill  of 
indictment,  or  further  to  try  and  punish  this  defendant  for  the 
said  supposed  offence  or  offences  alleged  in  the  bill  of  indict- 
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ment,  or  any  of  them;  and,  therefore,  this  defendant  prajs 
judgment  whether  he  shall  be  held  bound  to  answer  further  to 
said  indictment.-' 

This  plea  wa.s  overruled  by  the  court.  And  the  prisoner, 
being  arraigned,  plead  not  guilty.  The  jury  found  a  verdict 
against  him,  and  the  court  sentenced  him  to  hard  labor,  in  the 
penitentiary,  for  the  term  of  four  years. 

By  overruling  this  plea  the  court  decided  that  the  matter  it 
contained  was  not  a  bar  to  the  action.  The  plea,  therefore, 
must  be  examined,  for  the  purpose  of  determining  whether  it 
makes  a  case  which  brings  the  party  within  the  provisions  of 
the  twenty-fifth  section  of  the  "Act  to  establish  the  judicial 
Courts  of  the  United  States." 

The  plea  avers  that  the  residence  charge<l  in  the  indictment 
was  under  the  authority  of  the  president  of  the  United  States, 
and  with  the  permission  and  approval  of  the  Cherokee  nation; 
that  the  treaties  subsisting  between  the  United  States  and  the 
Cherokees  acknowledge  their  right,  as  a  sovereign  nation,  to 
govern  themselves  and  all  persons  who  have  settled  within  their 
territory,  free  from  any  right  of  legislative  interference  by  the 
several  states  composing  the  United  States  of  America;  that 
the  act  under  which  the  prosecution  was  instituted  is  re])ugnant 
to  the  said  treaties,  and  is,  therefore,  unconstitutional  au<l  void; 
that  the  said  act  is  also  unconstitutional  because  it  interferes 
with,  and  attempts  to  regulate  and  control,  the  intercourse  with 
the  Cherokee  nation,  which  belongs  exclusively  to  congress; 
and  because,  also,  it  is  repugnant  to  the  statute  of  the  United 
States,  entitled  "An  Act  to  regulate  Trade  and  Inteixiourse  Tsith 
the  Indian  Tribes,  and  to  preserve  Peace  on  the  Frontiers." 

Let  the  averments  of  this  jdea  be  compared  with  tlie  twenty- 
lifth  section  of  the  judicial  act. 

That  section  enumerates  the  cases  in  which  the  final  judgment 
or  decree  of  a  state  court  may  be  revised  in  the  supreme  court 
of  the  United  States.  These  are,  "where  is  drawn  in  question 
the  validity  of  a  treaty,  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  is  against  their  vali<l- 
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ity;  or  where  is  drawn  in  question  the  vali.iity  of  a  statute  of, 
or  an  authority  exercised  under,  any  state,  on  the  ground  of 
their  being  repugnant  to  the  constitution,  treaties,  or  laws  of 
the  United  States,  and  the  decision  is  in  favor  of  such  their 
validity;  or  where  is  drawn  in  question  the  coustruction  of  any 
clause  of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  com- 
mission held  uiider,  the  United  States,  aD<l  the  decision  is 
against  the  title,  right,  privilege,  or  exemption,  specially  set  up 
or  claimed  by  either  party  under  such  clause  of  the  said  consti- 
tution, treaty,  statute,  or  commission." 

The  indictuient  and  plea  in  this  case  draw  in  question,  we 
think,  the  validity  of  the  treaties  ma<le  by  the  United  States 
with  the  Cherokee  Indians;  if  not  so,  their  construction  is  cer- 
tainly dra^vn  in  question;  and  the  decision  has  been,  if  not 
against  their  validity,  "against  the  right,  privilege,  or  exemp- 
tion,* specially  set  up  and  claimed  under  them.-'  They  ^so 
draw  into  question  the  validity  of  a  statute  of  the  state  of  Geor- 
gia, "on  the  groimd  of  its  beiug  repugnant  to  the  constitution, 
treaties,  and  laws  of  the  United  States,  and  the  decision  is  in 
favor  of  its  validity." 

It  is,  then,  we  think,  too  clear  for  controversy,  that  the  act 
of  congress,  by  which  this  court  is  constituted,  has  given  it  the 
power,  and,  of  course,  impose<l  on  it  the  duty,  of  exercising  juris- 
diction in  this  case.  This  duty,  however  unpleasant,  cannot  be 
avoided.  Those  who  fill  the  judicial  department  have  no  dis- 
cretion in  selecting  the  subjects  to  be  brought  before  them.  We 
must  examine  the  defence  set  up  in  this  plea*  We  must  inquire 
and  decide  whether  the  act  of  the  legislature  of  Greorgia,  under 
which  the  plaintiff  in  error  has  been  prosecuted  and  condemned, 
be  consistent  with,  or  repugnant  to,  the  constitution,  laws,  and 
iieaties  of  the  United  States j 

It  has  been  said  at  the  bar  that  the  acts  of  the  legislature  of 
Georgia  seize  on  the  whole  Cherokee  country,  parcel  it  out 
among  the  neighboring  counties  of  the  state,  extend  her  code 
over  the  whole  country',  abolish  its  institutions  and  its  laws,  and 
aunihilate  its  political,  existence. 
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If  this  be  the  general  effect  of  the  srsteniy  let  us  inquire  into 
the  effect  of  the  particalar  statute  and  section  on  which  the 
intiictuient  is  founded. 

It  enacts  that  ^'all  white  persons,  residing  within  the  limits 
of  the  Cherokee  nation  on  the  1st  day  of  March  next,  or  at  any 
time  thereafter,  \\ithout  a  license  or  permit  from  his  exceUencj 
the  governor,  or  from  such  agent  as  his  excellency  the  govemor 
shall  authorize  to  grant  such  permit  or  license,  and  who  shall 
not  have  taken  the  oath  hereinafter  required,  shall  be  guilty  of 
H  high  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punishe<l  by  confinement  to  the  penitentiary,  at  hard  labor,  for 
a  term  not  less  than  four  years." 

The  eleventh  section  authorizes  the  governor,  should  he  deem 
it  necessary  for  the  protection  of  the  mines,  or  the  enforcement 
of  the  laws  in  force  within  the  Cherokee  nation,  to  raise  and 
organize  a  guard,  &c. 

The  thirteenth  section  enacts  "that  the  said  guard,  or  any 
iiveniber  of  them,  shall  be,  and  they  are  hereby,  authorized  and 
empowered  to  arrest  any  person  legally  charged  vnth,  or  detected 
in,  a  violation  of  the  laws  of  this  state,  and  to  convey,  as  soon 
as  jiractjcable,  the  person  so  arrested  before  a  justice  of  the 
peace,  ju<lge  of  the  superior,  or  justice  of  an  inferior  court  of 
this  state,  to  be  dealt  with  according  to  law." 

The  extrarterritorial  power  of  every  legislature  being  limited 
in  its  action  to  its  own  citizens  or  subjects,  the  very  passage  of 
this  act  is  an  assertion  of  jurisdiction  over  the  Cherokee  nation, 
and  of  tlve  rights  and  powers  consequent  on  jurisdiction. 

The  first  step,  then,  in  the  inquiry,  which  the  constitution  and 
laws  impose  on  this  court,  is  an  examination  of  the  rightfulness 
of  this  claim. 

America,  separated  from  Europe  by  a  wide  ocean,  was  in- 
habited by  a  distinct  people,  divided  into  separate  nations,  inde- 
I)endent  of  each  other  and  of  the  rest  of  the  world,  having  insti- 
tutions of  their  own,  and  governing  themselves  by  their  own 
laws.  It  is  difficult  to  comprehend  the  proposition,  that  the 
inhabitants  of  either  quarter  of  the  globe  could  have  rightful 
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original  claims  of  dominion  over  the  inhabitants  of  the  other, 
or  over  the  lands  they  occupied;  or  that  the  discovery  of  either 
by  the  other  should  give  the  discoverer  rights  in  the  country 
discovered,  which  annulle<l  the  pre-existing  rights  of  its  ancient 
possessors^ 

After  lying  concealed  for  a  series  of  ages,  the  enterprise  of 
Europe,  guided  by  nautical  science,  conducted  some  of  her 
adventurous  sons  into  this  western  world.  They  found  it 
in  possession  of  a  people  who  had  made  small  progress  in  agri- 
culture  or  manufactures,  and  whose  general  employment  was 
war,  hunting,  and  fisliing. 

Did  these  adventurers,  by  sailing  along  the  coast,  and  occa- 
sionally landing  on  it,  acquire  for  the  several  governments  to 
whom  they  belonged,  or  by  whom  they  were  commissioned,  a 
rightful  property  in  the  soil,  from  the  Atlantic  to  the  Padflc; 
or  rightful  dominion  over  the  numerous  people  who  occupied 
it  ?  Or  has  nature,  or  the  great  Creator  of  all  things,  conferred 
these  rights  over  hunters  and  fishermen,  on  agriculturists  and 
manufacturers  ? 

But  power,  war,  conquest,  give  rights,  which,  after  posses- 
sion, are  conceded  by  the  world;  and  which  can  never  be  con- 
troverted by  those  on  whom  they  descend.  We  proceed,  then, 
to  the  actual  state  of  things,  having  glanced  at  their  origin;  be- 
cause holding  it  in  our  recollection  might  shed  some  li^t  on 
existing  pretentions. 

The  great  maritime  powers  of  Europe  discovered  and  visited 
different  parts  of  this  continent  at  nearly  the  same  time.  The 
object  was  too  immense  for  any  one  of  them  to  grasp  the 
whole;  and  the  claimants  were  too  powerful  to  submit  to  the 
exclusive  or  unreasonable  pretensions  of  any  single  potentate. 
To  avoid  bloody  conflicts,  which  might  terminate  disastrously 
to  all,  it  was  necessary  for  the  nations  of  Europe  to  establish 
some  principle  which  all  would  acknowledge,  and  which  should 
decide  their  respective  rights  as  between  themselves.  This 
principle,  suggested  by  the  actual  state  of  things,  was,  "that 
discovery  gave  title  to  the  government  by  whose  subjects  or  by 
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whose  authority  it  was  made,  against  all  other  European  gOT- 
emnients,  which  title  might  be  consummated  by  possession." 
(8  Wheaton's  Reports,  573.) 

This  principle,  acknowledged  by  all  Europeans,  because  it 
was  the  interest  of  all  to  acknowledge  it,  gave  to  the  nation 
making  the  discovery,  as  its  inevitable  consequence,  the  sole 
right  of  acquiring  tlie  soil,  and  of  making  settlements  on  it.  It 
was  an  exclusive  principle,  which  shut  out  the  right  of  compe- 
tition among  those  who  ha<l  agree<l  to  it;  not  one  which  could 
annul  the  previous  ri^ts  of  those  who  had  not  agreed  to  it  It 
regulated  the  right  given  by  discovery  among  the  European 
discoverers ;  but  could  not  affect  the  rights  of  those  already  in 
possession,  either  as  aboriginal  occupants,  or  as  occupants  by 
virtue  of  a  discovery  made  before  the  memory  of  man.  It  gave 
tlie  exclusive  right  to  purchase,  but  <lid  not  found  that  right  on 
a  denial  of  the  right  of  the  x>ossessor  to  sell. 

The  relation  between  the  Europeans  and  the  natives  was 
determined  in  each  case  by  the  particular  government  which 
asserted  and  could  maintain  this  pre-emptive  privilege  in  the 
l)articular  place.  The  United  States  succee<led  to  all  the  claims 
of  Great  Britain,  both  territorial  and  political;  but  no  attempt, 
so  far  as  is  known,  has  been  made  to  enlarge  them.  So  far  as 
thev  existed  merelv  in  theory,  or  were  in  their  nature  only  ex- 
elusive  of  the  claims  of  other  European  nations,  they  still  retain 
their  original  character,  and  remain  dormant.  So  far  as  they 
have  been  practically  exerted,  they  exist  in  fact,  are  understood 
by  both  parties,  are  asserted  by  the  one,  and  admitted  by  the 
other. 

Soon  after  Great  Britain  determined  on  planting  colonies  in 
America,  the  king  granted  charters  to  companies  of  his  subjects 
who  associated  for  the  purpose  of  carrying  the  views  of  the 
crown  into  effect,  and  of  enriching  themselves.  The  first  of 
these  charters  was  made  before  possession  was  taken  of  any 
part  of  the  country.  They  purport,  generally,  to  convey  the 
soil,  from  the  Atlantic  to  the  South  Sea.  This  soil  was  occu- 
pied by  numerous  and  warlike  nations,  equally  willing  and  able 
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to  defend  their  possessions.  The  extrayagaat  and  absurd  idea, 
that  the  feeble  settlements  ma<ie  on  tlie  sea-coast,  or  the  com- 
panies under  whom  they  were  ma<le,  acquired  legitimate  power 
by  them  to  govern  the  people,  or  occupy  the  lands  from  sea  to 
sea,  did  not  enter  the  mind  of  any  man.  They  were  well 
understood  to  convey  the  title  which,  according  to  the  common 
law  of  European  sovereigns  respecting  America,  they  miglit 
rightfully  convey,  and  no  more.  This  was  the  exclusive  right 
of  purchasing  such  lands  as  the  natives  were  willing  to  sell. 
The  croTNTi  could  not  be  understood  to  grant  what  the  crown 
did  not  affect  to  claim;  nor  was  it  so  understood. 

The  power  of  making  war  is  conferred  by  these  charters  on 
the  colonies,  but  defensive  war  alone  seems  to  have  been  con- 
templated. In  the  first  charter  to  tlie  first  and  second  colonies, 
they  are  empowered,  "for  their  several  defences,  to  encounter, 
expulse,  i-epel,  and  resist,  all  persons  who  shall,  without 
license,"  attempt  to  inhabit  "within  the  said  precincts  and 
limits  of  the  said  several  colonies,  or  that  shall  enterprise  or 
attempt,  at  any  time  hereafter,  the  least  detriment  or  annoy- 
ance of  tlie  said  several  colonies  or  plantations." 

The  charter  to  Connecticut  concludes  a  general  power  to 
make  defensive  war  with,  these  terms:  And,  upon  juM  causes, 
to  invade  and  destroy  the  natives  or  other  enemies  of  the  said 
colony." 

The  same  power,  in  the  same  words,  is  conferred  on  the  gov- 
ernment of  Rhode  Island. 

This  power  to  repel  invasion,  and,  upon  just  cause,  to  invade 
and  destroy  the  natives,  authorizes  offensive  as  w^ell  as  defen- 
sive war,  but  only  "on  just  cause."  The  very  terms  imply  the 
existence  of  a  country  to  be  invaded,  and  of  an  enemy  who  has 
given  just  cause  of  war. 

The  charter  to  William  Penn  contains  the  following  recital: 
"And  because,  in  so  remote  a  country,  near  so  many  barbarous 
nations,  the  incursions,  as  well  of  the  savages  themselves  as  of 
other  enemies,  pirates,  and  robbers,  may  probably  be  feared, 
therefore  we  have  given,"  &c.  The  instrument  then  confers 
the  powej  of  war. 
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These  barbarous  nations,  -whose  incursions  were  feared,  and 
to  repel  whose  incursions  the  power  to  make  war  was  given, 
were  surely  not  considered  as  the  subjects  of  Penn,  or  occu- 
pyinjr  his  lands  during  his  pleasure. 

The  same  clause  is  introduced  into  the  charter  to  Lord 
Baltimore. 

The  charter  to  Georgia  professes  to  be  granted  for  the  chari- 
table purpose  of  enabling  poor  subjects  to  gain  a  comfortable 
subsistence  by  cultivating  lands  in  the  American  provinces,  "at 
present  waste  and  desolate.'-  It  i-ecites:  "-:Vnd  whereas  our 
provinces  in  North  America  have  been  frequently  ravaged  by 
Indian  enemies,  moie  especially  that  of  South  Cai'olina,  which, 
in  the  late  war,  by  the  neighboring  savages,  was  laid  waste  by 
file  and  sword,  and  great  numbers  of  the  English  inhabitants 
miserably  massacred ;  and  our  loving  subjects,  who  now  inhabit 
there,  by  reason  of  the  smallness  of  their  numbers,  will,  in 
case  of  any  new  war,  be  exposed  to  the  like  calamities,  inaai- 
much  as  their  whole  southern  frontier  continueth  unsettle<], 
and  lieth  open  to  the  said  savages." 

These  motives  for  planting  the  new  colony  are  incompatible 
with  the  lofty  ideas  of  granting  the  soil,  and  all  its  inhabitants, 
from  sea  to  sea.  They  demonsti*ate  ihe  truth,  that  these  grants 
asserted  a  title  against  Europeans  only,  and  were  considered 
as  blank  paper  so  far  as  the  rights  of  the  natives  were  con- 
cerned. The  power  of  w^ar  is  given  only  for  <lefence,  not  for 
conquest. 

The  charters  contain  passages  showing  one  of  their  objects 
to  be  the  civilization  of  the  Indians,  and  their  conversion  to 
Christianity, —  objects  to  be  accomplished  by  conciliatory  con- 
duct and  good  example;  not  by  extermination. 

The  actual  state  of  things,  and  the  practice  of  European  na- 
tions, on  so  much  of  the  American  continent  as  lies  between 
the  Mississippi  and  the  Atlantic,  explain  their  claims,  and  the 
charters  they  granted.  Their  pretensions  unavoidably  inter- 
fered with  each  other;  though  the  discovery  of  one  was  ad- 
mitted by  all  to  exclude  the  claim  of  any  other,  the  extent  of 
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that  discovery  was  the  subject  of  unceasing  contest.  Bloody 
conflicts  arose  between  them,  which  gave  importance  and  secu- 
rity to  the  neighboring  nations.  Fierce  and  warlike  in  their 
character,  thej  mij;:ht  be  formi<lable  enemies,  or  effective 
friends.  Instead  of  rousing  their  resentments,  by  asserting 
claims  to  their  lands,  or  to  dominion  over  their  persons,  their  al- 
liance was  sought  by  flattering  professions,  and  purchased  by 
rich  presents.  The  English,  the  French,  and  the  Spaniards, 
were  equally  competitors  for  their  friendship  and  their  aid. 
Not  well  acquainted  with  the  exact  meaning  of  words,  nor  sup- 
posing it  to  be  material  whether  tiiey  were  called  the  subjects, 
or  the  children,  of  their  father  in  Europe;  lavish  in  professions 
of  duty  and  affection,  in  return  for  the  rich  presents  they  re- 
ceived; so  long  as  their  actual  independence  was  untouche<i,  and 
their  right  to  self-government  acknow  lodged,  they  were  w  iUing 
to  profess  dependence  on  tlie  power  which  furnished  supplies  of 
which  they  were  in  absolute  nee<l,  and  restrained  dangerous 
intruders  from  entering  their  countr}'^;  and  this  was  probably 
the  sense  in  which  the  term  was  understood  by  them. 

Certain  it  is  that  our  history  furnishes  no  example,  from  the 
first  settlement  of  our  country,  of  any  attempt  on  the  part  of 
the  crown  to  interfere  with  the  internal  affairs  of  the  Indians, 
faiiiher  than  to  keep  out  the  agents  of  foreign  powers,  who,  as 
traders  or  otherwise,  might  seduce  them  into  foreign  aUiances* 
The  king  purchased  their  lands,  when  they  were  willing  to  sell, 
at  a  price  they  were  willing  to  take;  but  never  coerced  a  sur- 
render of  them.  He  also  purchased  their  alliance  and  depen- 
dence by  subsidies;  but  never  intruded  into  the  interior  of  their 
affairs,  or  interfered  with  their  self-government,  so  far  as 
respected  themselves  only. 

The  general  views  of  Great  Britain  with  regard  to  the  In- 
dians were  detailed  by  Mr.  Stuart,  superintendent  of  Indian 
affairs,  in  a  speech  delivered  at  Mobile,  in  presence  of  several 
persons  of  distinction,  soon  after  the  peace  of  1763.  Towards 
the  conclusion  he  says,  "Lastly,  I  inform  you  that  it  is  the  king's 
order  to  all  his  governors  and  subjects,  to  treat  Indians  with 
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justice  and  humanity,  an<l  to  forbear  all  encroacliments  on  the 
territories  allotted  to  them ;  accordingly,  all  individuals  are  pro- 
hibited from  purchasing  any  of  your  lands;  but,  as  you  know, 
that,  as  your  white  brethren  cannot  feed  you  when  you  visit 
them  unless  you  give  them  groun»l  to  plant,  it  is  expected  tiiat 
you  will  cede  lands  to  the  king  for  that  purpose.  But  when- 
ever von  shall  be  ])leased  to  surrender  anv  of  vour  territories 
to  his  majesty,  it  must  be  done,  for  the  future,  at  a  public  meet- 
ing of  your  nation,  when  the  governors  of  the  provinces,  or  the 
superintendent  shall  be  present,  and  obtain  the  consent  of  all 
your  people.  The  boundaries  of  your  hunting  grounds  will  be 
accurately  fixe<l,  and  no  settlement  permitted  to  be  made  upon 
them.  As  you  mux  he  assure<l  that  all  treaties  with  your  people 
will  be  faithfully  kept,  so  it  is  expected  that  you,  also,  will  be 
careful  strictly  to  observe  them." 

The  proclamation  issued  by  the  king  of  Great  Britain,  in 
1703,  soon  after  the  ratification  of  the  articles  of  peace,  forbids 
the  governors  of  any  of  the  colonies  to  grant  warrants  of  survey, 
or  pass  patents  upon  any  lands  whatever,  which,  not  having 
been  ceded  to,  or  ])urchased  by,  us  (the  king),  as  aforesaid, 
are  reserved  to  the  said  Indians,  or  any  of  them. 

The  proclamation  proceeds:  "And  we  do  further  declare  it 
to  be  our  royal  \\111  and  pleasure,  for  the  present,  as  aforesaid, 
to  reserve,  under  our  sovereignty,  protection,  and  dominion,  for 
the  use  of  the  said  Indians,  all  the  lands  and  territories  lying 
to  the  westward  of  the  sources  of  the  rivers  which  faU  into 
the  sea  from  the  west  and  northwest  as  aforesaid;  and  we  do 
hereby  strictly  forbid,  on  pain  of  our  displeasure,  all  our  lov- 
ing subjects  from  making  any  purchases  or  settlements  what- 
ever, or  taking  possession  of  any  of  the  lands  above  reserved, 
without  our  special  leave  and  license  for  that  purpose  first 
obtained. 

"And  we  do  further  strictly  enjoin  and  require  all  persons 
whatever,  who  have,  either  wilfullv  or  inadvertentlv,  seated 
themselves  upon  any  lan<ls  within  the  countries  above  de- 
scribed, or  upon  any  other  lands,  which,  not  having  been  ceded 
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to,  or  purchased  by  us,  are  still  reserved  to  the  said  Indians, 
as  aforesaid,  forthwith  to  remove  themselves  from  such  set- 
tlements" 

A  proclamation,  issued  by  Governor  Gage,  in  1772,  contains 
the  following  passage:  "Whereas  many  persons,  contrary  to  the 
positive  orders  of  the  king  upon  this  subject,  have  undertaken 
to  make  settlements  beyon<l  the  boundaries  fixed  by  the  treaties 
made  with  the  In<iian  nations,  which  boundaries  ought  to  serve 
as  a  barrier  between  the  whites  and  the  said  nations;  particu- 
larly on  the  Ouabache."  The  proclamation  orders  such  per- 
sons to  quit  those  countries  without  delay. 

Such  was  the  policy  of  Great  Britain  towards  the  Indian 
nations  inhabiting  the  territory  from  which  she  exclu<ied  all 
other  Europeans,  such  her  claims,  and  such  her  practical  ex- 
position of  the  charters  she  had  granted;  she  considered  them 
as  nations  capable  of  maintaining  the  relations  of  peace  and 
war,  of  governing  themselves,  under  her  protection;  and  she 
made  treaties  with  them,  the  obligation  of  which  she  acknow- 
ledged. 

This  was  the  settled  state  of  things  when  the  war  of  our 
revolution  commenced.  The  influence  of  our  enemy  was  estab- 
lished; her  resources  enabled  her  to  keep  up  that  influence; 
and  the  colonists  had  much  cause  for  the  apprehension  that  the 
Indian  nations  would,  as  the  allies  of  Great  Britain,  add  their 
arms  to  hers.  This,  as  was  to  be  expected,  became  an  object 
of  great  solicitude  to  congress.  Far  from  advancing  a  claim  to 
their  lands,  or  asserting  any  right  of  dominion  over  them,  con- 
gress resolved  "that  the  securing  and  preserving  the  friendship 
of  the  Indian  nations  appears  to  be  a  subject  of  the  utmost 
moment  to  these  colonies." 

The  early  journals  of  congress  exhibit  the  most  anxious  de- 
sire to  conciliate  the  Indian  nations.  Three  Indian  departments 
were  established;  and  commissioners  appointed  in  each,  "to 
treat  with  the  Indians,  in  their  respective  departments,  in  the 
name  and  on  the  behalf  of  the  United  Colonies,  in  order  to  pre- 
serve peace  and  friendship  with  the  said  Indians,  and  to  prevent 
their  taking  any  part  in  the  present  commotions." 
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The  most  strenuous  exertions  were  made  to  procure  those 
supplies  on  which  Indian  friendships  were  supi>osed  to  depend; 
and  everA^hing:  which  nu^ht  excite  hostility  was  avoided. 

The  first  treaty  was  ma<le  with  the  Delawares,  in  September, 
177S. 

The  lanjruajre  of  equality  in  which  it  is  drawn  evinces  the 
temper  witli  wliich  the  negotiation  was  undertaken,  and  the 
o])inion  which  then  j)revailed  in  the  United  States. 

"1.  That  all  offences  or  acts  of  hostilities,  by  one  or  either 
of  the  contracting  parties  against  the  otlier,  be  mutually  forgiven, 
and  buried  in  the  <lepth  of  oblivion,  never  more  to  be  had  in 
remembrance. 

"2.  That  a  perpetual  peace  and  fiiendship  shall,  from  hence- 
forth, take  ])lace  and  subsist  between  the  contracting  parties 
aforesaid,  through  all  succeeding  generations;  and  if  eitlier  of 
the  parties  are  engage<l  in  a  just  and  necessary  war  with  any 
other  nation  or  nations,  that  then  each  shall  assist  the  other,  in 
due  proportion  to  their  abilities,  till  their  enemies  are  brought 
to  reasonable  tern  s  ir"  accommodation."  &e. 

3.  The  thiixi  article  stipulates,  among  other  things,  n  free 
passage  for  the  American  troops  thi-ougli  the  Delawai-e  nation; 
and  engages  that  they  shall  be  furnished  with  jnovisions  an<l 
other  necessaries  at  their  value. 

"4.  For  the  better  security  of  the  peace  and  friendship  now 
entered  into  by  the  contracting  i)arties  against  all  infractions 
of  the  same  by  the  citizens  of  either  party,  to  the  prejudice  of 
the  other,  neither  i)arty  shall  i)roceed  to  the  intlicti(m  of  pun- 
ishments on  the  citizens  of  the  other,  otherwise  than  by  secur- 
ing the  offender  or  offenders,  by  imprisonment,  or  any  other 
competent  means,  till  a  fair  and  iiui)artial  trial  can  be  had  by 
judges  or  juries  of  both  ]>arties.  as  near  as  can  be  to  the  laws, 
customs,  and  usages  of  the  contracting  parties,  and  natural 
justice.'' 

5.  The  fifth  article  regulates  the  trade  between  the  contractr 
ing  parties,  in  a  manner  entirely  equal. 

G.  The  sixth  article  is  entitled  to  peculiai'  attention,  as  it 
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contains  a  disclaimer  of  designs  which  were,  at  that  time,  as- 
cnbed  to  the  United  States  bv  their  enemies,  and  from  the 
imputation  of  which  conp'ess  was  then  peculiarly  anxious  t^* 
free  the  goyernment.  It  is  in  these  wor<ls:  *'Wher(*as  the 
enemies  of  the  United  States  have  endeavore<l.  bv  everv  arti- 
fice  in  their  power,  to  possess  the  Indians  in  general  with  an 
o])inion  that  it  is  the  design  of  the  states  aforesaid  to  extiii^ate 
the  Indians,  and  take  ])ossession  of  their  country;  to  obviate 
such  false  suggestion,  the  United  States  do  engage  to  guaranty 
to  the  aforesaid  nation  of  Delawares,  and  their  heirs,  all  their 
territorial  rights,  in  the  fullest  au'l  most  ample  manner,  as  it 
hath  been  bounded  by  former  treaties,  as  long  as  the  said  Dela- 
wai'e  nation  shall  abide  by  and  hold  fast  the  chain  of  friend- 
sliij)  now  entered  into." 

The  parties  further  agree  that  other  tribes,  friendly  to  the 
interest  of  the  United  States,  mav  be  invited  to  form  a  state, 

< 

whereof  the  Delaware  nation  shall  be  the  heads,  and  have  a 
representation  in  congress. 

This  treaty,  in  its  language,  and  in  its^])rovisious,  is  forme<l, 
as  near  as  may  be,  on  the  model  of  treaties  between  the  crowned 
heails  of  Euroje. 

The  sixth  article  shows  how  congress  then  treated  the  injuri- 
ous calumny  of  cherishing  designs  unfriendly  to  the  political 
and  civil  rights  of  the  Indians. 

During  the  war  of  the  revolution  the  Cherokees  took  part  with 
the  British.  After  its  termination,  the  United  States,  though 
desirous  of  peace,  did  not  feel  its  necessity  so  strongly  as 
while  the  war  continued.  Their  political  situation  being 
changed,  they  might  very  well  think  it  advisable  to  assuuie  a 
higher  tone,  and  to  impress  on  the  Cherokees  the  same  I'espect  for 
congress  which  was  before  felt  for  the  king  of  Great  Itritain. 
This  may  account  for  the  language  of  the  treaty  c)f  Hopewell. 
There  is  the  more  reason  for  supposing  that  the  Cherokee 
chiefs  were  not  very  critical  judges  of  the  language,  from  the 
fact  that  every  one  makes  his  mark;  no  chief  was  capable  of 
signing  his  name.  It  is  probable  the  treaty  was  interpreted  to 
them. 
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The  treiitT  is  introduced  with  the  declaration  that  **the  com- 
missioners plenipotentiary  of  the  United  States  give  peace  to 
all  the  Cherokees,  and  receive  them  into  the  favor  and  pro- 
tection of  the  Unite<l  States  of  America,  on  the  following 
conditions." 

When  the  United  States  gave  peace,  did  thev  not  also  re- 
ceive it  ?  Were  not  both  parties  desirous  of  it  ?  If  we  consult 
the  history  of  the  day,  does  it  not  inform  us  that  the  United 
States  were  at  least  as  anxious  to  obtain  it  as  the  Cherokees  ? 
We  may  ask,  further,  Did  the  Cherokees  coipe  to  the  seat  of 
the  American  government  to  solicit  peace;  or  did  the  American 
conunissioners  go  to  them  to  obtain  it  ?  The  treaty  was  made 
at  Hopewell,  not  at  New  York.  The  word  "give,"  then,  has 
no  rctol  importance  attached  to  it. 

The  first  and  second  articles  stipulate  for  the  mutual  restora- 
tion of  prisoners,  and  are,  of  course,  equal. 

The  third  article  acknowledges  the  Cherokees  to  be  under 
the  protection  of  the  United  States  of  America,  and  of  no  other 
power. 

This  stipulation  is  found  in  Indian  treaties,  generally.  It 
was  introduced  into  their  treaties  with  Great  Britain;  and  may, 
probably,  be  found  in  those  with  other  European  powers.  Its 
origin  may  be  traced  to  the  nature  of  their  connexion  with 
those  j)owers;  and  its  true  meaning  is  discerned  in  their  relative 
situation. 

The  general  law  of  European  sovereigns  I'especting  their 
claims  in  America  limited  the  intercourse  of  Indians,  in  a  great 
degree,  to  the  particular  potentate  whose  ultimate  right  of  do- 
main, was  acknowle<iged  by  the  others.  This  was  the  general 
state  of  things  in  time  of  peace.  It  was  sometimes  changed  in 
war.  The  consequence  was  that  their  supplies  were  derived 
chiefly  from  that  nation,  and  their  trade  confined  to  it.  Goods, 
indispensable  to  their  comfort,  in  the  shape  of  presents,  were 
received  from  the  same  hand.  What  was  of  still  more  import- 
ance, the  strong  hand  of  government  was  interposed  to  restrain 
the  disorderly  and  licentious  from  intrusions  into  their  country, 
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from  encroachments  on  their  lands,  and  from  those  acts  of 
violence  which  were  often  attended  by  reciprocal  mnrder.  The 
Indians  perceived  in  this  protection  only  what  was  beneficial  to 
themselves, — ^an  engagement  to  punish  aggressions  on  them. 
It  involved,  practically,  no  claim  to  their  lands,  no  dominion 
over  their  persons.  It  merely  bound  the  nation  to  the  British 
crown,  as  a  dependent  ally,  claiming  the  protection  of  a  power- 
ful friend  and  neighbor,  and  receiving  the  advantages  of  that 
protection,  without  involving  a  surrender  of  their  national 
character. 

This  is  the  true  meaning  of  the  stipulation,  and  is,  undoubt- 
edly, the  sense  in  which  it  was  made.  Neither  the  British  gov- 
ernment, nor  the  Cherokees,  ever  understood  it  otherwise. 

The  same  stipulation  entered  into  with  the  United  States  is, 
undoubtedly,  to  be  construed  in  the  same  manner.  They  receive 
the  Cherokee  nation  into  their  favor  and  protection.  The 
Cherokees  acknowledge  themselves  to  be  under  the  protection 
of  the  United  Sta,tes,  and  of  no  other  power.  Protection  does 
not  imply  the  destruction  of  the  protected.  The  manner  in 
which  this  stipulation  was  understood  by  the  American  govern- 
ment is  explained  by  the  language  and  acts  of  our  first  presi 
dent 

The  fourth  article  draws  the  boundary  between  the  Indians 
and  the  citizens  of  the  United  States.  But  in  describing  this 
boundary,  the  term  "allotted"  and  the  term  "hunting  ground" 
are  used. 

Is  it  reasonable  to  suppose  that  the  Indians,  who  could  not 
write,  and,  most  probably,  could  not  read,  who  certainly  were 
not  critical  judges  of  our  language,  should  distinguish  the  word 
"allotted"  from  the  words  "marked  out"?  The  actual  sub- 
ject of  contract  was  the  dividing  line  between  the  two  nations, 
and  their  attention  may  very  well  be  suppose<i  to  have  been 
confined  to  that  subject.  When,  in  fact,  they  were  ceding 
lands  to  the  United  States,  and  describing  the  extent  of  their 
cession,  it  may  very  well  be  supposed  that  they  might  not  un- 
derstand the  term  employed,  as  indicating,  that,  instead  of  grant- 
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injr.  they  were  recei\infr  lands.  If  the  term  wouhl  admit  of  no 
other  signification,  which  is  not  conceded,  its  beinj]?  misim<ler- 
stood  is  so  api)arent,  results  so  necessarily  from  the  whole 
transaction,  that  it  must,  we  think,  be  taken  in  tlie  sense  in 
which  it  was,  most  obviously,  used. 

So  with  respect  to  the  words  "hunting:  grounds.''  Hunting 
was  at  that  time  the  principal  occu])ation  of  the  In<lians,  and 
their  land  was  more  used  for  that  purpose  than  for  any  other. 
It  could  not,  however,  l)e  supposed  that  any  intention  existe<l  of 
restricting  the  full  use  of  the  lands  thev  reserved. 

To  the  United  States  it  couM  be  a  matter  of  no  concern, 
wliether  their  whole  territory  was  devoted  to  hunting  gi'ounds, 
or  whether  an  occasional  village  and  an  occasional  corn-field 
interrupted  and  gave  some  variety  to  the  scene. 

These  terms  had  been  used  in  their  treaties  with  Great 
r»iitain.  and  had  never  been  misunderstood.  Thev  had  never 
been  supposed  to  imply  a  right  in  the  British  government  to 
take  their  lands,  or  to  interfere  with  tlieir  internal  government. 

The  fifth  article  withdraws  the  protection  of  the  United  States 

from  any  citizen  who  has  settled,  or  shall  settle,  on  the  lands 
allotted  to  the  In<lians  for  their  hunting  grounds:  and  sti])ulates, 
that,  if  he  sliall  not  remove  within  six  months,  the  Indians  may 
punish  him. 

The  sixth  and  seventh  articles  stii)ulate  for  the  punishment  of 
the  citizens  of  either  countrv  who  mav  commit  offences  on  or 
against  the  citizens  of  the  other.  The  onlv  inference  to  be 
drawn  from  them  is  that  the  United  States  considered  the 
Cherokees  as  a  nation. 

The  ninth  article  is  in  these  words:  **For  the  benefit  an<l 
comfort  of  the  Indians,  and  for  the  prevention  of  injuries  or 
oppression  on  the  j)art  of  the  citizens  or  Indians,  the  United 
States,  in  congress  assembled,  shall  have  the  sole  and  exclusive 
right  of  regulating  the  trade  with  the  Indians,  and  managing  all 
their  affairs,  asi  they  think  proper." 

To  construe  the  expi-ession,  ^"managing  all  their  affairs,-'  into 
a  surrender  of  self-government,  would  be,  we  think,  a  perver- 
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sion  of  their  necessary  meaning:,  and  a  departure  from  the  con- 
struction which  has  been  uniformly  put  on  them.  The  great 
subject  of  the  article  is  the  Indian  trade.  The  influence  it  gave 
made  it  desirable  that  congress  should  possess  it.  The  com- 
missioners brought  forward  the  claim  with  the  profession  that 
their  motive  was  "the  benefit  an<l  comfort  of  the  Indians,  and 
the  prevention  of  injuries  or  oppressions."  This  may  be  true 
as  respects  the  regidation  of  their  trade,  and  as  respects  the 
regulation  of  all  affairs  connected  with  their  trade,  but  cannot 
be  true  as  respects  the  management  of  all  their  affairs.  The 
most  important  of  these  are  the  cession  of  their  lands,  andx 
security  against  intruders  on  them.  Is  it  cre<lible  that  they 
should  have  considered  themselves  as  surrendering  to  the  United 
States  the  light  to  dictate  their  future  cessions,  and  the  terms 
on  Avhich  they  should  be  made  ?  or  to  compel  their  submission 
to  the  violence  of  <lisorderIy  an<l  licentious  intru<lers  ?  It  is 
equally  inconceivable  that  they  could  have  su])])osed  themselves, 
by  a  phrase  thus  slipped  into  an  article  on  another  and  most 
interesting  subject,  to  have  <iivested  themselves  of  the  right  of 
self-government  on  subjects  not  connected  witli  trade.  Such  a 
measure  could  not  be  "for  their  benefit  and  comfort,"  or  for 
"the  prevention  of  injuries  and  oppression."  Such  a  construc- 
tion would  be  inconsistent  with  the  spirit  of  this  and  of  all 
subsequent  treaties;  especially  of  those  articles  which  recognize 
the  right  of  the  Cherokees  to  declare  hostilities,  and  to  make 
war.  It  would  convert  a  treaty  of  peace  covertly  into  an  act 
annihilating  the  political  existence  of  one  of  the  parties.  Ha^i 
such  a  result  been  intended,  it  would  have  been  openly  avowed. 

This  treaty  contains  a  few  terms  capable  of  being  used  in  a 
sense  which  could  not  have  been  intended  at  the  time,  and 
which  is  inconsistent  with  the  practical  construction  which  has 
always  been  put  on  them;  but  its  essential  articles  treat  the 
Cherokees  as  a  nation  capable  of  maintaining  the  relations  of 
peace  and  war,  and  ascertain  the  boundaries  between  them  and 
the  United  States. 

The  treaty  of  HopeweU  seems  not  to  have  established  a  solid 
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peace.  To  accommodate  the  differences  still  existing  between 
the  state  of  Greorgia  and  the  Cherokee  nation,  the  treaty  of 
Holston  was  negotiate<i  in  July,  1791.  The  existing  constita- 
tion  of  the  United  States  had  been  then  adopte<l,  and  the  gov- 
ernment, having  more  intrinsic  capacity  to  enforce  its  just 
claims,  was,  perhaps,  less  mindful  of  high-sounding  expressions, 
denoting  Buperiority.  We  hear  no  more  of  giving  peace  to  the 
Gherokees.  The  mutual  desire  of  establishing  permanent  peace 
and  fnendship,  and  of  removing  all  causes  of  war,  is  honestly 
avowed,  and,  in  pursuance  of  this  desire,  the  first  article  de- 
clares that  there  shall  be  perpetual  peace  and  friendship  be- 
tween all  the  citizens  of  the  United  States  of  America  and  all 
the  individuals  composing  the  Cherokee  nation. 

The  second  article  repeats  the  important  acknowle<lgment, 
that  the  Cherokee  nation  is  under  the  protection  of  the  United 
States  of  America,  and  of  no  other  sovereign  whomsoever. 

The  meaning  of  this  has  been  already  explaine<l.  The  In- 
dian nations  were,  from  their  situation,  necessarily  dependent 
on  some  foreign  potentate  for  the  supply  of  their  essential  wants, 
and  for  their  pix)tection  from  lawless  and  injurious  intrusions 
into  their  country.  That  power  was  naturally  termed  their  pro- 
tector. They  had  been  arranged  imder  the  protection  of  Great 
Britain:  but  the  extinguishment  of  the  British  power  in  their 
neighborhood,  and  the  establishment  of  that  of  the  United 
States  in  its  place,  led  naturally  to  the  declaration,  on  the  part 
of  the  Cherokees,  that  they  were  under  the  protection  of  the 
United  States,  and  of  no  other  power.  They  assumed  the  rela- 
tion with  the  United  States  which  had  before  subsisted  with 
Great  Britain. 

This  relation  was  that  of  a  nation  claiming  and  receiving  the 
protection  of  one  more  powerful;  not  that  of  individuals  aban- 
doning their  national  character,  and  submitting  as  subjects  to 
the  laws  of  a  master. 

The  third  article  contains  a  perfectly  equal  stipulation  for  the 
surrender  of  prisoners. 
The  fourth  article  declares  that  "the  boundary  between  the 
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United  States  and  the  Cherokee  nation  shall  be  as  follows  : 
beginning,"  &c.  We  hear  no  more  of  "allotments  "  or  of  "hunt- 
ing grounds."  A  boundary  is  described,  between  nation  and 
nation,  by  mutual  consent.  The  national  character  of  each, 
the  ability  of  each  to  establish  this  boundary,  is  acknowledged 
by  the  other.  To  preclude  forever  all  disputes,  it  is  agreed 
that  it  shall  be  plainly  marked  by  commissioners  to  be  appointed 
by  each  party;  and  in  order  to  extinguish  forever  all  claim  of 
the  Gherokees  to  the  ceded  lands,  an  additional  consideration 
is  to  be  paid  by  the  United  States.  For  this  additional  consid- 
eration the  Gherokees  release  all  right  to  the  ceded  land  forever. 

By  the  fifth  article  the  Gherokees  allow  the  Unite<i  States  a 
road  through  their  country,  and  the  navigation  of  the  Tennes- 
see river.  The  acceptance  of  these  cessions  is  an  acknowl- 
edgment of  the  right  of  the  Gherokees  to  make  or  withhold  them. 

By  the  sixth  article  it  is  agreed,  on  the  part  of  the  Gherokees, 
that  the  United  States  shall  have  the  Bole  and  exclusive  right 
of  regulating  their  trade.  Vo  claim  is  made  to  the  management 
of  all  their  affairs.  This  stipulation  has  already  been  explained. 
The  observation  may  be  repeated,  that  the  stipulation  is  itself 
an  admission  of  their  right  to  make  or  refuse  it. 

By  the  seventh  article  the  United  States  solemnly  guaranty 
to  the  Gherokee  nation  all  their  lands  not  hereby  ceded. 

The  eighth  article  relinquishes  to  the  Gherokees  any  citizens 
of  the  United  States  who  may  settle  on  their  lands;  and  the 
ninth  forbids  any  citizen  of  the  Unite<i  States  to  hunt  on  their 
lands,  or  to  enter  their  country  without  a  passport 

The  remaining  articles  are  equal,  and  contain  stipulations 
which  could  be  made  only  with  a  nation  admitted  to  be  capable 
of  governing  itself. 

This  treaty,  thus  explicitly  recognizing  the  national  character 
of  the  Gherokees  and  their  right  of  self-government,  thus  guar- 
antying their  lands,  assuming  the  duty  of  protection,  and,  of 
course,  pledging  the  faith  of  the  United  States  for  that  pro- 
tection, has  been  frequently  renewed,  and  is  now  in  full  force. 

To  the  general  pledge  of  protection  have  been  added  several 
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specific  ple<lges,  (leenie<l  valuable  by  the  Indians.  Some  of 
these  restrain  the  citizens  of  the  United  States  from  encroach- 
ments on  tlie  Cherokee  country,  and  provide  for  the  punishment 
of  intruders. 

From  tlie  commencement  of  cmr  jrovernment  congress  has 
passed  acts  to  i*egulate  ti'ade  and  intercourse  with  the  In<lians, 
which  ti*eat  them  as  nations,  I'espect  their  rights,  and  manifest 
a  firm  purpose  to  affor<l  that  i)rotection  which  treaties  stipulate. 
All  these  acts,  and  esi)ecially  that  of  1802,  which  is  still  in 
force,  manifestly  consider  the  several  Indian  nations  as  distinct 
political  communities,  having:  territorial  boumlaries,  within 
which  their  authority  is  exclusive,  and  having  a  right  to  all  the 
lauds  within  those  boundaries,  which  is  not  only  acknowle<iged, 
but  guaranteed  by  the  United  States. 

lu  ISiy  congi-ess  i>assed  an  act  for  promoting  those  humane 
designs  of  civilizing  the  neighboring  Indians  which  had  long 
been  cherished  by  the  executive.  It  enacts,  **that,  for  the  pur- 
pose of  ju*ovi<ling  against  the  further  decline  and  final  extinc- 
tion of  tlie  Indian  tribes  a<ljoiniug  the  frontier  settlements  of 
the  United  States,  and  for  introducing  among  them  the  habits 
an<l  arts  of  civilization,  the  president  of  the  United  States  shall 
be,  and  he  is  hereby,  authonzed,  in  every  case  where  he  shall 
judge  improvement  in  the  habits  and  condition  of  such  Indians 
practicable,  and  that  the  means  of  instruction  can  be  introduced 
with  their  own  consent,  to  em])loy  capable  persons,  of  good 
mt)ral  character,  t<i  instruct  them  in  tlie  mode  of  agriculture 
suited  to  their  situation,  and  for  teaching  their  children  in 
reading,  writing,  an<l  arithmetic,  and  for  pei-forming  such  other 
duties  as  may  be  enjoined,  according  to  such  instructions  and 
rules  as  the  president  may  give  and  prescribe  for  the  regula- 
tiim  of  their  conduct  in  the  discharge  of  their  <luties.'' 

This  act  avowedly  contemplates  the  pi-eservation  of  the  In- 
dian nations  as  an  object  sought  by  the  United  States,  and  pro- 
poses to  effect  this  object  by  civilizing  and  converting  them 
from  hunters  into  agriculturists.  Though  the  Cherokees  had 
alreax^ly  made  considerable  progress  in  this  improvement,  it  can- 
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not  be  <loubte(l  that  the  general  words  of  the  aet  comi^rehend 
them.  Their  advance  in  "the  habits  and  arts  of  civilization" 
rather  encouraged  perseverance  in  the  lau<lable  exertions  still 
farther  to  meliorate  their  condition.  This  act  furnishes  strong 
additional  evidence  of  a  settle<l  purpose  to  fix  the  Indians  in 
their  countrv  bv  giving  them  securitv  at  home^ 

The  treaties  and  laws  of  the  United  States  contemplate  the 
Indian  territory'  as  comi)letely  separated  from  that  of  the  states; 
and  provide  that  all  intercourse  T\*ith  them  shall  be  carried  on 
exclusively  by  the  government  of  the  union. 

Is  this  the  rightful  exercise  (^f  ])ower,  or  is  it  usurpation  ? 

While  these  states  were  colonies,  this  power,  in  its  utmost 
extent,  was  admitted  to  reside  in  the  crown.  When  our  revo- 
lutionary' struggle  commenced,  congress  Avas  composed  of  an 
assemblage  of  <leputies  acting  under  specific  powers  gi*anted 
by  the  legislatures  or  conventions  of  the  several  colonies.  It 
was  a  gi'eat  popular  movement,  not  perfectly  organized;  nor 
were  the  respective  powers  of  those  who  were  entrusted  with 
the  management  of  affairs  accurately  defined.  The  necessities 
of  our  situation  produce<l  a  general  conviction  that  those  meas- 
ures which  concerned  all  must  be  transacted  bv  a  bodv  in 
which  the  representatives  of  all  were  assembled,  and  which 
could  command  the  confidence  of  all;  congress,  therefore,  was 
considered  as  invested  vrith  all  the  powers  of  war  and  peace, 
and  congress  dissolved  our  connexion  with  the  mother  country, 
and  declared  these  United  Colonies  to  be  independent  states. 
Without  any  written  definition  of  powers,  they  employed  diplo- 
matic agents  to  represent  the  United  States  at  the  several  courts 
of  Europe;  offered  to  negotiate  treaties  with  them,  and  did 
actually  negotiate  treaties  with  France.  From  the  same  neces- 
sity', and  on  the  same  principles,  congress  assumed  the  manage- 
ment of  Imlian  affairs;  first  in  the  name  of  these  United  Colo- 
nies: and  afterwanls,  in  the  name  of  the  United  States.  Early 
attempts  ^vere  ma<le  at  negotiation,  and  to  regulate  trade  with 
them.  These  not  proving  successful,  war  was  carried  on  under 
the  direction  and  with  the  forces  of  the  United  States,  and  the 
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efforts  to  make  peace,  by  treaty,  were  earnest  an<l  incessant.  The 
confederation  found  congress  in  the  exercise  of  the  same  powers 
of  jfeace  and  war^  in  our  i*elations  with  Indian  nations,  as  with 
those  of  Enrope. 

Such  was  the  state  of  things  when  the  confederation  was 
adopted.  That  instrument  surrendered  the  powers  of  peace 
and  war  to  congress,  and  prohibited  them  to  the  states,  respect- 
ively, unless  a  state  be  actually  invaded,  "or  shall  have  received 
certain  advice  of  a  resolution  being  formed  by  some  nation  of 
Indians  to  invade  such  state,  and  the  danger  is  so  imminent  as 
not  to  admit  of  delay  till  the  United  States  in  congress  assem- 
bled can  be  consulted.''  This  instrument  also  gave  the  United 
States  in  congress  assembled  the  sole  and  exclusive  right  of 
"regulating  the  trade  and  managing  all  the  affair's  with  the 
Indians,  not  members  of  any  of  the  states;  provided  that  the 
legislative  power  of  any  state  within  its  own  limits  be  not  in- 
fringed or  violated." 

The  ambiguous  phrases  which  follow  the  grant  of  power  to 
the  United  States  were  so  construed  by  the  states  of  North 
Carolina  and  Greorgia  as  to  annul  the  power  itself.  The  discon- 
tents and  confusion  resulting  from  these  conflicting  claims  pro- 
duced representations  to  congrass,  which  were  referred  to  a 
committee,  who  nia<le  their  report  in  1787.  The  report  does  not 
assent  to  the  construction  of  the  two  states,  but  recommends  an 
accommodation,  by  liberal  cessions  of  territory,  or  by  an  admis- 
sion, on  their  part,  of  the  powers  claimed  by  congress.  The  cor- 
rect exposition  of  this  article  is  rendered  unnecessary  by  the 
adoption  of  our  existing  constitution.  That  instrument  confers 
on  congress  the  powers  of  war  and  peace,  of  making  treaties, 
and  of  regulating  commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian  tribes.  These  powers 
comprehend  aU  that  is  required  for  the  regulation  of  our  inter- 
course with  the  Indians.  They  are  not  limited  by  any  restric- 
tions on  their  free  actions.  The  shackles  imposed  on  this  power 
in  the  confederation  are  discardcil. 

The  Indian  nations  had  always  been  considered  as  distinct, 
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independent  political  communities,  retaining  their  original  natu- 
ral rights,  as  the  undisputed  possessors  of  the  soil  from  time 
immemorial,  with  the  single  exception  of  that  imposed  by  irre- 
sistible power,  which  excluded  them  from  intercourse  i;\ith  any 
other  European  potentate  than  tlie  first  discoverer  of  the  coast 
of  the  particular  region  claimed;  and  this  was  a  restriction 
which  those  European  potentates  imposed  on  themselves,  as 
well  as  on  the  Indians.    The  very  term  "nation,''  so  generally 

applied  to  them,  means  "a  people  distinct  from  others."  The 
constitution,  by  declaring  treaties  already  made,  as  well  as  those 
to  be  made,  to  be  the  supreme  law  of  the  la^nd,  has  adopted  an<l 
sanctioned  the  previous  treaties  with  the  Indian  nations,  and, 
consequently,  admits  their  rank  among  those  powers  who  are 
capable  of  making  treaties.  The  words  ** treaty  "  and  "nation  " 
are  words  of  our  otnti  language,  selected  in  our  diplomatic  and 
legislative  proceedings  by  ourselves,  having  each  a  definite  and 
well  understood  meaning.  We  have  applied  them  to  Indians, 
as  we  have  applied  them  to  the  other  nations  of  the  earth.  They 
are  applied  to  all  in  the  same  sense. 

Georgia  herself  has  furnished  conclusive  evidence  that  her 
former  opinions  on  this  subject  concurred  with  those  entertained 
by  her  sister  states,  and  by  the  government  of  the  United  States. 
Various  acts  of  her  legislature  have  been  cited  in  the  argument, 
including  the  contract  of  cession  made  in  the  year  1802,  all  tend- 
ing to  prove  her  acquiescence  in  the  universal  conviction,  that 
the  Indian  nations  possessed  a  full  right  to  the  lands  they  occu- 
pied, until  that  right  should  be  extinguishe<l  by  the  United 
States  with  their  consent;  that  their  territory  was  separated 
from  that  of  any  state  within  whose  chartered  limits  they 
might  reside,  by  a  boundary  line  established  by  treaties;  that 
within  their  boundary  they  possessed  rights  with  which  no 
state  could  interfere;  and  that  the  whole  power  of  regulating 
the  intercourse  with  them  was  vested  in  the  United  States.  A 
review  of  these  acts  on  the  part  of  Georgia  would  occupy  too 
much  time,  and  is  the  less  necessary  because  they  have  been 
accurately  detailed  in  the  argument  at  the  bar.    Her  new  series 
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of  laws,  manifestiug  her  abandonment  of  these  opinions,  appears 
to  have  conmienceil  in  December,  182S. 

lu  ()i)positiou  to  this  original  right,  jjossessed  by  the  iindis- 
l)ute<l  offupants  of  every  country;  to  this  i-ecognition  of  that 
right,  which  is  evidence<l  by  our  history,  in  everj*  change 
through  which  we  have  passe<l;  is  i)laced  the  charters  granted 
by  tlie  monarch  of  a  <listaiit  and  distinct  region,  parcelling  out 
a  territory  in  i>ossession  of  others,  whom  he  could  not  remove, 
and  <lid  not  attemjit  to  remove,  and  the  cession  made  of  his 
claims  by  the  treaty  of  peace. 

The  actual  state  of  things  at  the  time,  and  all  history  since, 
exi)laiu  these  charters;  and  the  king  of  Great  Britain,  at  the 
treaty  of  i>eace,  could  cetle  only  what  belonged  to  his  crown. 
These  newly  asserted  titles  can  derive  no  aid  from  the  articles, 
so  often  rejjeated  in  Indian  treaties,  extending  to  them,  first, 
liic  ]iiot(H*tion  of  (nvat  Dritain,  and  afterwjirds  that  of  the 
United  Stales.  These  articles  are  associatetl  with  otliers.  re- 
cognizing their  title  to  self-government.  The  very  fact  of 
rei»eated  treaties  with  them  recognizes  it:  and  the  settled  doc- 
trine of  the  law  of  nations  is,  that  a  weaker  power  does  not 
surrender  its  indej)en(lence,  its  right  t<)  self-government,  by 
associating  with  a  stronger,  and  taking  its  protection.  A  weak 
state,  in  or<ler  to  provide  for  its  safets'.  may  i)lace  itself  under 
the  protection  of  one  more  powerful,  without  strii)i)ing  itself  of 
the  right  of  self-government,  and  ceasing  ti>  be  a  state.  Ex- 
amides  of  tliis  kind  are  not  wanting  in  Europe.  *'Tributai'y  and 
feudatoiy  states,''  says  Vattel,  "do  not  tliereby  cease  to  be  sover- 
eign and  independent  states,  so  long  as  self-government  and 

■ 

sovei'eign  and  independent  authority  are  left  in  the  administra- 
tion of  the  state."  At  the  i)resent  day,  more  than  one  state 
may  l)e  cojisidered  as  holding  its  right  of  self-government  under 
the  guaranty  and  i>rotection  of  one  or  more  allies. 

The  Choi'okee  nation,  then,  is  a  distinct  community,  occupy- 
ing its  own  territory,  with  boundaries  accuratelv  described,  in 
wliich  the  laws  of  Georgia  can  have  no  force.  an<l  which  the 
citizens  of  Georgia  have  no  right  to  enter,  but  with  the  assent 
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of  the  Cherokees  themselves,  or  in  conformity  with  ti*eaties,  and 
with  the  acts  of  congress.  The  whole  intei*course  between  the 
TJnite<l  States  and  this  nation  is  by  our  constitution  and  laws 
vested  in  the  government  of  the  United  States. 

The  act  of  the  state  of  Georgia,  under  which  the  plaintifE  in 
en'or  was  prosecute<l,  is,  consequently,  void,  and  the  judgment  a 
nullit^^    Can  this  court  revise  and  reverse  it  ? 

If  the  objection  to  the  system  of  legislation  lately  adopted 
by  the  legislature  of  Georgia,  in  relation  to  the  Cherokee  nor 
tion,  was  confined  to  its  extrorterritorial  operation,  the  objec- 
tion, though  complete,  so  far  as  respected  mere  right,  would 
give  this  court  no  power  over  the  subject.  But  it  goes  much 
further.  If  the  review  which  has  been  taken  be  correct,  and 
we  think  it  is,  the  acts  of  Georgia  are  repugnant  to  the  consti- 
tution, laws,  and  ti'eaties  of  the  United  ^States. 

They  interfere  foi'cibly  ^^ith  the  relations  established  between 
the  United  States  and  the  Cherokee  nation,  the  regulation  of 
which,  ax^cording  to  the  settled  pnnciples  of  our  constitution, 
is  committed  exclusively  to  the  government  of  the  union. 

They  are  in  direct  hostility  with  treaties,  I'epeated  in  a  suc- 
cession of  years,  which  mark  out  tlie  boundary  tliat  separates 
the  Cherokee  countiy  from  Geoi-gia,  guaranty  to  them  all  the 
land  within  their  boundary,  solenmly  pledge  the  faith  of  the 
United  States  to  restrain  their  citizens  from  trespassing  on  it, 
and  recognize  the  pre-existing  power  of  the  nation  to  govern 
itself. 

They  are  in  equal  hostility  with  the  acts  of  congress  for  regu- 
lating this  intercourse,  and  giving  effect  to  the  treaties. 

The  forcible  seizure  and  abduction  of  the  plaintiff  in  en-or, 
who  was  residing  in  the  nation  with  its  permission,  and  by 
authority  of  tlie  i)resident  of  the  United  States,  is  also  a  viola- 
tion of  the  acts  A\hich  authorize  the  chief  magisti'ate  to  exercise 
this  authority. 

AMll  these  powerful  considerations  avail  the  plaintiff  in  error  ? 
^Xe  think  tljey  will.  He  ^vas  seized,  and  forcibly  carried  away, 
while  un<ier  guardianship  of  treaties  guarantying  the  country 
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in  which  he  resided,  and  taking  it  under  tiie  protection  of  the 
XJnite<l  States.  He  was  seized,  while  performing,  under  the 
sanction  of  the  chief  magistrate  of  the  union,  those  duties  which 
the  humane  policy  adopted  by  congress  had  recommende<l.  He 
was  apprehendeil,  tried,  and  condemned,  under  color  of  a  law 
which  has  been  sho^Ti  to  be  repugnant  to  the  constitution,  laws, 
and  treaties  of  the  Unite<]  States.  Had  a  judgment,  liaUe  to 
the  same  objections,  been  rendered  for  property,  none  woul<l 
question  the  jurisdiction  of  this  court.  It  cannot  be  less  clear 
when  the  judgment  affects  personal  liberty,  and  inflicts  disgrace- 
ful punishment,  if  punishment  couhl  disgrace  when  inflicted 
on  Innocence.  The  plaintiff  in  error  is  not  less  interested  in  the 
operation  of  this  unconstitutional  law  than  if  it  affected  his 
property.  He  is  not  less  entitled  to  the  protection  of  the  con- 
stitution, laws,  and  treaties  of  his  country. 

This  point  has  been  elaborately  argued,  and,  after  delib^ute 
consideration,  decided,  in  the  case  of  Cohens  v.  2%e  OommonweaUh 
of  Virginia,  (C  Wheaton's  Reports,  264.) 

It  is  the  opinion  of  this  court  that  the  judgment  of  the  superior 
court  for  the  county  of  Gwinnett,  in  the  state  of  Georgia,  con- 
demning Samuel  A.  Worcester  to  hard  labor,  in  the  penitentiary 
of  the  state  of  Greorgia,  for  four  years,  was  pronounce<l  hy  that 
court  under  color  of  a  law  which  is  void,  as  being  repugnant  to 
the  constitution,  treaties,  and  laws  of  the  United  States,  and 
ought,  therefore,  to  be  reversed  and  annuUed. 
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BARRON  V.  THE  MAYOR  AND  CITY  COUNCIL  OF 

BALTIMORE. 

January  Term,  1833. 

[7  Peters's  Reports^  243-251.] 

Barron  and  others  owned  a  very  valuable  wharf  in  Baltimore 
harbor;  the  city  by  embankments  and  other  means  so  directed 
certain  streams  of  water  as  to  collect  the  sand  about  this  wharf 
to  such  a  degree  as  to  impair  its  value.  Barron  sued  the  city, 
and  obtained  a  judgment  in  the  county  court,  which  was  re- 
versed by  the  court  of  appeals.  He  then*sue<l  out  a  writ  of 
error  to  the  supreme  court,  the  opinion  of  which  was  delivered 
by  the  chief  justice  as  follows  : — 

'  .  f.    •     •    *'^; I  :  , 

I  .1 

The  judgment  brought  up  by  this  writ  of  error  having  been 
rendere<l  by  the  court  of  a  state,  this  tribunal  can  exercise  no 
jurisdiction  over  it,  unless  it  be  shown  to  come  within  the  pro- 
visions of  the  twenty-fifth  section  of  the  judicial  act. 

The  plaintiff  in  error  contends  that  it  comes  within  that 
clause  in  the  fifth  amendment  to  the  constitution,  which  inhibits 
the  taking  of  private  property  for  public  use,  without  just  com- 
pensation. He  insists  that  this  amendment,  being  in  favor  of 
the  liberty  of  the  citizen,  ought  to  be  so  construed  as  to  restrain 
the  legislative  power  of  a  state,  as  well  as  that  of  the  United 
States.  If  this  proposition  be  untrue,  the  court  can  take  no 
jurisdiction  of  the  cause. 

The  question  thus  presenteil  is,  we  think,  of  great  importance, 
but  not  of  much  difficulty. 

The  constitution  was  ordained  and  established  by  the  people 
of  the  Unite<l  States  for  themselves,  for  their  own  government, 
and  not  for  the  government  of  the  individual  states.  Each 
state  established  a  constitution  for  itself,  and  in  that  constdtn- 
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tion  proyided  such  limitatioiis  and  restrictions  on  the  powers 
of  its  particular  government  as  its  judgment  dictated.  The 
people  of  the  United  States  framed  such  a  government  for  the 
United  States  as  they  supposed  best  adapted  to  their  situation, 
and  best  calculated  to  promote  their  interests.  The  powers 
they  conferred  on  this  government  were  to  be  exei-cised  by  it- 
self; and  the  limitations  on  power,  if  expressed  in  general  terms, 
are  natuiully,  and,  we  think,  necessarily,  applicable  to  the  gov- 
ernment created  by  the  instrument  They  are  limitations  of 
power  granted  in  the  instrument  itself;  not  of  distinct  govern- 
ments, framed  by  different  persons  and  for  different  purposes. 

If  these  propositions  be  correct,  the  fifth  amendment  must  be 
unuerstood  as  i*esti*aining  the  power  of  the  general  government, 
not  as  applicable  to  the  states.  lu  their  several  constitutions 
they  iiave  imi)osed  such  restrictions  on  their  respective  govern- 
ments as  their  own  wisdom  suggeste<l;  such  as  they  deemed 
most  ])r()j>er  lor  themselves.  It  is  a  subject  on  which  they  judge 
exclusively,  and  with  V\iiich  otliers  interfere  no  farther  than  tliey 
are  supposed  to  have  a  common  interest. 

The  counsel  for  tlie  ]daintiff  in  error  insists  that  the  constitu- 
tion was  intended  to  secure  the  people  of  the  several  states 
against  the  undue  exercise  of  power  by  their  respecti\e  state 
governments,  as  well  as  against  that  \\  hich  mii»ht  be  attempted 
by  their  general  government  In  sui>port  of  this  argument  he 
relies  on  the  inhibitions  c/)ntained  in  the  tenth  section  of  the 
hrst  article. 

We  think  that  section  affords  a  strong  if  not  a  conclusive  argu- 
ment in  support  of  the  opinion  already  indicated  by  the  court 

The  preceding  section  contains  restrictions  which  aj*e  ol> 
\iously  intended  for  the  exclusive  purpose  of  resti*aining  the 
exercise  of  power  by  the  departments  of  the  general  govern- 
ment. Some  of  them  use  language  applicable  only  to  congi^ess; 
others  ai'e  expressed  in  general  terms.  The  third  clause,  for 
example,  declares  that  "no  bill  of  attainder  or  ex  i)ost  facto  law 
shall  be  passed."  No  language  can  be  more  general;  yet  the 
demonstration  is  complete,  that  it  applies  solely  to  the  govern- 
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ment  of  the  United  States.  In  addition  to  the  general  arguments 
furnished  by  the  instrument  itself,  some  of  which  have  been 
already  suggested,  the  succeeding  section,  the  avowed  purpose 
of  which  is  to  restrain  state  legislation,  contains  in  terms  the 
very  prohibition.  It  declares  that  "  no  state  shall  pass  any  bill 
of  attainder  or  ex  post  facto  law."  This  provision,  then,  of  the 
ninth  section,  however  comprehensive  its  language,  contains 
no  restriction  on  state  legislation. 

The  ninth  section  having  enumerated,  in  the  nature  of  a  bill 
of  rights,  the  limitations  intended  to  be  imposed  on  the  powers 
of  the  general  government,  the  tenth  proceeds  to  enumerate 
those  which  were  to  operviie  on  the  state  legislatures.  These 
restrictions  are  brought  together  in  the  same  section,  and  are 
oy  express  words  applied  to  the  states.  "No  state  shall  enter 
into  any  treaty,"  &c.  Perceiving,  that,  in  a  constitution  framed 
by  the  people  of  the  United  States  for  the  government  of  all, 
no  limitation  of  the  action  of  government  on  the  people  would 
apply  to  the  state  government,  unless  expressed  in  terms;  the 
restrictions  contained  in  the  tenth  section  are  in  <lirect  words 
so  ai)plied  to  the  states. 

It  is  worthy  of  remark,  too,  that  these  inhibitions  generally 
restrain  state  legislation  on  subjects  entrusted  to  the  general 
government,  or  in  which  the  people  of  all  the  states  feel  an 
interest 

A  state  is  forbidden  to  enter  into  any  treaty,  alliance,  or  con- 
federation. If  these  compacts  aie  with  foreign  nations,  they 
interfere  with  the  treaty-making  power  which  is  conferred  en- 
tirely on  the  general  government,  if  with  each  other,  for  politi- 
cal pnrposes,  they  can  scarcely  fail  to  interfere  T^ith  the  general 
purpose  and  intent  of  the  constitution.  To  grant  letters  of 
marque  and  reprisal  would  lea<l  directly  to  war;  the  power  of 
declaring  which  is  expressly  given  to  congress.  To  coin  money 
is  also  the  exercise  of  a  power  conferred  on  congress.  It  would 
be  tedious  to  recapitulate  the  several  limitations  on  the  powers 
of  the  states  which  are  contained  in  this  section.  They  will  be 
found,  generally,  to  restrain  state  legislation  on  subjects  en- 
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trusted  to  the  government  of  the  union,  in  which'  the  citizens 
of  all  the  states  ai*e  interested.  In  these  alone  were  the  whole 
people  concerned.  The  question  of  their  application  to  states 
is  not  left  to  construction.    It  is  averreii  in  positive  words. 

If  the  original  constitution,  in  the  ninth  an<i  tenth  sections 
of  the  first  article,  draws  this  plain  and  marked  line  of  discrim- 
ination between  the  limitations  it  imposes  on  the  powers  of  the 
general  government,  and  on  those  of  the  states;  if,  in  every  inhi- 
bition intende<l  to  act  on  state  power,  words  are  employed  which 
directly  express  that  intent:  some  strong  reason  must  be  as- 
signed for  departing  from  this  safe  and  judicious  course  in 
framing  the  amen<lments.  before  that  departure  can  be  assumed. 

We  search  in  vain  for  that  reason. 

Had  the  people  of  the  several  states,  or  any  of  them,  required 
changes  in  their  constitutions;  had  they  required  additional 
safeguards  to  liberty  from  the  apprehended  encroachments 
of  their  particular  gtivei-nments;  the  remedy  was  in  their  own 
hands,  and  would  have  been  applied  by  themselves.  A  conven- 
tion would  have  been  assembled  by  the  discontented  state,  and 
the  required  improvements  would  have  been  made  by  itself. 
The  unwieldy  and  cumbrous  machinery  of  procuring  a  recom- 
mendation from  two-thirds  of  congress,  and  the  assent  of  three- 
fourths  of  their  sister  states,  could  never  have  occurred  to  any 
human  being  as  a  mode  of  doing  that  which  might  be  effected 
by  the  state  itselfj  Had  the  framers  of  these  amendments  in- 
tended them  to  be  limitations  on  the  powers  of  the  state  gov- 
ernments, they  would  have  imitate<l  the  framers  of  the  original 
constitution,  and  have  expressed  that  intention.  Had  congress 
engaged  in  the  extraordinary  occupation  of  improving  the  con- 
stitutions of  the  several  states  by  affording  the  people  additional 
protection  from  the  exercise  of  power  by  their  own  governments 
in  matters  which  concerne<l  themselves  alone,  they  would  have 
declared  this  i)urpose  in  plain  and  intelligible  language. 

But  it  is  univei^sally  understoo<l,  it  is  a  part  of  the  history  of 
I  he  day,  that  the  great  revolution  which  establishe<l  the  consti- 
tution of  the  Unite<l  States  was  not  effected  without  immense 
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opposition.  Serious  fears  Wei's  extensively  entertained  tkat 
those  powers,  which  the  patriot  statesmen,  who  then  watched 
over  the  interests  of  our  country,  (leenie<l  essential  to  union,  and 
to  the  attainment  of  those  invaluable  objects  for  which  union 
was  sought,  might  be  exercised  in  a  manner  dangerous  to  liberty. 
In  almost  every  convention  by  which  the  constitution  was 
adopted,  amendments  to  guard  against  the  abuse  of  power  were 
i-ecommended^  These  amendments  demanded  security  against 
the  apprehended  encroachments  of  the  general  government,  not 
against  those  of  the  local  governments. 

In  compliance  with  a  sentiment  thus  generally  expressed,  to 
quiet  fears  thus  extensively  entertained,  ajnendments  were  pro- 
posed by  the  required  majority  in  congress,  and  adopted  by  the 
states.  These  amendments  contain  no  expression  indicating  an 
intention  to  apply  them  to  the  state  governments.  This  court 
cannot  so  apply  them. 

We  are  of  opinion  that  the  provision  in  the  fifth  amendment 
to  the  constitution,  declaring  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation,  is  intended 
solely  as  a  limitation  on  the  exercise  of  power  by  the  govern- 
ment of  the  United  States,  and  is  not  applicable  to  the  legisla- 
tion of  the  states.  We  are,  therefore,  of  opinion  that  there  is 
no  repugnancy  between  the  several  acts  of  the  general  assembly 
of  Marylan<l,  given  in  evidence  by  the  defendants  at  the  trial 
of  this  cause  in  the  court,  of  that  state,  and  the  constitution 
of  the  United  States^  This  court,  therefore,  has  no  jurisdic- 
tion of  the  cause;  and  it  is  dismissed. 
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THE  BRIG  WILSON  r.  THE  UNITED  STATES. 
C.  C.  DiSTK.  Va.  and  N.  C,  May  Term,  1820. 

[1  Brockenbroagh*B  Reports,  423-439.] 

The  WDson,  a  South  American  privateer.  broug:ht  into  Nor- 
folk, Virginia,  (whither  she  came  to  refit.)  certain  cases  of  spirits 
taken  from  a  prize  she  had  captured,  which  spirits  she  had 
kept  as  stores,  but  did  not  enter  them  according  to  law.  She 
also  landed  some  coloi*ed  sailors,  though  the  laws  of  the  United 
States  forbade  it.  She  was  libelled  by  the  United  States  for 
breaking  tlie  laws,  and  was  adjudged  to  be  forfeited  by  the  dis- 
trict court.  Her  commander  appealed  to  the  circuit  court,  the 
opinion  of  which  was  given  by  Chief  Justice  Marshall  as 
follows  : — 

The  four  first  counts  of  this  case  present,  for  the  considera- 
tion of  the  court,  a  general  question  of  considerable  importance. 
It  is  this  :  Does  the  act  "to  regulate  the  collection  of  duties  on 
imports  and  tonnage '-  apply  to  privateers,  not  engaged  in  the 
importation  of  goods  ? 

The  thirty-first  section  enacts  "that  it  shall  not  be  necessary' 
for  the  master,  or  person  having  the  command  of  any  ship  or 
vessel  of  war,  &c.,  to  make  such  report  and  entry  as  aforesaid." 

If  the  words,  ^^sliij)  or  vessel  of  war,'*  be  constTue<l  to  com- 
prehend a  ]>rivateer,  there  is  an  end  of  this  part  of  the  case;  be- 
cause, if  no  report  or  enti\v  is  required,  it  cannot  be  pretended 
that  any  of  the  provisions  of  the  act  exten<l  to  a  privateer,  <le- 
meaning  herself  in  her  military  character,  and  not  performing 
the  office  of  a  merchant  vessel. 

The  counsel  for  the  appellant  has  certainly  urged  many  rea- 
sons, which  have  great  weight  in  favor  of  the  construction  for 
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which  he  contends.  The  term,  "ship  or  vessel  of  war,"  has 
been  considered,  and,  I  think,  properly  considered,  as  a  gereric 
term,  including  both  national  ships  and  private  armed  bhips. 
When  it  is  used  generallj,  it  comprehends  both,  unless  the  con- 
text, or  the  subject-matter,  should  exclude  the  one  or  the  other. 
The  authorities  cited  at  the  bar  show  that  courts  and  writers 
on  public  law  have  used  the  term  in  this  general  tiense. 

If  either  the  language  or  the  objects  of  this  law  be  consulted, 
1  think  they  strengthen  this  natural  and  comprehensive  con- 
sti'uction  of  these  words. 

The  object  of  the  law  is,  professe<lly  and  obviously,  to  raise  a 
revenue  from  commerce  an<l  consumption,  not  to  regulate  the 
conduct  of  the  ships  of  war,  whether  public  or  private,  of  foreign 
nations.  All  the  regulations  are  obviously  calculated  for  mer- 
chant vessels,  and  not  one  calculated  for  privateers,  who  might 
come  into  onr  ports,  although  a  totally  distinct  provision  for 
them  would  certainly  be  necessary^ 

The  language  of  the  law  applies  it  to  vessels  destined  for  the 
United  States,  not  to  vessels  destined  for  a  cruise  on  the  high 
seas.  The  form  of  the  manifest  requires  that  the  importer 
should  state  to  what  port  the  vessel  is  bound,  and  to  whom  the 
goods  are  consigned:  regulations  not  adapted  to  goods  captured 
at  sea  by  a  cruiser. 

If  this  act  applies  to  privateers,  the  tonnage  duty  would  be 
<lemandable.  But  it  cannot  be  supposed  that  this  duty  is  im- 
posed on  privateers,  employed  in  cruising,  and  not  in  the  con- 
veyance of  merchandise. 

It  is  also  an  argument  which  deserves  consideration,  that  the 
policy  of  the  United  States  has  been  unfriendly  to  the  sale,  in 
our  ports,  of  prizes  made  by  foreign  privateers  on  nations  with 
whom  we  are  at  peace.  Some  of  our  treaties  contain  express 
stipulations  against  it;  and  the  course  of  the  government  has 
been  to  prohibit  the  practice,  even  where  no  specific  engage- 
ments bind  us  to  do  so.  Were  the  revenue  laws  applicable  to 
privateers,  and  to  their  prizes  and  prize  goods,  they  would  give 
a  right  to  introduce  those  goods,  in  opposition  to  the  avowed 
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and  uniform  policy  of  the  government.  The  doctrine,  that  the 
validity  of  prizes  could  not  be  adjudged  in  our  ports,  would  be 
of  little  importance,  if  they  could  be  brought  in  and  sold. 

I  think,  then,  that  our.  revenue  laws  do  not  apply  to  priva- 
teers, unless  they  take  up  the  character  of  merchantmen,  by 
attempting  to  import  goods.  When  they  do  so,  they  attempt, 
under  the  garb  of  their  military  character,  to  conceal  real  com- 
mercial transactions.  This  would  be  fraud  on  the  revenue  laws, 
which  no  nation  wiU  or  ought  to  tolerate.  The  privateer  which 
acts  as  a  mei*chant  vessel  must  be  treated  and  considered  as  a 
merchant  vessel. 

In  this  case  there  is  no  evidence  that  any  goods  wtrfe  landed, 
or  that  more  were  brought  in,  than  were  intende<l  to  be  carried 
out.  The  only  evidence,  which  I  think  at  all  important,  is  that 
of  the  pilot.  His  testimony,  certainly,  excited  suspicion.  Op- 
I»osed  to  it,  however,  is  the  testimony  of  the  witnesses  belonging 
to  the  vessel,  who  sa.^*  tiiat  the  spirits  were  designed  for  the 
crew,  to  be  used  as  stores. 

I  proceed,  now,  to  the  fifth  count  in  the  libel. 

The  first  question  which  will  be  considered  in  this  part  of  the 
<;ise  will  be  the  constitutionality  of  the  act  of  congress  under 
which  this  condemnation  has  been  made. 

It  will  readily  be  a<lmitted  that  the  power  of  the  legislature 
of  the  union,  on  this  subject,  is  derived  entirely  from  the  third 
clause  of  the  eighth  section  of  the  first  article  of  the  constitu- 
tion. That  clause  enables  congress  "to  regulate  commerce 
with  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes." 

What  is  the  extent  of  this  power  to  regulate  commerce  ? 
Does  it  not  compi-ehend  the  navigation  of  tlie  country  ?  May 
not  the  vessels,  as  well  as  the  articles  they  brinjr.  be  regulated  ? 
Upon  what  principle  is  it  that  the  ships  of  any  foreign  nation 
have  been  forbidden,  under  pain  of  forfeiture,  to  enter  our  ports  ? 
The  authority  to  make  such  laws  has  never  been  questioned; 
and  yet  it  can  be  sustained  by  no  other  clause  in  the  const! tu* 
tion  than  that  which  enables  congress  to  regulate  commerce. 
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If  IMs  power  oyer  vessels  is  not  in  congress,  where  does  it 
reside?  Certainly  it  is  not  annihilated;  and  if  not,  it  must 
reside  somewhere.  Does  it  reside  in  the  states  ?  No  Anierican 
politician  has  ever  been  so  extravagant  as  to  contend  for  this. 
No  man  has  been  wild  enough  to  maintain,  that,  although  the 
power  to  regulate  commerce  gives  congress  an  unlimited  power 
over  the  cargoes,  it  does  not  enable  that  body  to  control  the 
vehicle  in  which  they  are  imported;  that,  while  the  whole 
power  of  commerce  is  vested  in  congress,  the  state  legislatures 
may  confiscate  every  vessel  which  enters  their  ports,  and  con- 
gress is  unable  to  prevent  their  entry.  Let  it  be  admitted,  for 
the  sake  of  argument,  that  a  law  forbidding  a  free  man  of  any 
color  to  come  into  the  United  States  would  be  void,  and  that  no 
penalty  imposed  on  him  by  congress  could  be  enforced;  still, 
the  vessel  which  should  bring  him  into  the  United  States  might 
be  forfeite<l,  and  that  forfeiture  enforced;  since  even  an  empty 
vessel,  or  a  packet  employed  solely  in  the  conveyance  of  passen- 
gers and  letters,  may  be  regulated  and  forfeited.  There  is  not, 
in  the  constitution,  one  syllable  on  the  subject  of  navigation. 
And  yet  every  power  that  pertains  to  navigation  has  been  uni- 
formly exercised,  and,  in  the  opinion  of  all,  been  rightfully  ex- 
ercised, by  congress^  From  the  adoption  of  the  constitution 
till  this  time,  the  universal  sense  of  America  has  been  that  the 
word,  '' commerce,"  as  used  in  that  instrument,  is  to  be  consid- 
ered a  generic  term,  comprehending  navigation,  or,  that  a  con- 
trol over  navigation  is  necessarily  incidental  to  the  power  to 
reg^ilate  commerce. 

I  could  feel  no  difficulty  in  saying  tliat  the  power  to  regulate 
commerce  clearly  comprehended  the  case,  were  there  no  other 
clauses  in  the  constitution,  showing  the  sense  of  the  convention 
on  that  subject.  But  there  is  a  clause  which  would  remove  the 
doubt,  if  any  could  exist. 

The  first  clause  of  the  ninth  section  declares  that  ^^the  migra- 
tion or  importation  of  such  persons  as  any  of  the  states  now 
existing  shall  think  proper  to  admit  shall  not  be  prohibited  by 
the  congress,  prior  to  the  year  1808."    This   has  been   truly 
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said  to  be  a  limitaition  of  the  power  of  congress  to  regulate  com- 
merce, and  it  will  not  be  pretended  that  a  limitation  of  a  power 
is  to  be  construed  into  a  grant  of  power.  But  though  such,  a 
limitation  be  not  a  grant,  it  is  certainly  evidence  of  the  extent 
which  those  who  made  both  the  grant  and  limitation  attributed 
to  the  grant.  The  framers  of  our  constitution  could  never  have 
declared  that  a  given  power  should  not,  for  a  limited  time,  be 
exercised  on  a  particular  object,  if,  in  their  opinion,  it  could 
never  be  exercised  on  that  object 

Suppose  the  grant  and  the  limitation  be  brought  together,  the 
clause  would  read  thus:  "Congress  shall  have  power  to  regu- 
late commerce,  &c.,  but  this  power  shall  not  be  so  exercised  as 
to  prohibit  the  migration  or  importation  of  such  persons  as  any 
of  the  states  now  existing  may  think  proper  to  admit,  prior  to 
the  year  1808."  Would  it  be  possible  to  doubt  that  the  power 
to  regulate  commerce,  in  the  sense  in  which  those  words  were 
used  in  the  constitution,  incliHle<l  the  power  to  prohibit  the 
migration  or  importation  of  any  persons  whatever  into  the 
states,  except  so  far  as  this  power  might  be  restrained  by  other 
clauses  of  the  constitution  ?  I  think  it  would  be  impossible. 
It  appears  to  me,  then,  that  the  power  of  congress  over  vessels, 
•which  might  bring  in  persons  of  any  description  whatever,  was 
complete  before  the  year  1808,  except  that  it  could  not  be  so 
exercised  as  to  prohibit  the  importation  or  mijrration  of  any 
persons  whom  any  state,  in  existence  at  the  formation  of  the 
constitution,  might  think  proper  to  admit.  The  act  of  congress, 
theD,  is  to  be  construed  \\ith  a  view  to  this  restriction  on  the 
power  of  the  legislature;  and  the  only  question  will  be,  whether 
it  comprehends  this  case. 

The  case  is,  that  the  Bri^  Wilson,  a  private  armed  cruiser, 
commissioned  by  the  government  of  Buenos  Ayres,  came  into 
Norfolk,  navigated  by  a  crew  some  of  w^hom  were  people  of 
color.  They  w^ere,  however,  all  free  men,  and  all  of  them  sailors 
ct»mpcsing  a  part  of  the  crew.  While  in  port  some  of  them  were 
dischaJiged  and  came  on  shore. 

The  libel  charges  that  three  persons  of  color  were  landed 
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from  the  vessel,  whose  admission  or  importation  was  prohibited 
by  the  laws  of  Virginia,  contrary  to  the  act  of  congress,  by 
which  the  vessel  wag  forfeited. 

Is  this  case  within  the  act  of  congress,  passed  the  28th  of 
February,  1803  ? 

The  first  section,  which  is  the  prohibiting  part  of  the  act,  is 
in  these  words:  "From  and  after  the  first  day  of  April  next,  no 
master  or  captain  of  any  ship  or  vessel,  or  any  other  persons, 
shall  import  or  bring,  or  cause  to  be  imported  or  brought,  any 
negro,  mulatto,  or  any  person  of  color,"  &c.  There  are  nice 
shades  or  gradations  in  language,  which  are  more  readily  i)er- 
ceived  than  described,  and  the  mind  impressed  with  a  particular 
idea  readily  employs  those  words  which  express  it  most  appro- 
priately. Words  which  have  a  direct  and  common  meaning  may 
also  be  used  in  a  less  common  sense,  but  we  do  not  understand 
them  in  the  less  common  sense,  unless  the  context,  or  the  clear 
design  of  the  person  using  them,  requires  them  to  be  so  under- 
stood. Now  the  verbs,  "to  import"  or  "to  bring  in,"  seem  to  me 
to  indicate,  and  are  most  commonly  employed  as  indicating,  the 
action  of  a  person  on  anything,  animate  or  inanimate,  which 
is  itself  passive.  The  agent,  or  those  who  are  concerned  in 
the  agency  or  importation,  are  not,  in  common  language,  sai^ 
to  be  imported  or  brought  in.  It  is  true  that  a  vessel  coming 
into  port  is  the  vehicle  which  brings  in  her  crew,  but  we  do 
not,  in  common  language,  say  that  the  mariners  are  "imported," 
or  "brought  in"  by  a  particular  vessel;  we  rather  say  they  bring 
in  the  vessel.  So,  too,  if  the  legislature  intended  to  punish  the 
captain  of  a  vessel,  for  employing  seamen  of  a  particular  de- 
scription, or  for  allowing  these  seamen  to  come  on  shore,  we 
should  expect  that  this  intention  would  be  expressed  by  more 
appropriate  words  than  "to  import"  or  "bring  in."  These 
words  are  peculiarly  applicable  to  persons  not  concerned  in 
navigating  the  vessel.  It  is  not  probable,  then,  that,  in  making 
this  provision,  a  regulation  respecting  the  crew  of  a  vessel  was 
in  the  mind  of  congress.  But  it  is  contended,  on  the  part  of 
the  prosecution,  that  the  succeeding  words  of  the  sentence,  ex- 
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emptiiig  certain  descriptions  of  persons  from  the  general  pro- 
hibition, show  that  the  prohibition  itself  was  intended  to  com- 
prehend the  crew,  as  well  as  those  who  did  not  belong  to  the 
vessel.  Those  words  are,  "not  being  a  native,  a  citizen,  or 
registered  seaman  of  the  United  States,  or  seamen,  natives  of 
countries  beyond  the  Cape  of  Good  Hope.'' 

That  this  limitation  proves  the  prohibition  to  have  been  in- 
tended to  comprehend  freemen,  as  well  as  slaves,  must,  I  think, 
be  admitted.  But  it  does  not  follow  that  it  was,  also,  intended 
to  comprehend  the  crew  of  a  vessel,  actuaUy  employed  in  her 
navigation,  and  not  put  on  board  in  fraud  of  the  law.  A  per- 
son of  color,  who  is  a  registered  seaman  of  the  United  States, 
may  be  imported  or  brought  into  the  Unite<l  States  in  a  vessel 
in  which  he  is  not  employed  as  a  mariner.  The  construction, 
therefore,  which  would  extend  the  prohibitory  part  of  the  sen- 
tence to  the  crew  of  the  vessel,  in  consequence  of  the  language 
of  the  exception,  is  not  a  necessary  construction,  though  I  must 
admit  that  it  derives  much  strength  from  that  languaga 

The  forfeiture  of  the  vessel  is  not  in  this  section  of  the  act, 
but  I  have  notice<l  its  construction,  because  it  is  not  reasonable 
to  suppose  that  it  was  intended  to  forfeit  a  vessel  for  an  act 
which  was  not  prohibited.  The  second  section  enacts  "that  no 
ship  or  vessel,  arriving  in  any  of  the  said  ports  or  places  of  the 
United  States,  and  having  on  board  any  negro,  mulatto,  or 
other  person  of  color,  not  being  a  native,  a  citizen,  or  regis- 
tered seaman  of  the  United  States,  or  seamen,  natives  of  coun- 
tries beyond  the  Cape  of  Good  Hope,  as  aforesaid,  shall  be  ad- 
mitted to  an  entrv.'' 

It  is  obvious  that  this  clause  was  intended  to  refuse  an  entry 
to  every  vessel  which  had  violated  the  prohibition  containe<i  in 
the  first  section;  and  that  the  words,  "having  on  board."  were 
used  as  co-extensive  with  the  words,  "import"  or  "bring  in." 
We  had,  at  that  time,  a  treaty  with  the  emperor  of  Morocco,  and 
with  several  other  Barbary  i)owers.  Their  subjects  are  all  peo- 
ple of  color.  It  is  true  they  are  not  so  engaged  in  commerce  as  to 
send  ships  abroad.    But  the  arrival  of  a  Moorish  vessel  in  our 
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ports  is 'not  an  imiK)ssibility ;  and  can  it  be  belieyed  that  this 
iaw  was  inten<led  to  refuse  an  entry  to  such  a  vessel?  It  may 
be  said  that  an  occurrence  which  has  never  taken  place,  and 
which,  in  all  probability,  never  will  take  place,  was  not  in  the 
mind  of  congress;  and,  consequently,  the  omission  to  provide! 
for  it  ought  not  to  intiuence  the  construction  of  their  acts.  But 
there  are  many  nations,  with  whom  we  have  regular  commerce, 
who  employ  colored  seamen.  Could  it  be  intended  by  congress 
to  refuse  an  entry  to  a  French,  a  Spanish,  an  English,  or  a 
Portuguese  merchant  vessel,  in  whose  crew  there  was  a  man  of 
color  ?  I  think  this  construction  could  never  be  given  to  the 
act.  The  words,  '^having  on  board  a  negro,  mulatto,  or  other 
person  of  color,"  would  not,  I  think,  be  applied  to  a  vessel  one 
of  whose  crew  was  a  person  of  color. 

The  section  then  proceeds:  "And  if  any  such  negi'o,  &c., 
shall  be  landed  from  on  board  any  ship  or  vessel,  &c.,  the  said 
ship  or  vessel,  &c.,  shall  be  forfeited." 

The  words,  "shall  be  landed,"  seem  peculiarly  applicable 
to  a  person,  or  thing,  which  is  imported,  or  brought  m,  and 
which  is  landed,  not  by  its  own  act,  but  by  the  authority  of  the 
importer;  not  to  a  manner,  going  on  shore  voluntarily,  or  on  the 
business  of  the  ship.  The  words,  ^^  such  negi'o,"  &c.,  refer  to 
the  preceding  passages,  describing  those  whom  a  captain  of  a 

vessel  is  forbidden  to  import,  and  whose  being  on  board  a  vessel 
excludes  such  vessel  from  an  entry,  and  no  others.  If,  then,  the 
commentary  which  has  been  made  on  those  passages  is  correct, 
the  forfeiture  is  not  incurre<l  by  a  person  of  color  coming  in  as 
part  of  a  ship's  crew,  and  going  on  shore. 

Although  the  powers  of  Barbary  do  not  send  merchant 
ships  across  the  Atlantic,  yet  their  treaties  with  us  contemplate 
the  possibility  of  their  cruisers  entering  our  ports.  Would 
the  cruiser  be  forfeited,  should  one  of  the  crew  come  on 
shore? 

I  have  contended  that  the  power  of  congress  to  regulate  com- 
merce comprehends,  necessarily,  a  power  over  navigation,  and 
warrants  every  act  of  national  sovereignty  which  any  other 
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soYereign  nation  mav  exercise  over  vessels,  foreign  or  domestic, 
wliich  enter  our  ports.  But  there  is  a  portion  of  this  power,  so 
far  as  respects  foreign  vessels,  which  it  is  unusual  for  any  nation 
to  exercise,  and  the  exercise  of  which  would  be  deemed  an 
unfriendly  interference  T\ith  the  just  rights  of  foreign  powers. 
An  example  of  this  would  be  an  attempt  to  regulate  the  maimer 
in  which  a  foreign  vessel  shouhl  be  navigated  in  order  to  be 
admitted  into  our  ports;  and  to  subject  such  vessel  to  forfeiture, 
if  not  so  navigated.  I  will  not  say  that  this  is  beyond  the 
power  of  a  government,  but  I  will  say  that  no  act  ought  to  have 
this  effect  given  to  it,  unless  the  words  be  such  as  to  admit  of 
no  other  rational  construction. 

I  will  now  take  some  notice  of  that  part  of  the  act  which  has 
a  reference  to  the  state  law. 

The  language  both  of  the  constitution  and  of  the  act  of  con- 
gress shows  that  the  forfeitiu'e  was  not  intended  to  be  inflicte<l 
in  any  case  but  where  the  state  law  was  violated.  In  addition 
to  the  words,  in  the  first  and  second  sections  of  the  act.  whicli 
confine  its  operation  to  importations  into  "a  state  which,  by 
law  has  prohibited,  or  shall  prohibit,  the  importation  of  such 
negro,''  &c.;  the  third  sectiou  enjoins  it  on  the  officers  of  the 
United  States,  in  the  states  having  laws  containing  such  prohi- 
bition, "to  notice  and  be  governed  by  the  provisions  of  the 
laws,  now  existing,  of  the  several  states,  prohibiting  the  admis- 
sion or  importation  of  any  negro,  mulatto,  or  any  person  of 
color  as  aforesaid."  This  is  not  inflicting  a  penalty  for  the 
violation  of  a  state  law,  but  is  limiting  the  operation  of  the 
penal  law  of  the  United  States  by  a  temporary  demarcation 
given  in  the  constitution.  The  power  of  congress  to  prevent 
migi'ation  or  imi)ortation  was  not  to  be  exercised,  prior  to  the 
year  ISOS,  on  any  person  whom  any  of  the  states  might  think 
proper  to  admit.  All  were  admissible  who  were  not  prohibited. 
It  Avas  proper,  therefore,  that  the  act  of  congress  should  make 
the  prohibitory  act  of  the  state  the  limit  of  its  own  operation. 
The  act  of  congi'ess   does  not,   necessarily,   extend  to  every 
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object  comprehended  in  the  state  law,  but  neither  its  terms,  nor 
the  constitution,  will  permit  it  to  be  extended  farther  than  the 
state  law. 

The  first  section  of  the  act  "to  prevent  the  migi'ation  of  free 
negroes  and  mnlattoes"  into  this  commonwealth  prohibits  their 
coining  voluntarilj,  or  being  imported.  The  second  section 
imposes  a  penalty  on  any  master  of  a  vessel  who  shall  bring 
any  free  negro  or  mulatto.  The  third  section  provides  that 
"the  act  shall  not  extend  to  any  masters  of  vessels  who  shall 
bring  into  this  state  any  free  negro  or  mulatto  employed  on 
board  and  belonging  to  such  vessel,  and  who  shall  therewith 
depart."  The  act,  then,  does  not  prohibit  the  master  of  a 
vessel,  navigated  by  free  negroes  or  mulattoes,  from  coming  into 
port,  and  setting  only  part  of  his  crew  on  shore,  provided  they 
depart  with  the  vessel.  The  state  prohibition,  then,  does  not 
commence,  until  the  vessel  departs  without  the  negi^o  or  mulatto 
seaman.  Xo  probability,  however  strong,  that  the  vessel  will 
depart  without  the  seaman,  can  extend  the  act  to  such  a  case, 
until  the  vessel  has  actually  departed.  If  this  be  true,  neither 
does  the  act  of  congress  extend  to  such  a  case. 

But  this  is  not  all.  The  act  of  asseinblj'  prohibits  the  ad- 
mission of  free  negroes  and  mulattoes  only,  not  of  other  per- 
sons of  color.  Other  persons  of  color  were  admissibje  into 
Virginia. 

The  act  of  congress  makes  a  clear  distinction  between  free 
negroes  and  mulattoes,  and  other  persons  of  color.  But  so 
much  of  the  act  of  congress  as  respects  other  persons  of  color 
does  not  apply  to  Virginia,  because  such:  persons  were  admis- 
sible into  this  state. 

The  libel  charges  the  sailors  landed  to  have  been  persons  of 
color,  not  negroes  or  mulattoes.  If,  under  this  libel,  it  were 
allowable  to  prove  that  the  sailors  landed  were,  in  fact,  negroes 
or  mulattoes,  it  is  not  proved.  Mr.  Bush  does  not  prove  that 
any  were  landed  but  says  that  those  discharged  were  "of  dif- 
ferent colors  and  nations."    Andrew  Johnson  says,  "that,  on 
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the  twenty-ninth  of  October,  the  people  of  color  received  their 
prize  tickets,  went  on  shore,  and,  of  conrse,  took  their  own 
discharge." 

There  is,  then,  no  evidence  that  these  people  were  negroes 
or  iiiulattoes.    Upon  these  grounds,  I  am  of  opinion  that  no, 
forfeiture  of  the  vessel  has  been  incurred! ,  and  that  so  much  of 
the  sentence  as  condemns  the  Brig  Wilson  ought  to  be  reversed, 
and  restitution  awarded. 
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THE  UNITED  STATES  u  MAURICE  AND  OTHERS. 
C.  C.  DiSTR.  Va.  and  N.  C,  May  Term,  1823. 

[2  Brockenbrongh's  Reports,  96-118.] 

The  following  opinion,  as  delivered  by  Chief  Justice  Jlilarshall, 
contains  a  full  narrative  of  the  facts  and  pleadings  in  the 
cause: — 

This  is  an  action  of  debt  brought  upon  a  bond  execute«l 
ou  the  18th  day  of  August,  1818,  in  the  penalty  of  twenty 
thousand  dollars,  with  the  following  condition:  "Whereas  the 
said  James  Maurice  has  been  appointe<i  agent  for  fortifications 
on  the  part  of  the  United  States,  now,  therefore,  if  the  said 
James  Maurice  shall  truly  and  faithfully  execute  and  discharge 
all  the  duties  appertaining  to  the  said  office  of  agent,  as  afore- 
said, then  the  above  obligation  to  be  void,"  &c.  The  breach  as- 
signed in  the  declaration  is,  that  large  sums  of  money  came 
to  the  hands  of  the  said  Maurice,  as  agent  of  fortifications, 
which  he  was  bound,  by  the  duties  of  his  office,  faithfully  to  dis- 
burse and  account  for,  a  part  of  which,  namely,  forty  thousand 
dollars,  he  has,  in  violation  of  his  said  duty,  utterly  failed  to 
disburse  to  the  use  of  the  United  States,  or  account  for;  where- 
fore, &c. 

The  defendants,  the  sureties  in  the  said  obligation,  prayed 
oyer  of  the  bond,  and  of  the  condition,  and  then  demurred  to 
the  declaration.    The  plaintiff  joined  in  the  demurrer. 

The  defendants  also  pleaded  several  pleas,  on  some  of  which 
issue  has  been  made  up,  and  on  others  demurrer  has  been 
joined. 

The  first  point  to  be  considered  is  the  demurrer  to  the  decla- 
ration. 

The  defendants  insist  that  the  declaration  cannot  be  sus- 
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tained,  because  the  bond  is  void  in  law,  it  being  taken  for  the 
performance  of  duties  of  an  oflice,  which  office  has  no  legal 
existence,  and,  consequently,  no  legal  duties,  ^o  violation  of 
duty,  it  is  said,  can  take  place,  when  no  duty  exists. 

Since  the  demurrer  admits  all  the  facts  alleged  in  the  decla- 
ration which  are  properly  cliarged.  and  denies  that  those  facte 
create  any  obligation  in  law,  it  must  be  taken  as  true  that  James 
(Maurice  was  in  fact  appointed  an  agent  of  fortification  on  the 
part  of  the  United  States :  that  he  receive<l  large  sums  of  money 
in  virtue  of  that  appointment,  and  has  failed  to  apply  it  to  the 
purpose  for  which  he  receivefl  it.  or  to  account  for  it  to  the 
United  States. 

As  the  securities  certainlv  intended  to  undertake  that  Maurice 

should  perform  the  very  acts  which  he  has  faile<l  to  perform, 
an<i  as  the  money  of  the  nation  has  come  into  his  hands  on  the 
faith  of  this  undertaking,  it  is  the  duty  of  the  court  to  hold 
them  responsible,  to  the  extent  of  this  undertaking,  unless 
the  law  shall  plainly  interpose  its  protecting  power  for  their  re- 
lief, upon  the  principle  that  the  bond  creates  no  legal  obliga- 
tion. Is  this  such  a  bond  ?  The  first  step  in  this  inquiry  is, 
the  character  of  the  bon<l.  Does  it,  on  its  face,  purport  to  be  a 
mere  official  bond,  or  to  be  in  the  nature  of  a  contract  ?  This 
question  is  to  be  answered  by  a  reference  to  the  terms  in  which 
its  condition  is  expressed.  These  leave  no  shadow  of  doubt  on 
the  mind.  The  condition  refers  to  no  contract,  states  no 
.undertaking  to  perform  any  specific  act,  refers  to  nothing, 
describes  nothing  which  the  obligor  was  bound  to  do,  except  to 
perform  the  duties  of  an  officer.  It  recites  that  he  was  ap- 
pointed to  an  office,  and  declares  that  the  obligation  is  to  be 
void  if  he  "shall  truly  and  faithfully  execute  and  discharge 
all  tlie  duties  appertaining  to  the  said  office.''  Of  the  nature 
of  those  duties  no  information  whatever  is  given.  Whether 
the  disbursement  of  public  money  does  or  does  not  constitute- 
a  part  of  them  is  a  subject  on  which  the  instrument  is  entirely 
silent. 
The  bond,  then,  is,  on  its  face,  completely  an  official  bond, 
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given,  not  for  the  performance  of  any  contract,  but  for  the  per- 
formance of  the  duties  of  an  office,  which  duties  were  known, 
and  had  been  prescribed  by  law,  or  by  persons  authorized  to 
prescribe  them. 

In  his  declaration  the  attorney  for  the  United  States  has 
necessarily  taken  up  this  idea,  and  proceeded  on  it  In  his 
assignment  of  breaches  he  states  that  the  sai<l  James  Maurice 
had  been  appointed  agent  of  fortifications,  and  alleges  that  he 
had  not  performed  the  duties  of  the  said  office,  nor  kept  the 
condition  of  his  bond,  but  that  the  said  condition  is  broken  in 
this,  that,  while  he  held  and  remained  in  the  said  office,  divers 
large  sums  of  money  came  to  his  hands,  as  agent  of  fortifica*- 
tions,  which  he  was  boun<l  by  the  duties  of  his  office  faithfully 
to  disburse  and  account  for;  a  part  of  which,  forty  thousand 
dollars,  he  has,  in  violation  of  his  said  duty,  utterly  faile<l  to 
disburse  or  account  for.  On  this  breach  of  his  official  duty, 
which'  is  alleged  to  constitute  a  breach  of  the  condition  of  his 
bond,  the  action  is  founded.  No  allusion  is  made  to  any  other 
circumstance  whatever,  as  giving  cause  of  action. 

The  suit,  then,  is  plainly  prosecuted  for  a  violation  of  the 
duty  of  office,  which  is  alleged  to  constitute  a  breach  of  an 
official  bond.  The  court  must,  on  this  demurrer,  at  least,  so 
consider  it,  and  must  decide  it  according  to  those  rules  which 
govern  cases  of  this  description.  This  being  a  suit  upon  an 
official  bond,  the  condition  of  which  binds  the  obligors  only  that 
the  officer  should  perform  the  duties  of  his  office,  it  would  seem 
that  the  obligation  could  be  only  co-extensive  with  these  duties. 
What  is  their  extent  ?  The  defendants  contend  that  no  such 
office  exists;  that  James  Maurice  was  never  an  officer,  and,  of 
consequence,  was  never  bound  by  this  bond  to  the  performance 
of  rfny  duty  whatever. 

To  estimate  the  weight  of  this  objection,  it  becomes  neces- 
sary to  examine  the  constitution  of  the  United  States,  and  the 
acts  of  congress  in  relation  to  this  subject. 

The  constitution  (article  2,  section  2)  declares  that  the  pres- 
ident "shall  nominate,  and,  by  and  with  the  advice  and  consent 

2  Br,  99. 


4i6H  OOKSTITUnOXAL  OPINIONS. 

of  the  senate,  shall  appoint,  ambassadors,"  &c.,  '*and  all  other 
oflficers  of  the  United  States,  whose  appointments  are  not  herein 
otherwise  i)rovided  for,  and  which  shall  be  established  by  law." 

I  feel  no  diminution  of  reverence  for  the  framers  of  this 
sacred  instrument,  when  I  say  that  some  ambiguity  of  expres- 
sion has  found  its  way  into  this  clause.  If  the  relative,  "which," 
refers  to  the  word  "appointments,"  that  word  is  referred  to  in 
a  sense  rather  different  from  that  in  which  it  had  been  used. 
It  is  used  to  signify  the  act  of  placing  a  man  in  office,  and  re^ 
ferred  to  as  signifying  the  office  itself.  Considering  this  rela- 
tive as  referring  to  the  word  "offices,"  which  word,  if  not  ex- 
l)ressed,  must  be  understood,  it  is  not  i>erfectly  clear  whether 
the  words,  "which"  offices  "shall  be  established  by  law,"  are 
to  be  construed  as  ordaining  that  all  offices  of  the  Unite<i  States 
sliall  be  established  by  law,  or  merely  as  limiting  the  previous 
general  words  to  such  offices  as  shall  be  established  by  law. 
Understood  in  tlie  first  sense,  this  clause  makes  a  general  pro- 
vision that  the  president  shall  nominate,  and,  by  and  with 
the  consent  of  the  senate,  appoint,  to  all  offices  of  the  United 
States,  with  such  exceptions  only  as  are  made  in  the  consti- 
tution: an<l  that  all  offices  (with  the  same  exceptions)  shall 
be  established  bv  law.  Understood  in  the  last  sense,  this 
general  provision  comprehends  those  offices  onl}-  which  might 
be  established  by  law,  leaving  it  in  the  power  of  the  executive, 
or  of  those  who  might  be  entrusted  with  the  execution  of  the 
laws,  to  create,  in  all  cases  of  legislative  omission,  such  offices  as 
might  be  deemed  necessary  for  theii*  execution,  and  aftervN'ards 
to  fill  those  offices. 

1  do  not  know  whether  this  question  has  ever  occurred  to  the 
legislative  or  executive  of  the  United  States,  nor  how  it  may 
have  been  decided.  In  this  ignorance  of  the  course  which 
imay  have  been  pursued  by  the  government,  I  shall  adopt  the 
^st  interpretation,  because  I  think  it  accords  best  with  the 
general  spirit  of  the  constitution,  which  seems  to  have  arranged 
the  creation  of  office  among  legislative  powers,  and  because, 
too,  this  construction  is,  I  think,  sustained  by  the  subsequent 
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words  of  the  same  clause,  and  by  the  third  clause  of  the  same 
section. 

The  sentence  which  follows,  and  forms  an  exception  to  the 
general  provision  which  had  been  made,  authorizes  congress 
"by  law  to  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper,  in  the  president  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments."  This  sentence,  I  thinl?,  in<ii- 
«ates  an  opinion  in  the  framers  of  the  constitution  that  they 
had  provided  for  all  cases  of  offices. 

The  third  section  empowers  the  president  "to  fill  up  all  vacan- 
cies that  may  happen  during  the  recess  of  the  senate,  by  grant- 
ing commissions  which  shall  expire  at  the  end  of  their  next 
session." 

This  power  is  not  confined  to  vacancies  which  may  happen 
in  offices  created  by  law.  If  the  convention  supposed  that  the 
president  miirht  create  an  office,  and  fill  it  originally  without 
the  consent  of  the  senate,  that  consent  would  not  be  required 
for  filling  up  a  vacancy  in  the  same  office. 

The  constitution,  then,  is  understood  to  declare  that  all  offices 
of  the  United  States,  except  in  cases  where  the  constitution 
itself  may  otherwise  provide,  shall  be  established  by  law. 

Has  the  office  of  agent  of  fortifications  been  established  by 
law? 

From  the  year  1794  to  the  year  1808  congress  passed  sev- 
eral acts  empowering  the  president  to  erect  fortifications,  and 
appropriating  large  sums  of  money  to  enable  him  to  carry  these 
acts  into  execution.  No  system  for  their  execution  has  ever 
been  organized  by  law.  The  legislature  seems  to  have  left  this 
subject  to  the  discretion  of  the  executive.  The  president  was, 
consequently,  at  liberty  to  employ  any  means  which  the  con- 
stitution and  laws  of  the  United  States  placed  under  his  con- 
trol. He  might,  it  is  presumed,  employ  detachments  from  the 
army,  or  he  might  execute  the  work  by  contract,  in  all  the 
various  forms  which  contracts  can  assume.  Might  he  oriranize 
a  corps,  consisting  of  laborers,  managers,  paymasters,  providers, 
&c.,  with  distinct  departments  of  duty,  prescribed  and  defined 
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by  the  executive,  and  with  such  fixed  compensation  as  might  be 
annexed  to  the  various  parts  of  the  service  ?    If  this  mode  of 
executing:  the  hnv  be  consistent  with  the  constitution,  there  is 
nothing  in  the  hiw  itself  to  restrain  the  pi'esi<lent  from  adopting 
it.    But  the  general  language  of  the  law  must  be  limited  by 
the  constitution,  and  must  be  construed  to  empower  the  presi- 
<ient  to  emi)l()y  those  means  only  which  are  constitutional.    Ac- 
cording to  the  construction  given  in  this  opinion  to  the  second 
section  of  the  second  article  of  that  instrument,  it  directs  that 
all  offices  of  the  United  States  shall  be  established  by  law ;  and 
I  do  not  think  that  the  mere  direction  that  a  thing  shall  be 
done,  without  prescribing  tlie  mode  of  doing  it,  Ci\u  be  fairly 
construed  into  the  establishment  of  an  office  for  the  purpose,  if 
the  object  can  be  effected  without  one.    It  is  not  necessaiy,  or 
even  a  fair  inference  from  such  an  act,  that  congress  intended  it 
should  be  executed  through  the  medium  of  offices,  since  there 
are  other  ample  means  by  which  it  may  be  executed,  and  since 
the  practice  of  the  government  has  been  for  the  legislature, 
wherever  this  mode  of  executing  an  act  was  intended,  to  organ- 
ize a  svstem  bv  law,  and  either  to  create  the  sevenil  laws  ex- 
pressly,  or  to  authorize  the  president,  in  terms,  to  employ  such 
persons  as  he  might  think  proper,  for  the  performance  of  ptii*- 
ticular  services. 

If.  then,  the  agent  of  fortifications  be  an  officer  of  the  United 
States,  in  the  sense  in  which  that  term  is  used  in  the  constitu- 
tion, his  office  ought  to  be  estiiblished  by  law,  and  cannot  be 
considered  as  having  been  established  by  the  acts  empow^er- 
ing  the  president,  generally,  to  cause  fortifications  to  be  con- 
structed. 

Is  the  agent  of  fortifications  an  officer  of  the  United  States  ? 
An  office  is  defined  to  be  **a  public  charge  or  employment," 
and  he  who  performs  the  duties  of  the  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of 
the  Unite<l  States.  Although  an  office  is  "an  employment,"  it 
does  not  follow  that  every  employment  is  an  office.  A  man 
may  certainly  be  employed  under  a  contract,  express  or  implied, 
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to  do  an  act,  or  perform  a  service,  without  becoming  an  officer. 
But  if  a  duty  be  a  continuing  one,  which  is  define<l  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which  an 
individual  is  appointed  by  government  to  perform,  who  enters 
on  the  duties  appertaining  to  his  station  without  any  contract 
defining  them,  if  those  duties  continue,  though  the  person  be 
changed, — ^it  seems  veiy  difficult  to  <listinguish  such  a  charge 
or  employment  from  an  office,  or  the  person  who  performs  the 
duties  from  an  officer. 

If  it  may  be  converted  into  a  contract,  it  must  be  a  contract 
to  perform  the  duties  of  the  office  of  agent  of  fortifications, 
and  such  an  office  must  exist  with  ascertained  duties,  or  there 
■is  no  standard  by  which  the  extent  of  the  condition  can  be 
measured. 

The  army  regulations  are  referrei  to  in  acts  of  congress  passed 
previous  and  subsequent  to  the  execution  of  the  bond  under 
consideration.  A  coi)y  of  those  regulations,  pui-purting  to  be  a 
revisal  made  in  the  war  office,  in  September,  181G,  conformably 
to  the  act  of  the  24th  of  April,  1816,  has  been  laid  before  the 
court,  an<l  referre<l  to  by  both  parties.  These  regulations  pro- 
vide for  the  appointment  and  define  the  duties  of  the  agents  of 
fortifications. 

They  are  to  be  governed  by  the  orders  of  the  engineer  depart- 
ment, in  the  disbursement  of  the  money  placed  in  their  hands. 
They  are  to  provide  the  materials  and  workmen  deemed  neces- 
sary for  the  fortifications;  and  they  are  to  pay  the  laborers 
employed.  In  the  performance  of  these  duties,  they  are  directed 
to  make  out,  first,  an  "abstract  of  articles  purchased;"  sec- 
ondly, "an  abstract  of  labor  performed;"  thirdly,  "an  abstract 
of  pay  of  mechanics;"  and  fourthly,  "an  abstract  of  contingent 
expenses." 

These  <iuties  are  those  of  a  purchasing  quartermaster,  com- 
missary, and  paymaster.  These  are  important  duties.  A  very 
superficial  examination  of  the  laws  will  be  sufficient  to  show 
that  duties  of  this  description,  if  not  performed  by  contract,  are 
performed  by  persons  who  are  considered  as  officers  of  the 
United  States,  whose  offices  are  established  by  law. 
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If,  then,  we  look  at  the  bond  and  declaration,  we  find  in  both 
eTerv  characteristic  of  an  office  bond.    If  we  look  at  the  army 
regulations,  the  only  additional  source  of  information  within  our 
reach,  we  find  the  duties  of  an  agent  of  fortifications  to  be  such 
as  would  make  him  an  officer  of  the  United  States.    Is  the  office 
established  by  law  ?    The  permanent  agents  mentioned  in  the 
act  of  March  3d,  1809,  (chapter  19,  section  3,)  are  those  who  are 
appointed,  "either  for  the  purpose  of  making  contracts,  or  for 
the  purchase  of  supplies,  or  for  the  disbursement,  in  any  other 
manner,  of  moneys,  for  the  use  of  the  military  establishment  of 
the  United  States."    If  this  act  authorizes  the  appointment  of 
such  agents,  and  vii'tually  establishes  their  offices,  it  cannot,  I 
think,  in  correct  construction,  be  extende<l  to  other  persons  than 
those  who  are  employed  in  some  manner  in  disbursing  money 
"for  the  use  of  the  military  establishment  or  navy  of  the  United 
States.'     "The  military  establishment'"  is  a  term  which-  seems 
to  be  well  defined  in  the  acts  of  congress,  and  to  be  well  under- 
stood, and  I  <lo  not  think  the  act  can  be  construed  to  comprehend 
an  agent  of  fortifications. 

In  the  act  of  March  3d.  1817,  (chapter  517,  section  5,)  it  is  made 
the  duty  of  the  secretary  of  war  "to  prepare  general  regulations, 
better  defining  and  prescribing  the  respective  <hities  and  powers 
in  the  adjutant-general,  inspector-general,  quartermaster-general, 
and  commissary  of  ordnance,  department  of  the  topographical 
engineers,  of  the  aids  of  generals,  and,  generally,  of  the  general 
and  regimental  staff;  which  regulations,  when  approved  by  the 
president  of  the  United  States,  shall  be  respected  and  obeyed, 
until  altered  or  revoked  by  the  same  authority." 

The  exclusive  object  of  this  section  is,  I  think,  the  regulation 
of  existing  offices.  I  <lo  not  think  it  can  be  fairly  construed  to 
extend  to  the  establishment  of  offices.  Yet  if,  under  this  act, 
subordinate  agencies  or  offices  have  in  fact  been  introduced,  such 
offices  may  be  established  by  subsequent  acts  of  congress. 

The  act  of  April  2ith,  181G,  "for  organizing  the  general  staff, 
and  making  farther  provision  for  the  army  of  the  United  States." 
section  9,  enacts  "that  the  regulations,  in  force  before  the  reduc- 
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tion  of  the  army,  be  recognized,  as  far  as  the  same  shall  be  found 
applicable  to  the  service,  subject,  however,  to  such  alterations 
as  the  secretary  of  war  may  adopt,  with  the  approbation  of  the 
president." 

A  legislative  recognition  of  the  actually  existing  regulations 
of  the  army  must  be  understood  as  giving  to  those  regulations 
the  sanction  of  the  law ;  and  the  subsequent  words  of  the  sen- 
tence authorize  the  secretary  of  war  to  alter  those  regulations 
with  the  approbation  of  the  president.  Such  alterations  have 
also  the  sanction  of  the  act  of  1816. 

This  subject  appears  to  have  been  taken  up  by  the  secretary. 
A  pamphlet,  entitled  "Army  Regulations,  revised,  conformably 
to  the  Act  of  24th  of  April,  1816,"  has  been  laid  before  the 
court  as  authentic,  and  has  been  appealed  to  by  both  plaintiff 
and  defendants,  as  being  the  same  regulations  which  are  ap- 
proved and  adopted  by  the  act  of  the  2<1  of  March,  1821, 
section  13. 

These  regulations  direct  the  appointment  of  agents  of  fortifi- 
cations, and  define  their  duties.  They  purport  to  have  been 
revised  in  the  war  office,  in  September,  1810.  If  the  provision 
they  contain  respecting  agents  of  fortifications  formed  a  part  of 
the  army  regulations  prior  to  the  act  of  the  24th  of  April,  1816, 
it  is  recognized  by  that  act.  If  that  provision  was  first  intro- 
duced in  September,  1816,  it  may,  if  approved  by  the  president, 
be  considered  as  an  alteration  authorized  by  that  act.  The  ques- 
tion, whether  this  alteration  has  been  approved  by  the  presi- 
dent, is,  perhaps,  a  question  of  fact,  not  examinable  on  this 
demurrer. 

When  I  consider  the  act  of  the  24th  of  April,  1810,  and  this 
revisal  in  the  war  office,  in  connexion  with  the  act  of  the  2d  of 
March,  1821,  adopting  the  revisal  of  September,  1816,  under  the 

name  of  General  Rej]:ulations  of  the  Army,  compiled  by  Major 
General  Scott,  (for  they  are  represented  as  being  the  same  reg- 
ulations,) I  feel  much  difficulty  in  saying  that  the  office  of  agent 
of  fortifications  was  not  established  by  law  when  this  bond  was 
executed.    I  am  more  inclined  to  give  this  opinion,  because  I  am 
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persuaded  this  cause  must  be  carried  before  a  tribunal  Trhich 
can  uiake  that  certain  which  w-as  before  uncertain;  and  because, 
by  overruling  the  demurrer  to  the  declaration,  tlie  other  ques- 
tions of  law  whidi  occur  in  the  cause,  and  which  would  be  ar- 
reste<l  by  sustaining  the  demurrer  to  the  declaration,  will  all  be 
brought  before  the  supreme  couit 

The  defendants  pleade<l  seveml  pleas  to  tlie  declaration.  The 
second  plea  is,  that  the  defendant,  James  Maurice,  performe<l 
the  condition  of  his  bond  up  to  the  2Cth  day  of  September,  1820, 
on  which  day  a  new  bond  was  execute<l,  in  pursuance  of  the  act 
of  the  15th  of  May,  1820,  "providing  for  the  better  organiza- 
tion of  the  treasury  department.''  The  plaintiff  takes  issue  on 
that  part  of  the  plea  which  alleges  performance  up  to  the  26th 
day  of  September,  1820,  and  demurs  to  the  residue.  The  act, 
under  which  this  new  bond  was  executed,  gives  a  new  and  sum- 
mary i-emedy  against  officera  of  the  TJnite^l  States  who  had  i-c- 
ceive<l  jmblic  money  for  which  they  had  failed  to  accoimt,  and 
against  their  sureties,  and  contains  a  proviso:  ''That  the  sum- 
jnai-y  process  hei'ein  <lirected  shall  not  affect  any  surety  of  any 
officer  of  the  Unite<l  States  who  became  bound  to  the  Unite<l 
States  before  tlie  jtassing  of  this  ivct;  but  each  an<l  every  such 
officer  shall,  on  or  before  the  tliirtieth  day  of  September  next, 
give  new  and  sufficient  sureties  for  tlie  performance  of  tlie  duties 
required  of  such  officer.'*  The  defen<]ants  contend  that  this 
new  and  sufficient  bond  was  a  substitute  for  the  old  one,  and  dis- 
charged the  sureties  to  the  original  obligation,  so  far  as  resjiects 
subsequent  transactions. 

The  plaintiff  contends  that  the  bond  is  cumulative,  and  that 
the  sureties  to  the  first  obligation  continue  bound  for  any  subse- 
quent as  well  as  any  pi^ece^ling  default  of  the  officer. 

There  is  certainly  no  expi'ess  declaration  of  the  act  on  this 
subject;  and  if  the  secoml  bon<l  operates  a  discharge  of  the 
first,  this  effect  is  produced  by  implication  only;  yet  the  impli- 
cation is  very  strong  in  favor  of  the  construction. 

The  sole  object  of  the  law  is  to  obtain  sureties  against  whom 
the  new  and  summary  remedy  it  gives  might  be  use<l.    To  ob- 
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tain  additional  security  does  not  appear  to  be  one  of  the  motives 
for  which  it  was  passed.  The  direction,  that  the  sureties  should 
be  "new ''  and  "sufficient,"  countenances  the  opinion  that  they 
were  solely  relied  on  for  the  subsequent  ti'ansactions  of  the 
officer.  If  no  additional  security  was  intende<i  to  be  demanded; 
if  the  sole  object  of  the  law  was  to  coerce  the  giving  of  sureties 
against  whom  this  new  remedy,  by  distress,  might  be  used,  it 
seems  reasonable  to  think  that  the  legislature  supposed  the  new 
sureties  alone  responsible  for  the  subsequent  conduct  of  their 
officer.  It  could  not  escape  the  consideration  of  the  legislature, 
that  the  same  friends,  who  became  bound  in  the  first  bond, 
might,  probably,  become  bound  in  the  second,  thinking  them- 
selves discharged  from  the  first  But  friends  may  be  willing 
to  become  bound  in  a  penalty  within  their  resources,  or  to  an 
amount  to  which  the  officer  can  secure  them,  and  very  unwill- 
ing to  become  bound  in  double  that  sum.  The  officer  may  be 
able  to  give  security  in  a  penalty  of  twentri'-five  thousand  dollars, 
and  totally  unable  to  give  security  for  fifty  thousand  dollars. 
The  government  fixes  the  penalty  in  which  an  officer  shall  give 
bon<l  and  sureties,  and  is  regulated,  in  fixing  that  penalty,  by  all 
the  considerations  which  belong  to  the  subject.  It  ought  not 
to  be  considered  as  augmenting  that  penalty,  unless  the  means 
used  for  augmenting  it  are  plain,  direct,  and  intelligible.  In 
this  case,  if  the  same  sureties  execute  the  new  bond,  they  are 
liable  to  a  double  penalty,  by  an  act  not  clearly  understood  to 
have  that  effect.  If  there  are  new  sureties  to  the  new  bond, 
the  attention  of  the  old  sureties  may  be  diverted  from  watching 
the  conduct  of  the  officer,  and  they  may  even  be  induced  to 
relinquish  liens  on  property,  in  oivler  to  enable  the  officer  to 
find  his  new  sureties. 

If  the  course  of  legislation  on  the  subject  has  been  such  as 
to  furnish  to  the  original  sureties  reasonable  ground  for  the 
opinion  that  they  were  discharge<i  from  all  liability  for  the  sub- 
sequent conduct  of  the  officer,  and  reasonable  ground  for  the 
implication  that  such  was  the  intention  of  the  legislature,  and  T 
think  it  has,  such  ought  to  be  the  construction  of  the  act.  This 
demurrer,  therefore,  is  overruled. 
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The  fifth  plea  is,  that  James  Maurice  was  never  legally  ai>- 
pointed,  but  was,  on  the  first  day  of  Aug^ust,  1818,  appointed, 
by  the  secretary  of  war,  agent  of  fortifications  for  Norfolk, 
Hampton  Eoads,  and  the  lower  part  of  the  Chesapeake  Bay, 
TNithout  any  provisions  of  law  whatever,  authorizing  and  em- 
powering him  to  make  such  appointment,  and  directly  contrary 
to  an  act  entitle<l  an  act  &c.,  passed  the  3d  of  March,  1809. 

To  this  plea  there  is  a  demurrer. 

The  first  question  arising  on  this  demurrer  respects  the  valid- 
ity of  this  appointment  made  by  the  secretary  of  war.  It  is 
too  clear,  I  think,  for  controversy,  that  appointments  to  office 
can  be  made  by  heads  of  departments  in  those  cases  only  which 
congress  has  authorized  by  law;  and  I  know  of  no  law  which 
has  authorized  the  secretary  of  war  to  make  this  appointment. 
Thei'e  is  ceitainly  no  statute  which  directly  and  expressly  con- 
fers the  power;  and  the  army  regulations,  which  are  exhibited 
as  having  been  adopted  by  congress,  in  the  act  of  the  2d  of 
March,  1821,  declares  that  agents  shall  be  appointe<l,  but  not 
that  they  shall  be  appointed  by  the  secretary  of  war.  If  this 
mode  of  appointment  formed  a  part  of  the  regulations  previous 
to  the  revision  of  September.  181G,  that  is  a  fact  which  might  or 
might  not  be  noticed,  if  averred  in  the  plea<lings.  The  court  is 
not  informed  of  its  existence  by  this  demurrer.  It  must,  there- 
fore, be  supposed  not  to  exist,  and  James  Maurice  cannot  be 
considered  as  a  regularly  appointed  agent  of  fortifications. 

This  brings  us  to  the  question  in  the  cause  on  which  I  have 
felt,  and  still  continue  to  feel,  great  difficulty.  The  appoints 
nient  of  James  Maurice  having  been  irregular,  is  this  bond  abso- 
lutelv  void  ?  or  mav  it  be  sustained  as  a  contract,  entered  into  bv 
a  person  not  legally  an  officer,  to  perform  certain  duties  belong- 
ing to  an  office  ?  If  the  office  had  no  existence,  it  has  been 
already  stated,  that  a  bond  to  perform  its  duties,  generally,  could 
create  no  obligation;  but  since  the  office  does  exist,  the  condi- 
tion refers  to  something  certain,  by  which  Ihe  nature  and  extent 
of  the  undertaking  of  the  obligor  may  be  determined.  It  is  an 
undertaking  that  James  Maurice  shall  perform  the  duties  ap- 
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pertainiDg  to  the  office  of  agent  of  fortifications;  and  this  un- 
dertaking is  in  the  natore  of  contract.  If  this  contract  does 
not  bind  the  parties  according  to  its  expressed  extent,  its  failure 
must  be  ascribed  to  some  legal  defect  or  vice  inherent  in  the 
instrument.  It  is  contended  that  the  bond  is  void  because 
there  is  an  inability  on  the  part  of  the  United  States  to  make 
any  contract  not  previously  directe<l  by  statute. 

The  United  States  is  a  government,  and,  consequently,  a  body 
politic  and  corporate,  capable  of  attaining  the  objects  for  which 
it  was  created,  by  the  means  which  are  necessary  for  their  at- 
tainment. This  great  corporation  was  ordained  and  established 
by  the  American  people,  and  endowed  by  them  with  great 
powers  for  important  purposes.  Its  powers  are,  unquestionably, 
limited;  but  while  T\ithin  those  limits,  it  is  a  perfect  govern- 
ment as  any  otlier,  having  all  the  faculties  ami  properties  be- 
longing to  a  government,  with  a  perfect  right  to  use  them  freely 
in  order  to  accomplish  the  objects  of  its  institutions.  It  will 
ceiiainly  require  no  ai'gument  to  prove  that  one  of  the  means, 
by  which  some  of  these  objects  are  to  be  accomplished,  is  con- 
tract; the  government,  therefore,  is  capable  of  contracting,  and 
its  contracts  may  be  made  in  the  name  of  the  Unite<i  States. 

The  government  acts  by  its  agents;  but  it  is  neither  usual  nor 
necessary  to  express,  in  those  contracts  which  merely  acknowl- 
edge the  obligation  of  an  individual  to  the  United  States,  the 
name  of  the  a^ent  who  was  employed  in  making  it  His  author- 
ity is  acknowledged  by  the  individual  when  he  executes  the  con- 
ti-act,  and  is  acknowledged  by  the  United  States  when  the  gov- 
ernment asserts  any  right  under  that  contract  I  do  not  mean 
tc»  say  that  there  exists  any  estopel  on  either  party;  I  only  mean 
to  say  that  a  conti'act  executed  by  an  individual,  and  received 
by  the  government,  is  prima  facie  evidence  that  it  was  entered 
into  betT\'een  pi'oper  parties.  So  with  respect  to  the  subject  of 
the  c  ontract. 

Without  entering  on  the  inquiry  respecting  the  limits  which 
may  circumscribe  the  capacity  of  the  United  States  to  contract, 
I  venture  to  say  that  it  is  co-extensive  with  the  duties  and  pow- 
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ers  of  government    Every  contract  which  subserves  to  the  per- 
formance of  a  duty  may  be  rightfully  made. 

The  constitution,  which  has  vested  the  whole  legislative 
powers  of  the  union  in  congi-ess,  has  declared  that  the  presi- 
dent "shall  take  cai*e  that  the  laws  be  faithfully  executed." 
The  manner  in  which  a  law  shall  be  executed  does  not  always 
form  a  paii;  of  it;  a  power,  not  limited  or  regulate<l  by  the  words 
of  the  acts,  has  been  given  by  the  legislature  to  the  executive, 
to  construct  fortifications;  and  large  sums  of  money  have  been 
appropriated  to  tlie  object  It  is  not  and  cannot  be  denied,  that 
these  laws  might  have  been  carried  into  execution  by  means  of 
contract;  yet  thei-e  is  no  act  of  congress  expressly  authorizing 
the  executive  to  make  any  conti*act  in  the  case.  It  is  useless, 
and  would  be  tedious,  to  multiply  examples,  but  many  might 
be  given  to  illusti*ate  the  truth  of  the  proposition.  It  follows, 
as  a  necessary  consequence,  that  the  duty,  and,  of  course,  the 
right,  to  make  contracts,  may  flow  from  an  act  of  congress  which 
does  not  in  terms  prescribe  this  duty;  the  proposition,  then, 
is  true,  that  there  is  a  power  to  contract  in  every  case  where  it 
is  necessary  to  the  execution  of  a  i>ublic  duty. 

It  remains  to  inquire,  whether  it  be  indispensable  to  the  vali<l- 
ity  of  a  contract,  that  it  should  express  the  circumstances  under 
which  it  was  made,  so  precisely  and  distinctly  as  to  show  the 
nu^tives  which  induce<l  it  and  the  objects  to  be  effected  by  it 
This  certainlv  is  often  done,  and  in  manv  cases  conduces  to  a 
clear  nnrlerstanding  of  the  intention  of  the  parties,  and  of  the 
<il)ligations  which  the  instrument  creates;  but  it  is  not  univer- 
sally practised,  would  be  often  inconvenient,  and  is  necessary, 
I  think,  only  so  far  as  may  be  requisite  to  explain  tlie  nature  of 
the  contract.  We  know  too  well  that  persons  entrusted  with 
the  public  money  are  often  defaulters.  It  is  not.  I  believe, 
doubted,  that  the  law  raises  an  assumpsit  to  pay  the  money 
which  the  defaulter  owes.  An  overpayment  is  sometimes  made 
by  mistake;  is  not  the  receiver  liable  to  the  United  States? 
Yet  there  is  no  act  of  congress  creating  the  assumpsit  in  either 
case.    I  presume  it  will  not  be  denied,  that  a  declaration  charg- 
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ing  that  the  defendant  was  indebted  to  the  Unite<i  States  for 
money  had  and  received  to  their  use,  and,  that,  beinj?  so  indebte<l, 
he  assumed  and  promised  to  pay  it,  would  be  sufficient  without 
setting  forth  at  large  all  the  circumstances  of  the  character  in 
which,  and  the  objects  for  which,  the  money  was  receive<l.  If 
the  law  would  raise  an  implied  assumpsit,  which  would  be 
binding,  I  cannot  conceive  that  an  express  assumpsit  would  be 
less  so;  nor  can  T  conceive  that  such  express  assumpsit,  more 
than  the  implied  assumpsit,  need  detail  the  various  circum- 
stances on  which  its  validity  might  depend.  These  would  be 
matter  of  evidence.  In  any  case  where  an  assumpsit  would  be 
valid,  the  government  may  certainly  take  a  bond,  and  I  per- 
ceive no  reasons  why  sureties  may  not  also  be  demanded.  It  is 
the  duty  of  the  government  to  collect  debts  due  to  it,  however 
they  may  have  accrued;  it  results  from  this  duty  that  the  means 
of  securing  and  collecting  the  public  money  may  be  used. 
Sureties  may,  therofore,  be  required  to  the  bond  demamled  from 
the  debtor;  the  instrument  itself  is  an  admission  that  it  is  given 
for  a  debt,  and  it  is  contrary  to  all  our  received  opinions  to  re- 
quire that  it  should  show  how  the  debt  was  contracted.  Any- 
thing which  destroys  its  validity  may,  undoubtedly,  beshown 
in  pleading;  but  a  bond  given  to  the  United  States  is,  I  think, 
prima  facie  evidence  of  debt,  and  wouhl  be  sustained  on  de- 
murrer^ 

So  if  money  be  committed  to  the  care  of  any  person  for  a 
legitimate  object,  bond  and  security,  on  the  same  principle,  may 
be  required,  with  condition  that  he  shall  account  for  it.  The 
jurisdiction  of  a  limited  court  must,  undoubtedly,  appear  on  the 
record;  but  I  do  not  think  that  the  same  rule  applies  to  con- 
tracts. Infants,  femes  covert,  idiots,  and  persons  under  duress, 
are  not  bound  by  their  contracts-  But  their  disability  must  be 
shown  by  pleading,  and  it  need  not  appear  in  any  contract  that 
the  parties  to  it  are  not  liable  to  these  disabilities.  Every  con- 
tract which  is  legal  on  its  face,  and  imports  a  consideration,  is 
supposed  to  be  entered  into  on  valid  consideration,  and  to  be 
obligatory,  if  the  parties  be  ostensibly  able,  until  the  contrary  is 
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shown;  and  the  same  rule  applies  to  a  goveminent  which  is 
capable  of  making  contracts. 

It  is  also  contended  that  this  bond  is  void,  because  it  is  en- 
lered  into  on  a  consideration  which  is  either  forbidden  by  ex- 
press law,  or  contrai7  to  the  general  policy  of  tlie  law. 

The  plea  refers  to  the  act,  passed  on  the  3d  of  March,  1809, 
'*  to  amend  the  several  acts  for  the  establishment  and  regulation 
of  the  treasury,  war,  and  navy  departments."  I  have  already 
said  that  I  do  not  consider  the  prohibition  of  this  act  as  com- 
]>rehending  agents  of  fortilications,  because  they  do  not  belong 
to  the  military  establishment,  nor  do  their  employments  relate 
to  it  It  is  unnecessary  to  enter  into  any  argument  in  support 
of  this  opinion,  because  it  is  of  no  importance  to  the  point  under 
consideration.  The  effect,  if  the  act  applied  to  the  office,  would 
be  to  show  that  tlie  appointment  of  James  Maurice  to  the  office 
of  agent  of  fortilications  was  not  legal;  and  that  effect  is  pro- 
duced by  the  construction  I  have  given  to  the  constitution.  I 
consider  the  appointment  of  James  Maurice  to  the  office  of 
agent  of  fortifications,  by  tlie  secretary  of  war,  as  invalid;  but 
tlie  question,  Is  the  bond  .void  on  that  account  ?  still  remains 
to  be  considered.  It  was,  undoubtedly,  intended  as  an  office 
bond,  and  was  given  in  the  confidence  that  James  Maurice  was 
legally  appointed  to  office.  If  the  suit  was  instituted  to  punish 
hiiii  for  the  neglect  of  duty,  in  the  nature  of  non-user,  or  for 
any  other  failure,  which  could  be  attributed  in  any  degree  to 
the  illegality  of  his  appointment,  I  should  be  much  disposed  to 
tliink  the  plea  a  bar  to  the  action.  But  this  suit  is  brought  to 
recover  the  money  of  the  United  States  which  came  to  the  hands 
of  James  Maurice  in  virtue  of  his  supposed  office,  and  which 
he  has  neither  api)lied  to  the  purpose  for  which  he  received  it, 
nor  returned  to  the  treasury.  In  such  a  case,  neither  James 
Maurice,  nor  tliose  who  undertook  for  him,  can  claim  anything 
more  than  positive  law  affords  them. 

The  plea  does  not  controvert,  but  must  be  understood  to  con- 
fess, the  material  facts  charged  in  the  declaration.  It  must  be 
understood  to  confess  that  the  money  of  the  United  States  came 
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to  the  hands  of  James  Maurice  as  agent  of  fortifications;  that 
it  was  the  duty  of  such  agent  to  disburse  it  for  the  use  of  the 
United  States,  in  the  manner  prescribed  by  the  army  regula- 
tions, or  to  account  for  it;  that  he  has  failed  to  do  either;  and 
that  they  were  bound  for  him  in  this  i*espect^  Admitting  these 
things,  they  say  it  is  a  bar  to  the  action  brought  for  the  money, 
that  his  appointment  was  illegal* 

If  the  bond  contained  no  reference  to  the  appointment  of 
James  Maurice,  as  agent  of  fortifications;  if  it^  condition  stated 
only  that  certain  sums  of  money  had  been  delivered  to  him,  to 
be  disbursed  under  the  discretion  of  the  principal  engineer,  in 
the  purchase  of  materials  for  fortifications,  and  in  the  payment 
of  laborers,  its  obligation,  I  presume,  would  not  be  questioned. 
It  would  be  a  contract  which  tlie  United  States  might  lawfully 
make.  If,  instead  of  specifying  the  particular  purposes  for 
which  the  money  was  received,  the  condition  of  a  bond  refers  tn 
a  paper  which  does  specify  those  purposes,  I  know  of  no  piin- 
ciple  of  reason  or  of  law,  which  vaiies  the  obligation  of  the  in- 
strument from  what  it  woul<l  be  if  containing  that  specification 
within  itself  J  That  is  certain  which  may  be  rendered  certain; 
and  an  undertaking  to  perform  the  duties  prescribed  in  a  dis- 
tinct contract,  or  in  a  law,  or  in  any  other  known  paper  prescrib- 
ing[  those  duties,  is  equivalent  to  an  enumeration  of  those  duties 
in  the  body  of  the  contract  itself. 

This  obligation  is  an  undertaking  to  perform  the  duties  ai>- 
pertaining  to  the  office  of  agent  of  fortificiitions.  Those  duties 
were  prescribed  in  the  army  regulations,  and  were  such  as  any 
individual  might  lawfully  undertake  to  i)erform.  The  plea  does 
not  allege  that  the  thing  to  be  done  was  unlawful,  nor  does  It 
allege  that  the  illegality  of  the  appointment  to  office  constitutetl 
any  impediment  to  a  performance  of  the  condition  of  the  bond. 
Were  it  even  improper  to  disburse  the  money  received  in  the 
manner  intended  by  the  contract,  it  could  not  be  improper  to 
return  it.  There  can  be  nothing  unlawful  in  the  engagement 
to  return  it.  The  obligation  to  return  it,  as  in  every  other  case 
of  money  advanced  by  mistake,  is  one,  which,  independent  of 
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all  express  contract,  would  be  createtl  bj  the  law  itself.  So 
far  as  respects  the  receiver  liiniself,  he  would  be  bound  by  law 
to  return  the  money  not  disbursed;  and  if  he  would  be  bo  bounti, 
why  may  not  others  be  bound  nifli  him  for  his  doing  that  wliich 
law  and  justice  oblige  him  to  do  ? 

Admittins  the  appointment  to  be  irregular,  to  be  contrary  to 
the  law  and  its  policy,  what  is  to  be  the  consequence  of  this 
irregularity  ?  Does  it  absolve  the  person  appointed  from  the 
legal  and  moral  oblipation  of  accounting  for  public  money  which 
has  been  placed  in  his  hands  in  consequence  of  such  appoint- 
meot  ?  Does  it  authorize  him  to  apply  money  so  received  to 
his  own  use  ?  If  the  policy  of  the  law  condemns  such  appoint- 
ments, does  it  also  condeuin  the  repayment  of  moneys  received 
under  them  7  HjmI  this  subject  been  brought  before  the  legis- 
lature, and  the  opinion  been  there  entertained  that  such  appoint- 
ments \\ei-e  illegal,  what  would  have  been  the  probable  course  7 
The  secretary  of  war  might  have  been  censured;  an  attempt 
might  have  been  authorized  to  make  him  nltimately  responsi- 
ble for  the  money  advanced  under  the  illegal  appointment;  but 
is  it  crcilibli-  that  the  himd  would  be  ileflaretl  void?  Would 
this  hare  been  the  policy  of  those  who  make  the  law  ?  Let  the 
course  of  congress  in  another  case  answer  this  question. 

It  is  declared  to  be  unlawful  for  any  member  of  congress  to 
be  concerned  in  any  contract  made  on  the  part  of  the  United 
States,  and  all  such  contracts  are  declared  to  be  void.  What 
is  the  consequence  of  violating  this  law,  and  making  a  contract 
against  its  express  provisions?  A  fine  is  imposed  on  the  vio- 
lator; but  does  he  keep  the  money  received  under  the  contract  ? 
Far  from  it.  The  law  directs  that  the  money  so  received  shall 
be  forthn-ith  repaid;  and  in  case  of  i-efusal  or  delay,  "every  per- 
son so  refusing  or  <lelaying,  together  with  his  surety  or  suretjee, 
shall  be  forthwith  prosecuteil  at  law,  for  the  recovery  of  any 
such  sum  or  sums  of  money  advanced  as  aforesaidj"  If,  then, 
this  appointment  be  contrary  to  the  policy  of  the  law,  the  repay- 
ment of  the  money  under  it  is  not,  and  a  suit  may,  I  think,  be 
sustained,  to  coerce  such  repayment  on  the  bond  given  for  that 
purpose. 
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The  cases  cited  by  the  defendants  do  not,  I  think,  support 
the  plea. 

Collins  V.  Blantern  (2  Wilson's  Eeports,  341)  was  a  bond  given, 
the  consideration  of  which  was  illegal.  It  was  to  compound  a 
prosecution  for  a  criminal  offence.  It  was  to  induce  a  witness 
not  to  appear  and  give  testimony  against  a  person  charged  with 
the  commission  of  a  crime.  The  court  determined  that  the  bon<l 
was  void,  and  that  the  illegal  consideration  might  be  averred 
in  the  plea,  though  not  appearing  in  the  conditionj  It  is  only 
wonderful  that  this  could  ever  have  been  doubted. 

The  case  of  Paxton  v.  Popham,  (9  East  s  Reports,  408,)  and 
the  case  of  Pole  v.  Harrobin,  reported  in  a  note  in  page?  41G  of 
the  same  volume,  are  both  cases  in  which  bonds  were  given  for 
the  payment  of  money  for  the  performance  of  an  act  which  was 
contrary  to  law.  These  cases  differ  in  principle  from  that  at 
bar.  The  bond  was  not  given  to  induce  the  illegal  appointment, 
or  for  any  purpose  in  itself  unlawful.  The  appointment  had 
been  made;  and  the  object  of  the  boml  was  to  secure  the  regular 
disbursement  of,  or  otherwise  accounting  for,  public  money 
advanced  for  a  lawful  purpose.  The  bond  was  not,  then,  un- 
lawful, though  the  appointment  was. 

The  case  of  Nares  and  Pepys  v.  Rolles  (14  East's  Reports, 
510)  was  a  suit  on  a  bond  given  by  a  collector  and  his  sureties, 
for  the  due  collection  and  payment  to  the  receiver-general  of 
certain  duties  assessed  un<ler  an  act  of  parliament.  The  duties 
were  collected,  but  not  paid  to  the  receiver-general;  in  conse- 
quence of  which  the  collector  was  displaced,  and  suit  brought 
against  one  of  the  sureties  in  the  bond.  The  defence  was,  that 
the  duties  were  not  in  law  demandable,  and  this  defence  was 
founded  on  an  ambiguity  in  the  language  of  the  act.  The  argu- 
ment turned  chiefly  on  the  words  of  the  statute,  but  the  counsel 
for  the  plaintiffs  contended  also,  that,  supposing  the  act  not 
to  impose  the  taxes,  yet  the  bond  would  not  be  voi<l,  for  such  a 
security  might  well  be  taken,  that  the  duties  which  were  actu- 
ally collected  should  not  be  lost,  but  might  be  preserved,  to  be 
pai<i  over  to  those  who  should  be  found  ultimately  entitled  to 
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receive  the  nionev.  It  was  competent  for  him  to  enter  into  a 
bond  to  pay  over  voluntary  payments  made  to  him,  although  he 
miglit  not  have  been  able  to  enforce  payment  of  •the  rates  from 
those  who  might  refuse. 

In  answer  to  this  argument,  it  was  said,  that,  unless  the  act 
gave  authority  to  assess  and  collect  the  duties,  he  was  no  col- 
lector, and  could  not  be  subject  to  any  obligation  for  not  paying 
ntoney  over  to  the  plaintiffs,  in  tha£  character,  which  was  ob- 
tained by  extortion. 

The  court  seemed  inclined  to  this  opinion,  but  determined 
that  the  taxes  were  imposed  and  assessed  a<!Cording  to  law,  and 
thei'efore  gave  judgment  for  the  plaintiffs. 

The  impression  which  may,  at  the  first  blush,  be  made  by 
this  case,  will  l>e  effaced  by  an  attentive  consideration  of  it. 
If  the  money  collected  was  not  due  by  law,  the  plaintiffs  couM 
have  no  right  to  receive  it,  an<l  had,  consequently,  no  cause  of 
action  against  the  <lefendant.  The  money  sued  for  was  not 
their  money,  but  the  money  of  the  individuals  from  whom  it 
had  been  unlawfully  collected.  The  bond  to  collect  and  pay 
over  this  money  to  the  receiver- general  was  a  bond  to  do  an  un- 
lawful act.  The  contract  would  have  been  clearly  against  law. 
In  giving  his  opinion  on  this  subject,  the  chief  justice  said  : 
'* Looking  at  the  condition  of  this  bond,  as  it  ap])ears  upon  the 
record,  I  cannot  say,  that,  if  the  rates  were  collected  without  any 
authority',  the  collector  could  be  called  uj^on  to  jiay  them  over, 
because  he  would  be  answerable  to  the  individuals  from  whom 
ke  had  received  the  money,  and  would  be  entitled  to  retain  it 
for  his  own  indemnity'." 

The  case  at  bai*  is,  in  principle,  entirely  different  from  that 
of  Narcs  and  Pcpys  v.  Rollcs.  This  is  not  money  obtained  ille- 
gally fi-om  others,  and  therefore  returnable  to  them,  but  is  the 
monev  of  the  United  States,  drawn  out  of  the  treasurv.  The 
person  holding  it  is  not  entitled  "  to  retain  it  for  his  owti  indem- 
nity "  against  the  claims  of  others,  for  there  are  no  others  who 
can  claim  it.  ^he  justice  of  the  case  n^quires,  I  think,  very 
clearly,  that  the  defendants  should  be  liable  to  the  extent  of 
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their  undertaMng,  and  I  do  not  think  the  principles  of  law  dis- 
charge them  from  it. 

I  am  therefore  of  opinion  that  the  demurrer  to  this  plea  ought 
to  be  sustained,  and  tliat  judgment  on  it  be  rendered  for  tlie 
plaintiffs. 
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HYLTON  v.  THE  UNITED  STATES. 
February  Term,  1796. 

[3  Dallas's  Reports,  171-184.] 

Congress,  in  1794,  laid  a  duty  upon  "carriages  for  the  con- 
veyance of  personsj"  Hylton,  the  plaintiff,  kept,  after  the  pas- 
sage of  the  law  laying  the  above-named  duty,  a  number  of  char- 
iots for  his  own  use,  but  refused  to  pay  duty  on  them,  saying 
the  law  was  unconstitutional.  He  was  sued  by  the  United 
States,  in  the  circuit  court  for  the  district  of  Virginia,  an<i  the 
facts  were  submitted  The  court  being  equally  divided,  the 
defendant  confessed  judgment,  ajid  took  out  his  writ  of  error 
to  the  supreme  court.  The  sole  question  was  as  to  the  consti- 
tationaJity  of  the  law  taxing  carriages,  ajid  the  whole  ground  of 
argument  gone  over  by  the  judges  in  their  opinions,  delivered 
seriatim,  as  follows  : — 

Chase,  Jj  By  the  case  stated,  only  one  question  is  submitted 
to  the  opinion  of  this  court :  Whether  the  law  of  congress,  of 
tlie  5th  of  June,  1794,  entitled  "An  Act  to  lay  Duties  upon 
Carriages  for  the  Conveyance  of  Persons,"  is  unconstitutional 
and  void  ? 

The  principles  laid  down,  to  prove  the  above  law  void,  are 
these :  That  a  tax  on  carriages  is  a  direct  tax,  and,  therefore, 
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by  the  constitution,  must  be  lai<i  accordin^^  to  the  census  directe^l 
by  the  constitution  to  be  takeii,  to  ascertain  the  number  of  rep- 
resentatives from  each  state;  and  that  the  tax  in  question,  on 
camag:es,  is  not  laid  by  that  rule  of  apportionment,  but  by  the 
rule  of  uniformity,  prescribed  by  the  constitution  in  the  case  of 
duties,  imposts,  and  excises;  and  a  tax  on  candages  i^«  not  within 
eitJier  of  those  descriptions. 

By  the  second  section  of  the  first  article  of  the  constitutioii 
it  is  provided  that  direct  taxes  shall  be  appoi1:ione<l  among  the 
several  states  according  to  their  numbers,  to  be  determined  by 
the  rule  prescribe<l. 

By  the  nintli  section  of  the  same  article  it  is  further  providal 
that  no  capitation  or  other  direct  tax  shall  be  laid,  unless  in 
proi)ortion  to  the  census  or  enumeration  before  dii*ected. 

By  tlie  eighth  section  of  the  same  article  it  was  declared  that 
congi^ess  shall  have  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises;  but  all  duties,  imi)osts,  and  excises  shall  be 
uniform  throughout  tlie  United  States. 

As  it  was  incumbent  on  the  plaintiiFs  counsel  in  error,  so  they 
took  great  pains,  to  prove  that  the  tax  on  carriages  was  a  direct 
tax;  but  they  did  not  satisfy  my  mind.  I  think,  at  least,  it 
may  be  doubted;  and  if  I  only  doubted,  I  should  affirm  the  judg- 
ment of  the  circuit  court.  The  deliberate  decision  of  the  national 
legislature  (who  did  not  consider  a  tax  on  carriages  a  direct  tax, 
but  thought  it  was  within  the  description  of  a  duty)  would  deter- 
mine me,  if  the  case  was  doubtful,  to  receive  the  construction  of 
the  legislature;  but  I  am  inclined  to  think  that  a  tax  on  carriages 
is  not  a  direct  tax,  within  tlie  letter  or  meaning  of  the  constitu- 
tion. 

The  gi'eat  object  of  the  constitution  was  to  give  congress  a 
power  to  lay  taxes  adequate  to  tlie  exigencies  of  government; 
but  they  were  to  observe  two  rules  in  imposing  them,  namely, 
the  rule  of  uniformity,  when  they  laid  duties,  imposts,  or  excises; 
and  the  rule  of  apportionment  according  to  the  census,  when 
they  laid  any  <lirect  tax. 

If  thei-e  are  any  other  species  of  taxes  that  are  not  direct,  and 
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not  included  within  the  words  "duties,  imposts,  or  excises,"  thev 
may  be  laid  by  the  rule  of  uniformity,  or  not,  as  congress  shall 
think  proper  and  reasonable.    If  the  framers  of  the  constitu- 
tion <lid  not  contemplate  other   taxes  than    <iirect   taxes,  and 
duties,  imposts,  and  excises,  there  is  great  inaccuracy  in  their 
language.    If  these  four  species  of  taxes  were  all  that  were 
meditated,  the  general  power  to  lay  taxes  was  unnecessary.    If 
it  was  intended  that  congress  shouhl  have  authority  to  lay  only 
one  of  the  four  above  enumerated,  to  wit,  direct  taxes  by  the 
rule  of  apportionment,  and  the  other  tliree  by  the  rule  of  uniform- 
ity, the  expressions  wnuld  have  run  thus  :  "Congress  shall  have 
power  to  lay  and  collect  direct  taxes,  and  duties,  imposts,  and 
excises;  the  first  shall  be  lai<l  according  to  the  census;  and  the 
three  last   shall   be  uniform   throughout  the   United  States." 
The  power,  in  the  eighth  section  of  the  first  article,  to  lay  an<l 
collect  taxes,  included  a  power  to  lay  direct  taxes,  (whether  cap- 
itation, or  any  other,)  and  also  duties,  imposts,  and  excises;  and 
every  other  species  or  kind  of  tax  whatsoever,  and  called  by 
any  other  name.    Duties,  imposts,  and  excises  were  enumerated, 
after  the  general  term  "taxes,"  only  for  the  purpose  of  declar- 
ing that  they  were  to  be  laid  by  the  rule  of  uniformity.    I  con- 
sider the  constitution  to  stand  in  this  manner.    A  general  power 
is  given  to  congress  to  lay  an<l  collect  taxes,  of  every  kind  or 
nature,  without  any  restraint,  except  only  on  exports;  but  two 
rules  are  prescribed  for  their  government,  namely,  uniformit}* 
and  apportionment;  three  kinds  of  taxes,  to  wit,  duties,  imposts, 
and  excises,  by  the  first  rule,  and  capitation  or  other  direct  taxes, 
by  the  second  rule. 

I  believe  some  taxes  may  be  both  direct  and  indirect  at  the 
same  time.  If  so,  wouhl  conjgress  be  prohibite<l  from  laying 
such  a  tax,  because  it  is  partly  a  direct  tax  ? 

The  constitution  evidently  contemplated  no  taxes  as  direct 
taxes,  but  only  such  as  congress  could  lay  in  proportion  to  the 
census-  The  rule  of  apportionment  is  only  to  be  adopted  in  such 
cases  where  it  can  reasonably  apply;  and  the  subject  taxe<l 
must  ever  determine  the  application  of  the  rule, 
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If  it  is  proposed  to  tax  any  specific  article  by  the  rule  of  appor- 
tionment, and  it  would  evidently  create  great  inequality  and  in- 
justice, it  is  unreasonable  to  say  that  the  constitution  mtende<l 
such  tax  should  be  laid  by  that  rule. 

It  appears  to  me  that  a  tax  on  carriages  cannot  be  laid  by 
the  rule  of  apportionment,  without  very  great  inequality  and 
injustice.  For  example;  suppose  two  states,  equal  in  census, 
to  pay  eighty  thousand  dollars  each,  by  a  tax  on  carriages,  of 
eight  dollars  on  every  carriage;  and  in  one  state  there  ai*e  one 
hundred  carriages,  and  in  the  other  one  thousand.  The  owners 
of  carriages  in  one  state  would  pay  ten  times  the  tax  of  owners 
in  the  other.  A,  in  one  state,  would  pay  for  his  carriage  eight 
dollars;  but  B,  in  the  other  state,  would  pay  for  his  carriage 
eighty  dollars. 

It  was  argue<l  that  a  tax  on  carriages  was  a  direct  tax,  and 
might  be  laid  according  to  the  rule  of  apportionment,  and,  as  I 
understoo<l,  in  this  manner  :  Congress,  after  determining  on 
the  gross  sum  to  be  raised,  was  to  apportion  it  according  to  the 
census,  and  then  lay  it  in  one  state  on  carriages,  in  another  on 
horses,  in  a  third  on  tobacco,  in  a  fourth  on  rice,  and  so  on.  1 
admit  that  this  mode  might  be  adopted,  to  raise  a  certain  sum 
in  each  state  according  to  the  census,  but  it  would  not  be  a  tax 
on  carriages,  but  on  a  number  of  specific  articles;  and  it  seems 
to  me  that  it  would  be  liable  to  the  same  objection  of  abuse  and 
oppression  as  a  selection  of  any  one  article  in  all  the  states. 

I  think  an  annual  tax  on  carriages  for  the  conveyance  of  per- 
sons may  be  considered  as  within  the  power  granted  to  congress 
to  lay  duties.  The  term  '^Siuty  "  is  the  most  comi)rehensive 
next  to  the  generical  term  "tax;''  and,  practically,  iu  Great 
Britain,  whence  we  take  our  general  ideas  of  taxes,  duties,  im- 
posts, excises,  customs,  &c.,  embraces  taxes  on  stamps,  tolls  for 
passage,  &c.,  &:c.,  and  is  not  confined  to  taxes  on  importation 
onlv. 

It  seems  to  me  that  a  tax  on  expense  is  an  indirect  tax;  and 
I  think  an  annual  tax  on  a  caiTiage  for  the  conveyance  of  per- 
sons is  of  that  kind;  because  a  carriage  is  a  consumable  com- 
modity; and  such  annual  tax  on  it  is  on  the  expense  of  tlie  owner. 
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I  am  inclines!  to  think,  but  of  this  I  do  not  give  a  judicial  opin- 
ion, that  the  direct  taxes  contemplate<l  by  the  constitution  are 
only  two,  to  wit,  a  capitation  or  poll  tax,  siini)ly,  without  regaivi 
to  property,  profession,  or  any  other  circumstance;  and  a  tax 
on  land.  I  doubt  w^hether  a  tax,  by  a  general  assessment  of 
personal  property  within  the  United  States,  is  include<l  within 
the  term  "direct  tax." 

As  I  do  not  think  the  tax  on  carriages  is  a  direct  tax,  it  is  un- 
necessary, at  this  time,  for  me  to  determine  whether  tliis  court 
constitutionally  possesses  the  power  to  <leclare  an  act  of  con- 
gress void,  on  the  ground  of  its  being  made  contrary  to,  and  in 
violation  of,  the  constitution;  but  if  the  court  have  such  power, 
I  am  free  to  <leclare  that  I  will  never  exercise  it,  but  in  a  verv 
clear  case. 

1  am  for  aftu-ming  the  judgment  of  the  circuit  court. 

Paterson,  J.. — By  the  second  section  of  tlie  first  ai'tiele  of  the 
constitution  of  the  United  States  it  is  ordaine<l  that  representa- 
tives and  direct  taxes  shall  be  apportione<l  among  the  states 
according  to  their  respective  numbers,  which  shall  be  deter- 
mined by  adding  to  the  whole  number  of  free  persons,  includ- 
ing those  bound  to  service  for  a  term  of  years,  and  including 
ln<lians  not  taxe<l,  three-fifths  of  all  other  persons. 

The  eighth  section  of  the  said  article  declares  that  congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  imposts,  and 
excises;  but  all  duties,  imposts,  an<l  excises  shall  be  uniform 
throughout  the  Unite<l  States. 

The  ninth  section  of  the  same  article  provides  that  no  capita- 
tion or  other  direct  tax  shall  be  lai<l,  unless  in  proportion  to  the 
census  or  enumeration  before  directed  to  be  taken. 

Congress  passed  a  law,  on  the  5th  of  June,  1794,  entitled,  "An 
Act  laying  Duties  upon  Carriages  for  the  Conve3ance  of  Per- 
sons." 

Daniel  LawTence  Hylton,  on  the  5th  of  June,  1794,  and  there- 
from to  the  last  day  of  September  next  following,  owned,  pos- 
sessed, and  kept  one  hundred  and  twenty-five  chariots  for  the 
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conveyance  of  persons,  but  exclusively  for  his  own  separate  use, 
and  not  to  let  out  to  hire,  or  for  the  conveyance  of  persons  for 
hire. 

The  question  is,  wheUier  a  tax  upon  carriages  be  a  direct  tax  ? 
If  it  be  a  direct  tax,  it  is  unconstitutional,  because  it  has  been 
laid  pursuant  to  the  rule  of  uniformity,  and  not  to  the  rule  of 
apportionment.    In  behalf  of  the  jdaintiff  in  error  it  has  been 
urged  that  a  tax  on  carriages  does  not  come  within  the  descrip- 
tion of  a  duty,  impost,  or  excise,  and,  therefore,  is  a  direct  tax. 
It  has,  on  the  other  hand,  been  contended,  that,  as  a  tax  on 
carnages  is  not  a  direct  tax,  it  must  fall  within  one  of  the  classi- 
lications  just  enumerattd,  and,  particularly,  must  be  a  duty  or 
excise.    The  argument  on  both  sides  turns  in  a  circle;  it  is  not 
a  duty,  impost>  or  excise,  and  therefore  must  be  a  direct  tax;  it 
is  not  a  dii-ect  tax,  and  therefore  must  be  a  duty  or  excise.    What 
is  the  natural  and  common,  or  technical  and  appropriate  mean- 
ing of  the  words,  "duty,*-  and  *' excise,"  it  is  not  eas;^'  to  ascertain. 
Tbey  pi*esent  no  clear  and  precise  idea  to  the  nund.    Different 
persons  will  annex  different  significations  to  the  terms.    It  was, 
however,  obviously  the  intention  of  the  fi-amers  of  the  constitu- 
tion that  congress  should  possess  full  power  over  every  species 
of  taxable   property,    except   exports.    The   term  ••taxes'"  is 
geuerical,  and  was  ma<le  use  of  to  vest  in  congress  plenary 
authority  in  all  cases  of  taxation.    The  general  division  of  taxes 
is  into  direct  and  indirect.    Although  the  latter  term  is  not  to 
be  found  in  the  constitution,  yet  the  former  necessarily  implies 
it-    Indirect  stands  opposed  to  <lirect.    There  may,  perhaps,  be 
an  indirect  tax  on  a  particular  article  that  cannot  be  compre- 
hended within  the  description  of  duties,  or  imposts,  or  excises; 
in  such  case  it  vriU  be  comprised  under  the  general  denomination 
of  •* taxes.''    For  the  term  "tax  "  is  the  genus,  and  includes,— 

1.  Direct  taxes. 

2.  Duties,  imposts,  and  excises. 

3.  All  other  classes  of  an  indirect  kind,  and  not  within  any 
of  the  classifications  enumerated  under  the  preceding  heads. 

The  question  occurs.  How  is  such  tax  to  be  laid  ?  uniformly, 
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or  apportionately  ?  The  rule  of  uniformity  will  apply,  because 
it  is  an  indirect  tax,  and  direct  taxes  only  are  to  be  ai)portione<l. 
What  ai'e  direct  taxes  within  the  meaning  of  the  constitution  ? 
The  constitution  declares  that  a  capitation  tax  is  a  direct  tax ; 
and,  both  in  theory  and  practice,  a  tax  on  land  is  deemed  to  be 
a  direct  tax.  In  this  way,  the  terms  "direct  taxes,"  and  "capita- 
tion an<l  other  direct  tax,"  are  satisfied;  It  is  not  necessary  to 
determine  whether  a  tax  on  the  product  of  land  be  a  direct  or 
indirect  tax.  Perhaps  the  immediate  product  of  land,  in  its 
original  and  crude  state,  ought  to  be  considered  as  the  land 
itself;  it  makes  pai-t  of  it;  or  else  the  provision  made  against 
taxing  exports  would  be  easilj'  eluded.  Land,  independently 
of  its  produce,  is  of  no  value.  When  the  produced  is  convei*ted 
into  a  manufacture,  it  assumes  a  new  shape;  its  nature  is  altered ; 
its  original  state  is  changed;  it  becomes  quite  another  subject, 
and  will  be  differently  considered.  W^hether  direct  taxes,  in 
tlie  sense  of  the  constitution,  comi)rehend  an}^  other  tax  than 
a  capitation  tax,  and  tax  on  land,  is  a  questionable  i)oint  If 
congress,  for  instance,  should  tax,  in  the  aggi'egate  or  mass, 
things  that  generally  pervade  all  the  states  in  the  union,  then, 
perhaps,  the  rule  of  apportionment  would  be  the  most  proper, 
especially  if  an  assessment  was  to  intervene.  This  appears  by 
the  practice  of  some  of  the  states  to  have  been  considereil  as  a 
direct  tax.  Whether  it  be  so  under  the  constitution  of  the 
United  States  is  a  matter  of  some  difficulty ;  but  as  it  is  not 
before  the  court,  it  would  be  improper  to  give  anj  decisive 
opinion  upon  it  I  never  entertained  a  doubt  that  the  principal, 
I  will  not  say  the  only,  objects  that  the  framers  of  the  constitu- 
tion contemplated,  as  falling  within  the  rule  of  apportionment, 
were  a  capitation  tax  and  a  tax  on  land.  Local  considerations, 
and  the  particular  circumstances  and  relative  situation  of  the 
states,  naturally  lead  to  this  view  of  the  subject  The  pro- 
visicn  was  made  in  favor  of  the  soutJiem  states.  They  possesseil 
a  laiige  number  of  slaves;  they  had  extensive  tracts  of  territory, 
thinly  settled,  and  not  very  productive.  A  majority  of  the 
states  had  but  few  slaves,  and  several  of  them  a  limited  terri- 
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tory,  well  settled,  and  in  a  high  state  of  cultivation.  The 
southern  states,  if  no  provision  ha4l  been  introduce  in  the  con- 
stitution, would  have  been  wholly  at  the  mercy  of  the  other 
states.  Congress  in  such  case  might  tax  slaves  at  discretion  or 
arbiti'arily,  and  land  in  every  part  of  the  union  after  the  same 
rate  or  uieasui*e:  so  much  a  head  in  the  first  instance,  and  so 
much  an  acre  in  the  second.  To  guard  them  against  imposi- 
tion in  these  particulars  was  the  reason  of  introducing  the 
clause  in  the  constitution  which  directs  that  representatives  and 
direct  taxes  shall  be  apportioned  among  the  states  according  tt) 
tlieir  respective  numbers. 

On  the  pai't  of  the  plaintiff  in  error  it  has  been  contended  that 
the  rule  of  api)ortionment  is  to  be  favored  rather  than  the  rule 
of  uniformity;  and,  of  course,  that  the  instrument  is  to  receive 
such  a  construction  as  will  extend  the  former  and  restrict  the 
latter.  I  am  not  of  that  opinion.  The  constitution  has  been 
considered  as  an  accommodating  system;  it  was  the  effect  of 
nmtual  sacrilices  and  concession;  it  was  the  work  of  com- 
promise. The  rule  of  apportionment  is  of  this  nature;  it  is  radi- 
cally ^^Tong;  it  cannot  be  supported  by  any  solid  reasoning. 
Why  shouM  slaves,  who  are  a  species  of  property,  be  repre- 
sented, more  than  any  other  i)roperty  ?  The  rule,  therefore, 
ought  not  to  be  extended  by  construction. 

Again,  numbers  do  not  afford  a  just  estimate  or  rule  of  wealth. 
It  is,  indeed,  a  very  uncertain  and  incompetent  sign  of  opulence. 
There  is  another  reason  against  the  extension  of  the  principle 
laid  down  in  the  constitution. 

The  counsel  on  the  pai-t  of  the  plaintiff  in  error  have  further 
urged  that  an  equal  pai-ticipation  of  the  expense  or  bui-den  by 
the  several  states  in  the  union  was  the  i)rimary  object  which 
the  framers  of  the  constitution  had  in  view;  and  that  this  ob- 
ject will  be  effected  by  the  principle  of  apportionment,  which 
is  an  operation  upon  states,  and  not  on  individuals;  for  each 
state  yvi\l  be  debited  for  the  amount  of  its  quota  of  the  tax,  and 
credited  for  its  payments.  This  brings  it  to  tlie  old  system  of 
requisitions.    An  equal  rule  is  doubtless  the  best.    But  how  is 
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this  to  be  applied  ?  to  states  or  to  individuals  ?  The  latter  are 
the  objects  of  taxation,  without  reference  to  states,  except  in 
the  case  of  direct  taxes.  The  fiscal  power  is  exerted  certainly, 
equally,  and  eflPectually  on  indiYi<luals;  it  cannot  be  exerted  on 
states.  The  history  of  the  United  Netherlands,  and  of  our  own 
country,  will  evince  the  truth  of  this  position.  The  govern- 
ment of  the  United  States  could  not  go  on  un<ler  the  confedera- 
tion, because  congress  were  obliged  to  proceed  in  the  line  of 
requisition.  Congress  coul<l  not,  under  the  old  confederation, 
raise  money  b}'  taxes,  be  the  public  exigencies  ever  •so  pressing 
an<l  great.  They  had  no  coercive  authority;  if  they  had,  it 
must  have  been  exercised  against  the  delinquent  states,  which 
wouhl  be  ineffectual,  or  terminate  in  a  separation.  Requisitions 
were  a  dea<l  letter,  unless  the  state  legislatures  couhl  be  bi*ought 
into  action;  and  when  they  wei*e,  the  sums  raised  were  very 
disi)ropoi1:ional.  Unequal  icontributions  or  paj'uients  engen- 
dei*ed  discontent,  and  fomented  state  jealousy.  Whenever  it 
shall  be  thought  necessary  or  expedient  to  lay  a  direct  tax  on 
lan<l,  where  the  object  is  one  and  the  same,  it  is  to  be  appre- 
hended that  it  will  be  a  fund  not  much  moi-e  productive  than 
that  of  requisition  under  the  former  government.  Let  us  put 
the  case.  A  given  sum  is  to  be  raised  from  the  landed  property 
in  the  Unite<l  States.  It  is  easy  to  apportiou  this  sum,  or  to 
assign  to  each  state  its  quota.  The  constitution  gives  the  rule. 
Suppose  the  proportion  of  North  Carolina  to  be  eighty  thousan<i 
dollars.  This  sum  is  to  be  lai<l  on  the  lan<led  property  in  the 
state;  but  by  what  rule,  and  by  whom  ?  Shall  every  acre  pay 
the  same  sum,  without  regard  to  its  quality,  value,  situation, 
or  productiveness  ?  This  would  be  manifestly  unjust.  Do  the 
laws  of  the  <liffer€nt  states  furnish  suflicient  data  for  the  purpose 
of  forming  one  conmion  rule,  comprehending  the  quality,  situa- 
tion, and  value  of  the  lands  ?  In  some  of  the  states  there  has 
been  no  land  tax  for  several  years;  and  where  there  has  been, 
the  mode  of  laying  the  tax  is  so  various,  and  the  diversity  in 
the  land  is  so  great,  that  no  common  principle  can  be  <leduced 
and  carried  into  practice.    Do  the  laws  of  each  state  furnish 
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data  from  whence  to  extract  a  rule  whose  operation  shall  be 
equal  and  certain  in  the  same  state  ?  Even  this  is  doubtful. 
Besides,  subdivisions  will  be  necessary;  the  apportionment  of 
the  state,  and,  perhaps,  of  a  particular  part  of  the  state,  is  agam 
to  be  apportioned  among  counties,  townships,  parishes,  or  dis- 
tricts. If  the  lands  be  classed,  then  a  specific  A'alue  must  be  an- 
nexed to  each  class.  And  there  a  question  arises,  How  often 
are  classifications  and  assessments  to  be  made?  Annualh^ 
triennially,  septennially  ?  The  oftener  they  are  made,  the 
^greater  will  be  the  expense;  an<l  the  seldomei*  they  are  made,  the 
greater  will  be  the  inequality  and  injustice.  In  the  process  of 
the  operation  a  number  of  persons  will  be  necessary  to  class,  to 
value,  and  assess  the  land;  and  after  all  the  guards  and  pro- 
visions that  can  be  devised,  we  must  ultimately  rely  upon  the 
discretion  of  the  officers  in  the  exercise  of  their  functions.  Tri- 
bunals of  appeal  must  also  be  instituted  to  hear  an<l  decide  upon 
unjust  valuations,  or  the  assessoi's  will  act  ad  libitum^  without 
check  or  control.  The  work,  it  is  to  be  feared,  will  be  operose 
and  unproductive,  and  full  of  inequality,  injustice,  and  oppres- 
sion. Let  us,  however,  hope  that  a  system  of  land  taxation 
may  be  so  connected  and  matured  by  i)i'actice  as  to  become  easy 
and  equal  in  its  operation,  and  productive  and  beneficial  in  its 
effects.  But  to  I'etuni.  A  tax  on  carriages,  if  apportioned, 
would  be  oppi-essive  and  jiemicious.  How  would  it  work  ?  In 
some  states  there  ai'e  many  carriages,  and  in  others  but  few. 
Shall  the  whole  sum  fall  on  one  or  two  in<livi(luals  in  a  state, 
who  may  happen  to  own  and  possess  carriages  ?  The  thing 
would  be  absurd  and  inequitable.  In  answer  to  this  objection, 
it  has  been  observe<l  that  the  sum,  and  not  the  tax,  is  to  be  appor- 
tioned; and  that  congi-ess  may  select  in  the  different  states  dif- 
ferent articles  or  objects  from  whence  to  raise  the  apportioned 
sum.  The  idea  is  novel.  ^Vhat,  shall  land  be  taxed  in  one 
state,  slaves  in  another,  carriages  in  a  third,  and  horses  in  a 
fourth;  or  shall  several  of  these  be  thrown  together,  in  order 
to  levy  and  make  the  quotaed  sum  ?  The  scheme  is  fanciful. 
It  would  not  work  well,  and,  i)erhaps,  is  utterly  impracticable. 
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It  is  easy  to  discern  that  great,  and,  perhaps,  insurmountable, 
obstacles  must  arise  in  forming  the  subordinate  arrangements 
necessar}'  to  carry  the  system  into  effect;  when  formed,  the 
operation  would  be  slow  and  expensive,  unequal  and  unjust. 
If  a  tax  upon  lan<l,  where  the  object  is  simple  and  uniform 
throughout  the  states,  is  scarcely  practicable,  what  shall  we 
say  of  a  tax  attempted  to  be  apportioned  among,  and  raised  and 
collected  from,  a  number  of  dissimilar  objects  ?  The  difficulty 
will  increase  with  the  number  and  variety  of  the  things  pro- 
posed for  taxation.  We  shall  be  obliged  to  resort  to  intricate 
and  endless  valuations  and  assessments,  in  which  everything 
will  be  arbitrary,  and  nothing  certain.  There  -will  be  no  rule 
to  walk  by.  The  rule  of  uniformity,  on  the  contrary,  implies 
certainty,  and  leaves  nothing  to  the  will  and  pleasure  of  the 
assessor.  In  such  case,  the  object  and  the  sum  coincide,  the 
rule  and  the  thing  unite,  and,  of  course,  there  can  be  no  imposi- 
tion. The  truth  is,  that  tlie  articles  taxed  in  one  state  should 
be  taxed  in  another;  in  this  way  the  spirit  of  jealousy  is  ap- 
pease<l,  and  tranquillity  preserved;  in  this  way,  the  pressure  on 
industry  will  be  equal  in  the  severed  stiates,  and  the  relation  be- 
tween the  different  subjects  of  taxation  duly  preserved.  Ap- 
portionment is  an  operation  on  states,  and  Involves  valuations 
and  assessments,  which  are  arbitrary,  and  should  not  be  resorted 
to  but  in  case  of  necessity.  Uniformity  is  an  instant  operation 
on  individuals,  without  the  intervention  of  assessments,  or  any 
regard  to  states,  and  is  at  once  easy,  certain,  an<i  efficacious. 
All  taxes  on  expenses  or  consumption  are  indirect  taxes.  A 
tax  on  carriages  is  of  this  kind,  and  of  course  is  not  a  direct 
tax.  Indirect  taxes  are  circuitous  modes  of  reaching  the  rev- 
enue of  individuals,  who  generally  live  according  to  their  in- 
come. In  manv  cases  of  this  nature  the  indnidual  mav  be  said 
to  tax  himself.  I  shall  close  the  discourse  with  reading  a  pas- 
sage or  two  from  Smith's  Wealth  of  Nations. 

"The  impossibility  of  taxing  people  in  proportion  to  their 
revenue,  by  any  capitation,  seems  to  have  given  occasion  to  the 
invention  of  taxes  upon  consumable  commo<lities;  the  state,  not 
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knowinjr  how  to  tax  directly  and  proportionably  the  revenue 
of  its  subjects,  endeavors  to  tax  it  indirectly  by  taxing  their  ex- 
pense, which  it  is  supposed  in  most  cases  will  be  nearly  in  pro- 
portion to  their  revenue.  Their  expense  is  taxed  by  taxing  the 
consumable  commodities  upon  which  it  is  laid  out.-'  Vol.  iii, 
page  331. 

"Consumable  commodities,  whether  necessaries  or  luxuries, 
mav  be  taxed  in  two  different  wavs;  the  consumer  mav  either 
I)ay  an  annual  sum  on  a^icount  of  his  using  or  consuming  goods 
of  a  certain  kind,  or  the  goods  nmy  be  taxe<l  while  they  remain 
in  the  hands  of  the  dealer,  an<l  before  they  ai^e  delivered  to 
the  consumer.  The  consumable  goods  which  last  a  considerable 
ti'me  before  they  are  consumed  altogether  are  most  properly 
taxed  in  the  one  way;  those  of  which  the  consumption  is  irame- 
<liate,  or  more  speedy,  in  the  other;  the  coach  tax  and  plate  tax 
are  examples  of  the  former  method  of  imposing;  the  gi*eater 
part  of  the  other  duties  of  excise  and  customs,  of  the  latter." 
\'oI.  iii,  page  341. 

I  am,  therefore,  of  opinion  that  the  judgment  rendei*ed  in  the 
circuit  court  of  Virginia  ought  to  be  atliriiied. 

Iredell,  J. — I  agree  in  opinion  with  my  brothers  who  have 
already  expressed  theirs,  that  the  tax  in  question  is  agreeable  to 
the  constitution;  and  the  reasons  which  have  satisfied  me  can 
l>e  delivered  in  a  very  few  words,  since  I  think  the  constitution 
itself  affords  a  clear  guide  to  decide  the  controversy. 

The  congress  possess  the  power  of  taxing  all  taxable  objects, 
without  limitation,  with  the  particular  excei)tion  of  a  duty  on 
exports. 

There  are  two  restrictions  onlv  on  the  exercise  of  this  au- 
thority  : — 

1.  All  direct  taxes  must  be  apportione<l. 

2.  All  duties,  imi)Osts,  and  excises  must  be  uniform. 

If  the  carriage  tax  be  a  <lirect  tax,  within  the  meaning  of  the 
constitution,  it  must  be  apportioned. 

If  it  be  a  duty,  impost,  or  excise,  within  the  meaning  of  the 
constitution,  it  must  be  uniform. 
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If  it  can  be  considered  afi  a  tax,  neither  dire^^t,  within  the 
meaning  of  the  constitution,  nor  comprehended  within  the  term 
"duty,  impost,"  or  "excise;"  there  is  no  provision  in  the  consti- 
tution, one  way  or  another;  an<l  then  it  must  be  left  to  such  an 
operation  of  the  power  as  if  the  authority  to  lay  taxes  had  been 
given  generally  in  all  instances,  without  saying  whether  they 
should  be  apportioned  or  uniform;  and  in  that  case  I  should 
presume  the  tax  ought  to  be  uniform ;  because  the  present  con- 
stitution was  particularly  intended  to  aflfect  individuals,  and 
not  states,  except  in  particular  cases  specified;  and  this  is  the 
leading  distinction  betw^een  the  ai'ticles  of  confederation  and 
the  present  constitution. 

As  all  direct  taxes  must  be  apportioned,  it  is  evident  that  the 
constitution  contemplated  none  as  direct  but  such  as  could  be 
apportioned. 

If  this  cannot  be  apportioned,  it  is,  therefore,  not  a  direct  tax, 
in  the  sense  of  the  constitution. 

That  this  tax  cannot  be  apportioned  is  evident.  Suppose  ten 
dollatrs  contemplated  as  a  tax  on  each  chariot,  or  post-chaise, 
in  the  United  States,  and  the  number  of  both  in  all  the  Uniteil 
States  be  computed  at  one  hundred  and  five,  the  number  of 
representatives  in  congress. 

This  would  produce  in  the  whole  one  thousand  and  fifty 
dollars.  The  share  of  Virginia,  being  xV^  parts,  would  be  one 
hundre<l  and  ninety  dollars.  The  share  of  Connecticut,  being 
tJ^^  parts,  would  be  seventy  dollars.  Then  suppose  Virginia 
had  fifty  carriages,  and  Connecticut  twoj  The  share  of  Vir- 
ginia being  one  hundred  and  ninety  dollars,  this  must,  of  course, 
be  collecte<l  from  the  owmers  of  carriages,  and  there  would,  there- 
fore, be  collected  from  each  carriage  three  dollars  and  eighty 
cents.  The  share  of  Connecticut  being  seventy  dollars,  each 
carriage  would  pay  thirty-five  dollars. 

If  any  state  had  no  carriages,  there  could  be  no  apportion- 
ment at  all.  This  mode  is  too  manifestly  absurd  to  be  supported, 
and  has  not  even  been  attempted  in  debate. 

But  two  expedients  have  been  proposed,  of  a  very  extraordi- 
nary nature,  to  eva<le  the  difticulty. 
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1.  To  raise  the  money,  a  tax  on  carriages  would  produce,  not 
by  laying  a  tax  on  each  carri£tge  uniformly,  but  by  selecting 
different  ai*ticles  in  different  states,  so  that  the  amount  paid  in 
each  state  may  be  equal  to  the  sum  due  upon  a  principle  of  ap- 
I>ortionment.  One  state  might  pay  b^'  a  tax  on  camiageSy  an- 
other by  a  tax  on  slaves,  &c. 

I  should  have  thought  this  merely  an  exercise  of  ingenuity, 
if  it  had  not  been  presseil  i;«ith  some  earnestness;  and  as  this 
was  done  by  gentlemen  of  high  respectability  in  their  profes- 
sion, it  deser\*es  a  serious  answer,  though  it  is  very  difficult  to 
give  such  a  one. 

1.  This  is  not  an  apportionment  of  a  tax  on  carriages,  but  of 
the  money  a  tax  on  carriages  might  be  supposed  to  produce, 
which  is  quite  a  different  thing. 

2.  It  admits  that  congress  cannot  lay  a  uniform  tax  on  all 
carriages  in  the  union,  in  any  mode,  but  that  they  may  on  car- 
riages in  one  or  more  states.  They  may,  therefore,  lay  a  tax  on 
carriages  in  fourteen  states,  but  not  in  the  fifteenth. 

3.  If  congress,  according  to  this  new  decree,  may  select  car- 
riages as  a  proper  object  in  one  or  more  states,  but  omit  them 
in  others,  I  presume  they  may  omit  them  in  all,  and  select  other 
articles. 

Suppose,  then,  a  ta^  on  carriages  wouM  produce  one  hun- 
dre<l  thousand  dollars,  and  a  tax  on  horses  a  like  sum,  and  a  hun- 
dred thousan<l  dollars  were  to  be  apportioned  according  to  that 
mode.  Gentlemen  might  amuse  themselves  with  calling  this 
a  tax  on  carriages,  or  a  tax  on  horses,  while  not  a  single  carriage, 
nor  a  single  horse,  was  taxel  throughout  tlie  union. 

4.  Such  an  arbitrary  method  of  taxing  different  states  differ- 
ently is  a  suggestion  altogether  new,  and  wouhl  lead,  if  prac- 
tised, to  such  ilangerous  consequences  that  it  will  require  xery 
l>owerfnl  arguments  to  show  that  that  method  of  taxing  would, 
be  in  any  manner  compatible  with  the  constitution,  Tvith  which 
at  present  I  deem  it  utterly  irreconcilable,  it  being  altogether 
destructive  of  the  notion  of  a  common  interest,  upon  which  the 
ver>'  principles  of  the  constitution  are  founded,  so  far  as  the 
coixlition  of  the  United  States  will  admit. 
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The  second  expedient  proposed  was  that  of  taxing  carriages, 
among  other  things,  in  a  general  assessment.  This  amounts  to 
saying  that  congress  may  lay  a  tax  on  carriages,  but  that  they 
may  not  do  it  unless  they  blend  it  with  other  subjects  of  taxa- 
tion. For  this  no  reason  or  authority  has  been  given,  and,  in 
adilition  to  other  suggestions  offered  by  the  counsel  on  that  side, 
affords  an  iirefragable  proof,  that,  when  positions  plainly  so  un- 
tenable are  offered  to  counteract  the  principle  contended  for  by 
the  opposite  counsel,  the  principle  itself  is  a  right  one;  for  no 
one  can  <loubt,  that,  if  better  reasons  could  have  been  offered, 
they  would  not  have  escaped  the  sagacity  and  learning  of  the 

gentlemen  who  offered  them. 
There  is  no  necessity  or  propriety  in  determining  what  is,  or 

is  not,  a  direct,  or  indirect,  tax  in  all  cases. 

Some  <iifficulties  may  occur  which  we  do  not  at  present 
foresee.  Perhaps  a  <lirect  tax,  in  the  sense  of  the  constitution, 
can  mean  nothing  but  a  tax  on  something  inseparably  annexe^l 
to  the  soil;  something  capable  of  apportionment  under  all  such 
circumstances. 

A  land  or  a  poll  tax  may  be  considered  of  this  description. 

The  latter  is. to  be  considered  so  particularly,  under  the  pres- 
ent constitution,  on  accoimt  of  the  slaves  in  the  southern  states, 
who  give  a  ratio  in  the  representation  in  the  proportion  of  three 
to  five. 

Either  of  these  is  capable  of  apportionment. 

In  regard  to  other  articles  there  may  possibly  be  considerable 
doubt. 

It  is  sufficient,  on  the  present  occasion,  for  the  court  to  be 
satisfied  that  this  is  not  a  direct  tax  contemplate<l  by  the  con- 
stitution, in  order  to  affirm  the  present  judgment;  since,  if  it 
cannot  be  apportioned,  it  must  necessarily  be  uniform. 

I  am  clearly  of  opinion  this  is  not  a  direct  tax,  in  the  sense  of 
the  constitution,  and,  therefore,  that  the  judgment  ought  to  be 
affirmed. 

Judgment  affirmed. 
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C ALDER  AND  WIFE  v.   BULL  AND  WIFE. 

August  Term,  1798. 

[3  Dallas's  Reports,  386-401.] 

As  all  the  important  facts  in  this  case  are  state<l  in  the  open- 
ing of  Judge  Chase's  opinion,  no  abstract  is  needed.  The  opin- 
ions of  the  court  were  given  seriatim,  as  follows: — 

Chase,  J. — ^The  decision  of  one  question  determines,  in  my 
opinion,  the  present  dispute.  I  shall,  therefore,  state  from  the 
record  no  more  of  the  case  than  I  think  necessary  for  tlie  con- 
sideration of  that  question  only. 

The  legislature  of  Connecticut,  on  the  second  Thursday  of 
May,  1795,  passed  a  resolution,  or  law,  which,  for  the  reasons 
assigned,  set  aside  a  decree  of  the  court  of  probate  for  Hart- 
ford, on  the  21st  of  March,  1793,  which  decree  disapproved  of 
the  will  of  Normand  Morrison  (the  grandson)  made  the  21st  of 
August,  1779,  and  refused  to  record  the  said  will;  and  granted 
a  new  hearing  by  the  said  court  of  probate,  with  liberty  of  appeal 
therefrom,  in  six  months.  A  new  hearing  was  had,  in  virtue  of 
this  resolution,  or  law,  before  the  said  court  of  probate,  who, 
on  the  27th  of  July,  1795,  approved  the  said  will,  and  ordered  it 
to  be  recorded.  At  August,  1795,  appeal  was  then  had  to  the  su- 
perior court  at  Hartford,  who,  at  February  term,  179G,  affirmed 
the  decree  of  the  court  of  probate.  Appeal  was  had  to  the  su- 
preme court  of  errors  of  Connecticut,  who,  in  June,  179G,  ad- 
judged that  there  were  no  errora  More  than  eighteen  months 
elapsed  from  the  decree  of  the  court  of  probate,  (on  the  1st  of 
March',  1793,)  and  thereby  Caleb  Bull  and  wife  were  barred  of 
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all  right  of  appeal  by  a  statute  of  Ck)nnecti€ut.  There  was  ii6 
law  of  that  state  whereby  a  new  hearing  op  trial  before  the  said 
court  of  probate  might  be  obtained.  Calder  and  wife  claim 
the  premises  in  question,  in  right  of  his  wife,  as  heiress  of 
y .  Morrison,  physician ;  Bull  and  wife  claim  under  the  will  of  N. 
Morrison,  the  grandson. 

The  counsel  for  the  ])laintiffs  in  error  contend  that  the  said 
resolution  or  law  of  the  legislature  of  Connecticut,  granting  a 
new  hearing  in  the  above  case,  is  an  ex  post  facto  law,  prohib- 
ited by  the  constitution  of  the  United  States;  that  any  law  of 
the  federal  government,  or  of  any  of  the  state  goVemment^ 
contrary  to  the  constitution  of  the  TTnited  States,  is  void;  and 
that  this  court  possesses  the  power  to  declare  such  law  void. 

It  appears  to  me  a  self-evident  proposition,  that  the  several 
state  legislatures  retain  all  the  powers  of  legislation,  delegated 
to  them  by  the  state  constitutions,  which  are  not  expressly  taken 
away  by  the  constitution  of  the  United  States.  The  establish* 
ing  courts  of  justice,  the  appointment  of  judges,  and  the  making 
regulations  for  the  administration  of  justice,  within  each  state, 
according  to  its  laws,  on  all  subjects  not  entrusted  to  the  federal 
government,  appears  to  me  to  be  the  peculiar  and  exclusive  pro- 
vince and  duty  of  the  state  legislatures.  All  the  powers  delega- 
ted by  the  people  of  the  United  States  to  the  federal  government 
are  defined,  and  no  constructive  powers  can  be  exercised  by  it; 
and  all  the  powers  that  remain  in  the  state  governments  are  in- 
definite, except  only  in  the  constitution  of  Massachusetts. 

The  effect  of  the  resolution  or  law  of  Connecticut  above  stated 
is  to  revise  a  decision  of  one  of  its  inferior  courts,  called  the  court 
01  probate  for  Hartford,  and  to  direct  a  new  hearing  of  the  case 
by  the  same  court  of  probate  that  passed  the  decree  against  the 
will  of  Normand  Morrison.  By  the  existing  law  of  Connecticut 
a  right  to  recover  certain  property  had  vested  in  Calder  and 
wife,  the  appellants,  in  consequence  of  a  decision  of  a  court  of 
justice;  but,  in  virtue  of  a  subsequent  resolution  or  law,  and  the 
new  hearing  thereof,  and  the  decision  in  consequence,  this  right 
to  recover  certain  property  was  divested,  and  the  right  to  the 
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property  declared  to  be  in  Bull  and  wife,  the  appellees.  The 
sole  inquiry  is,  whether  this  resolution  or  law  of  Connecticut, 
having  such-  operation,  is  an  ex  post  facto  law,  within  the  pro- 
hibition of  the  feiieral  constitution. 

Whether  the  legislature  of  any  of  the  states  can  revise  and 
correct  by  law  a  decision  of  any  of  its  courts  of  justice,  although 
nofr  prohibited  by  the  constitution  of  the  state,  is  a  question  of 
very  great  importance,  and  not  necessary  now  to  be  determined; 
because  the  resolution  or  law  in  question  does  not  go  so  far.  I 
cannot  subscribe  to  the  omnipotence  of  a  state  legislature,  or 
that  it  is  absolute  and  without  control;  although  its  authority 
should  not  be  expressly  restrained  by  the  constitution,  or  funda- 
mental law,  of  the  state.  The  i)eople  of  the  United  Statep 
erected  their  constitutions,  or  forms  of  government,  to  establish 
justice,  to  promote  the  general  welfare,  to  secure  the  blessings  of 
liberty,  and  to  protect  their  persons  and  property  from  violence. 
The  purposes  for  which  men  enter  into  society  will  determine  the 
nature  and  terms  of  the  social  compact;  and  as  they  are  the  foun- 
dation of  the  legislative  power,  they  will  decide  what  are  thje 
proper  objects  of  it.  The  nature  and  ends  of  legislative  power 
will  limit  the  exercise  of  it  This  fundamental  principle  flows 
from  the  very  nature  of  our  free,  republican  governments,  that  no 
man  should  be  compelled  to  do  what  the  laws  do  not  require;  nor 
to  refrain  from  acts  which  the  laws  permit.  There  are  acts 
which  the  federal,  or  state  legislature  cannot  do,  without  ex- 
ceeding their  authority.  There  are  certain  vital  principles  in 
our  free,  republican  governments,  which  will  determine  and  over- 
rule an  apparent  and  flagrant  abuse  of  legislative  power;  as,  to 
authorize  manifest  injustice  by  positive  law;  or,  to  take  away 
that  security  for  personal  liberty,  or  private  property,  for  the 
protection  whereof  the  government  was  established.  An  act 
of  the  legislature,  for  I  cannot  call  it  a  law,  contrary  to  the  great 
first  principles  of  the  social  compact,  cannot  be  considered  a 
rightful  exercise  of  legislative  authoi:ity.  The  obligation  of  a 
law,  in  governments  established  on  express  compact,  and  on  re- 
publican principles,  must  be  determined  by  the  nature  of  the 
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power  on  which  it  is  founded.  A  lew  instances  will  sofBce  to  ex- 
plain what  I  mean.  A  law  that  punishes  a  citizen  for  an  inno- 
cent action,  or,  in  other  words,  for  an  act  which  when  done  was 
in  violation  of  no  existing:  law;  a  law  that  destroys,  or  impairs. 
the  lawful  pri^-ate  contracts  of  citizens;  a  law  that  makes  a  man  a 
judge  in  his  own  cause;  or,  a  law  that  takes  property  from  A  and 
gives  it  to  B ; —  it  is  af?ainstall  reason  and  justice  for  a  people  to 
entrust  a  legislature  with  such  powers;  and,  therefore,  it  cannot 
bo  presumed  that  they  have  done  it.  The  genius,  the  nature,  and 
the  sj)irit  of  our  state  governments  amount  to  a  prohibition  of 
such  acts  of  legislation;  and  the  general  principles  of  law  and 
reason  forbid  them.  The  legislature  may  enjoin,  permit,  forbid, 
and  punish;  they  may  declare  new  crimes;  and  establish  rules  of 
conduct  for  all  its  citizens  in  future  cases;  they  may  command 
w^iat  is  right,  and  prohibit  what  is  wrong:  but  they  cannot 
change  innocence  into  guilt;  or  punish  innocence  as  a  crime;  or 
violate  the  right  of  an  antecedent,  lawful,  private  contract,  or  the 
right  of  private  property.  To  maintain  that  our  federal  or  state 
legislature  possesses  such  powers,  if  they  had  not  been  expressly 
i*estrained,  wouhl,  in  my  opinion,  be  a  political  heresy,  altogether 
inadmissible  in  our  free,  republican  governments. 

All  the  restrictions  contained  in  the  constitution  of  the  United 
States  on  the  power  of  the  state  legislatures  were  provided  in 
favor  of  the  authority  of  the  federal  government.  The  prohi- 
bition against  their  making  any  ex  post  facto  laws  was  intro- 
duced for  greater  caution,  and  very  probably  arose  from  the 
knowledge  that  the  parliament  of  Great  Britain  claimed  and  ex- 
ercise<l  a  power  to  pass  such  laws,  under  the  denomination  of 
bills  of  attainder,  or  bills  of  pains  and  penalties;  the  first  inflict- 
ing capital,  and  the  other  less  punishment.  These  acts  were 
legislative  judgments,  and  an  exercise  of  judicial  power.  Some- 
times they  respected  the  crime,  by  declaring  acts  to  be  treason 
which  were  not  treason  when  committed;*  at  other  tintes  ihey 


♦The  case  of  the  Earl  of  StrifRird,  in  1G41. 

2  Dal.  3SS. 


CALDER  AND  WIPE    V,  BULL  AND  WIFE.  609 

violated  the  rules  of  evidence  (to  supply  a  deficiency  of  legal 
])roof)  by  admitting  one  witness  when  the  existing  law  required 
two;  by  receiving  evidence  without  oath;  or  the  oath  of  the  wife 
against  the  husband;  or  other  testimony,  which  tlie  courts  of 
justice  would  not  admit;*  at  other  times  they  inflicted  punish- 
ments, where  the  party  was  not  by  law  liable  to  any  punish- 
ment ;t  and  in  other  cases  they  inflicted  greater  punishment  than 
the  law  annexed  to  the  offence. J  The  ground  for  the  exercise 
of  such  legislative  power  w^as  this,  that  the  safety  of  the  king- 
dom depen<led  on  the  death,  or  other  punishment,  of  the 
offender;  as  if  traitors,  when  discovered,  could  be  so  formidable, 
or  the  government  so  insecure!  With  very  few  exceptions,  the 
advocates  of  such  laws  were  stimulated  by  ambition,  or  personal 
resentment,  and  vindictive  malice.  To  prevent  such  and  similar 
acts  of  violence  and  injustice,  I  believe,  the  federal  and  state 
legislatures  were  prohibited  from  passing  any  bill  of  attainder, 
or  any  ex  post  facto  law. 

The  constitution  of  the  United  States,  article  1,  section  9,  pro- 
hibits the  legislature  of  the  United  States  from  passing  any  ex 
post  facto  law;  and,  in  section  10,  lays  several  restrictions  on 
the  authority  of  the  legislatures  of  the  several  states;  and,  among 
them,  "that  no  state  shall  pass  any  ex  post  facto  law." 

It  may  be  remembered  that  the  legislatures  of  several  of  the 
states,  to  wit,  Massachusetts,  Pennsylvania,  Delaware,  Mary- 
Jand,  and  North  and  South  Carolina,  are  expressly  prohibited, 
by  their  state  constitutions,  from  passing  any  ex  post  facto 
law. 

I  shall  endeavor  to  show  what  law  is  to  be  considered  an  ex 
])ost  facto  law,  within  the  words  and  meaning  of  the  prohibition 
in  the  federal  constitution.  The  prohibition,  "  that  no  state  shall 
pass  any  ex  post  facto  law,'  necessarily  requii'es  some  explana- 


*  The  case  of  Sir  John  Fen  wick,  in  1696. 

t  The  banishment  of  Lord  Clarendon,  1G69, 19  Car.  II.,  c  10,  and  of  the  Bishop 
of  Atterbury,  in  1723,  9  Geo.  I.,  c.  17. 
J  The  Coventry  act,  1670,  22  and  23  Car.  II.,  c.  1. 
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lion;  for,  naked  and  without  explanation,  it  is  unintelligible, 
and  means  nothing.  Literally,  it  is  only  that  a  law  shall  not  be 
passed  concerning  and  after  the  fact,  or  thing  done,  or  action 
committed.  I  w^ould  ask,  What  fact,  of  what  nature,  or  kind, 
and  by  whom  done  ?  That  Charles  L  king  of  England,  was  be- 
headed; that  Oliver  Cromwell  was  protector  of  England;  that 
Louis  XVI,  late  king  of  France,  was  guillotined;  are  all  facts 
that  have  happened ;  but  it  would  be  nonsense  to  suppose  that 
the  states  were  prohibited  from  making  any  law  after  edther  of 
these  events,  and  with  reference  thereto.  The  prohibition,  in 
the  letter,  is  not  to  pass  any  law  concerning  and  after  the  fact; 
but  the  plain  and  obvious  meaning  and  intention  of  the  prohibi- 
tion IS  this:  that  the  legislatures  of  the  several  states  shall  not 
pass  laws,  after  a  fact  done  by  a  subject,  or  citizen,  which  shall 
have  relation  to  such  fact,  and  shall  punish  him  for  having  done 
it.  The  prohibiti(m  considered  in  this  light  is  an  additional  bul- 
wark in  favor  of  the  personal  security  of  the  subject,  to  protect 
his  person  from  punishment  by  legislative  acts  having  a  retro- 
spective operation.  I  do  not  think  it  was  inserted  to  secure  the 
citizen  in  his  private  rights,  of  either  property,  or  contracts. 
The  prohibitions  not  to  make  anything  but  gold  an<l  silver  coin 
a  tender  in  payment  of  debts,  and  not  to  pass  any  law  impair- 
ing the  obligation  of  contiucts,  were  inserted  to  secure  private 
rights;  but  the  resti'iction  not  to  pass  any  ex  post  facto  law  was 
to  secure  the  person  of  the  subject  from  injury,  or  punishment, 
in  consequence  of  such  law.  If  the  prohibition  against  making 
ex  post  facto  laws  was  intended  to  secure  personal  rights  from 
being  affected,  or  injured,  by  such  laws,  and  the  prohibition  is 
snflQciently  extensive  for  that  object,  the  other  restraints  I  have 
enumerated  wei*e  unnecessary,  and,  therefore,  improper;  for 
both  of  them  are  retrospective. 

I  will  state  what  laws  I  consider  ex  post  facto  laws,  within 
the  words  and  the  intent  of  the  prohibition.  1st  Every  law  that 
makes  an  action  done  before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal;  and  punishes  such  action. 
2d.  Every  law  that  aggravates  a  crime,  or  makes  it  greater  than 
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it  was  when  committed.    3d.  Every  law  that  changes  the  punish- 
ment, and  inflicts  a  greater  punishment  than  the  law  annexed  to 
the  crime  when  committed.    4th.  Every  law  that  alters  the  Legal 
rules  ol  evidence,  and  receives  less  or  different  testimony  than 
the  law  required  at  the  time  of  the  commission  of  the  offence, 
in  order  to  convict  the  offender.    All  these,  and  similar  laws, 
are  manifestly  unjust  and  oppressive.    In  my  opinion,  the  true 
distinction  is  between  ex  post  facto  laws  and  retrospective  laws. 
Every  ex  post  facto  law  must  necessarily  be  retrospective;  but 
every  retrospective  law  is  not  an  ex  post  facto  law.    The  former 
only  are  prohibite<l.    Every  law,  that  takes  away,  or  impairs, 
rights  vested  agreeably  to  existing  laws,  is  retrospective,  and  is 
generally  unjust,  and  may  be  oppressive;  and  it  is  a  good  general 
rule  that  a  law  should  have  no  retrospect;  but  there  are  cases 
in  which  laws  may  justly,  and  for  the  benefit  of  the  conununity, 
and  also  of  individuals,  relate  to  a  time  antecedent  to  their  com- 
mencement; as  statutes  of  oblivion,  or  of  pardon.    They  are  cer- 
tainly retrospective,  and  literally  both  concerning  and  after  the 
facts  committed.    But  I  do  not  consider  any  law  ex  post  facto, 
within  the  prohibition,  that  mollifies  the  rigor  of  the  criminal 
law;  but  only  those  that  create  or  aggravate  the  crime,  or 
increase  the  punishment,  or  change  the  rules  of  evidence,  for 
the  purpose  of  conviction.    Every  law,  that  is  to  have  an  opera- 
tion before  the  making  thereof,  as  to  commence  at  an  antecedent 
time;  or  to  save  time  from  the  statute  of  limitations;  or  to 
excuse   acts    which    were   unlawful,   and   before    committed, 
and  the  like,  is  retrospective-    But  such  laws  may  be  proper  or 
necessary,  as  the  case  may  be.    There  is  a  great  and  apparent 
difference  between  making  an  unlawful  act  lawful  and  the  mak- 
ing an  innocent  action  criminal,  and  punishing  it  as  a  crime. 
The  expressions  ^*ex  post  facto  laws'*  are  technical;  they  had 
been  in  use  long  before  the  revolution,  and  had  acquired  an  ap- 
propriate meaning,  by  legislators,  lawyers,  and  authors.    The 
celebrated  and  judicious  Sir  William  Blackstone,  in  his  Commen- 
taries, considers  an  ex  post  facto  law  precisely  in  the  same  light 
I  have  done.    His  opinion  is  confirmed  by  his  successor,  Mr. 
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AYooddeson;  and  by  tlie  author  of  the  Federalist,  whom  I  esteem 
superior  to  both,  for  his  extensive  and  accurate  knowledge  of  the 
true  principles  of  government. 

I  also  relj  greatly  on  the  detinitiou  or  exjilanation  of  ex  post 
laeto  laws,  as  given  by  the  conventions  of  Massachusetts,  Mary- 
land and  ^Soi-th  Carolina,  in  their  several  constitutions,  or  forms 
of  government. 

In  the  declaration  of  rights  by  the  convention  of  Massachu- 
setts, part  1,  section  24,  ''Laws  made  to  punish  actions  done 
before  the  existence  of  such  laws,  and  which  have  not  been  de- 
clared crimes  by  preceding  laws,  are  unjust,'*  &c. 

In  the  declaration  of  rights  by  the  convention  of  Maryland, 
article  15  th,  ''Ketrosi)ective  laws,  punishing  facts  committed 
before  the  existence  of  such  laws,  and  by  them  only  declared 
criminal,  are  oppi*essive,''  &c. 

In  the  declaration  of  rights  by  the  convention  of  I^orth  Car- 
olina, article  21th,  I  tlnd  the  same  deHnition,  precisely  in  the 
&:iune  woi'ds,  as  in  the  Maryland  constitution. 

In  the  declaration  of  rights  by  the  convention  of  Delaware, 
urticle  11th,  the  same  definition  was  clearly  intended,  but 
inaccurately  expressed,  by  saying,  "laws,  punisliing  offences 
(instead  of  actions  or  facts)  committed  befoi*e  the  existence  of 
such  laws,  are  oppressive,^'  &c. 

I  am  of  opinion  that  the  fact  contemplated  by  the  prohibi- 
Tiiin,  and  not  to  be  affected  by  a  subsequent  law,  was  some  fact 
to  be  done  by  a  citizen,  or  subject. 

In  2  Loixl  Raymond's  Reports  1352,  Raymond,  J.  called  the 
statute,  7  Geo.  I,  statute  2,  par.  S,  about  registering  contracts 
for  South  Seii  stock,  an  ex  post  facto  law,  because  it  affected 
contracts  made  before  the  statute. 

In  tlie  present  case  there  is  no  fact  done  by  Bull  and  wife, 
plaintiffs  in  error,  that  is  in  any  manner  affected  by  the  law  or 
resolution  of  Connecticut.  It  does  not  concern  or  relate  to  any 
act  done  by  them.  The  decree  of  the  court  of  probate  of  Hart- 
ford, on  the  21st  of  March,  in  consequence  of  which  Calder  and 
wife  claim  a  right  to  the  property-  in  question,  was  given  before 
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the  said  law,  or  resolution,  and  in  that  sense  was  affected  and 
set  aside  by  it;  and  in  consequence  of  the  law  allowing  a  hear- 
ing, and  the  decision  in  favor  of  the  will,  they  have  lost  what 
they  would  have  been  entitled  to,  if  the  law,  or  resolution,  and 
the  decision  in  consequence  thereof,  had  not  been  made.  The 
decree  of  the  court  of  probate  is  the  only  fact  on  which  the  law, 
or  resolution,  operates.  In  my  judgment  the  case  of  the  plain- 
tiffs in  error  is  not  within  the  letter  of  the  prohibition;  and,  for 
reasons  assigned,  I  am  clearly  of  opinion  that  it  is  not  within 
the  intention  of  the  prohibition;  and  if  within  the  intention,  but 
out  of  the  letter,  I  should  not,  therefore,  consider  myself  justi- 
fied to  continue  it  within  the  prohibition,  and,  therefore,  that 
the  whole  was  void. 

It  was  argued  by  the  counsel  for  the  plaintiffs  in  error,  that 
the  legislature  of  Connecticut  had  no  constitutional  powder  to 
malvo  the  resolution,  or  law,  in  question,  granting  a  new  hear- 
ing, &c. 

Without  giving  an  opinion,  at  this  time,  whether  this  court 
has  jurisdiction  to  decide  that  any  law  made  by  congress,  con- 
trary to  the  constitution  of  the  Unite<l  States,  is  void;  I  am  fully 
satisfied  that  this  court  has  no  jurisdiction  to  determine  that 
any  law  of  any  state  legislature,  contrary  to  the  constitution  of 
such  state,  is  void.  Further,  if  this  court  had  such  jurisdiction, 
yet  it  does  not  appear  to  me,  that  the  resolution,  or  law,  in  ques- 
tion, is  contrary  to  the  charter  of  Connecticut,  or  its  constitu- 
tion, which  is  said  by  counsel  to  be  composed  of  its  charter,  acts 
of  assembly,  and  usages  and  customs.  I  should  think  that  thei 
courts  of  Connecticut  are  the  proper  tribunals  to  decide,  w^hether 
laws  contrary  to  the  constitution  thereof  are  void.  In  the  pres- 
ent case  they  have,  both  in  the  inferior  and  superior  courts,  de- 
termined that  the  resolution,  or  law,  in  question,  was  not  con- 
trary to  either  their  state,  or  the  federal,  constitution. 

To  show  that  tlie  resolution  was  eontraiy  to  the  constitution 
of  the  United  States,  it  was  contended,  that  the  words,  "ex  post 
facto  law,"  have  a  precise  and  accurate  meaning,  and  convey  but 
one  idea  to  professional  men,  which  is,  "by  matter  of  after  fact; 
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by  something  after  the  fact"  And  Ck)ke  upon  Littleton,  241, 
Fearne  on  Contingent  Bemainders  (old  edition),  175  and  203, 
Powell  on  Devises,  113,  133,  134,  were  cited;  and  the  Table  to 
Coke's  Reports  (by  Wilson),  title  "Ex  Post  Facto,"  was  referred 
to.  There  is  no  doubt  that  a  man  may  be  a  trespasser  from  the 
beginning,  by  a  matter  of  after  fact;  as,  where  an  entry  is  given 
by  law,  and  the  party  abuses  it;  or  where  the  law  gives  a  dis- 
tress, and  the  party  kills,  or  works,  the  distress. 

I  admit,  an  act  unlawful  in  the  beginning  may,  in  some  cases, 
become  lawful  by  matter  of  after  fact. 

I  also  agree  that  the  words,  "ex  post  facto,"  have  the  meaning 
contended  for,  and  no  other,  in  the  cases  cited,  and  in  all  similar 
cases;  where  they  are  used  unconnected  with,  and  without  re- 
lation to,  legislative  acts,  or  laws. 

There  appears  to  me  a  manifest  distinction  between  the  case 
where  one  fact  relates  to  and  affects  another  fact,  as,  where  an 
after  fact,  by  operation  of  law,  makes  a  former  fact  either  law- 
ful or  unlaw^ful;  and  the  case  where  a  law,  made  after  a  fact 
done,  is  to  operate  on  and  to  affect  such  fact.  In  the  first  case 
both  the  acts  are  done  by  private  persons.  In  the  second  case 
the  first  act  is  done  by  a  private  person,  and  the  second  act  is 
done  by  the  legislature  to  affect  the  first  act. 

1  believe  that  but  one  instance  can  be  found  in  which  a  Brit- 
ish judge  called  a  statute,  that  affected  contracts  made  before  the 
statute,  an  ex  post  facto  law;  but  the  judges  of  Great  Britain 
always  considered  penal  statutes,  that  created  crimes,  or  in- 
creased the  punishment  of  them,  as  ex  post  facto  laws. 

If  the  term  "ex  post  facto  law"  is  to  be  construed  to  include 
and  to  prohibit  the  enacting  of  any  law"  after  a  fact,  it  will 
greatly  restrict  the  power  of  the  federal  and  state  legislatures; 
and  the  consequences  of  such  a  construction  may  not  be  foreseen. 

If  the  prohibition,  to  make  no  ex  post  facto  laws,  extends  to 
all  laws  made  after  the  fact,  the  tw  o  prohibitions,  not  to  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts, 
and  not  to  pass  any  law  impairing  the  obligation  of  contracts, 
were  improper  and  unnecessary. 
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• 

It  was  further  urged,  that,  if  the  provision  does  not  extend  to 
prohibit  the  making  any  law  after  a  fact,  then  all  choses  in  acy 
rion,  all  lands  by  devise,  all  personal  property  by  bequest  or 
distribution,  by  elegit,  by  execution,  by  judgments,  particularly 
on  torts,  will  be  unprotected  from  the  legislative  power  of  the 
states;  rights  veste<l  may  be  divested  at  the  will  an<l  pleasure 
of  the  state  legislatures;  and,  therefore,  that  the  true  construc- 
tion and  meaning  of  the  prohibition  is,  that  the  states  pass  no 
law  to  deprive  a  citizen  of  any  right  veste<i  in  him  by  existing 
laws. 

It  is  not  to  be  presumed,  that  the  federal  or  state  legislatures 
will  pass  laws  to  deprive  citizens  of  rights  vested  in  them  by 
existing  laws,  unless  for  the  benefit  of  the  whole  community, 
and  on  making  full  satisfaction.  The  resti*aint  against  making 
any  ex  post  facto  laws  was  not  consi<lered  by  the  framers  of 
the  constitution  as  extending  to  prohibit  the  depriving  a  citi- 
zen even  of  a  veste<l  right  to  property;  or  the  provision,  "that 
private  property  should  not  be  taken  for  public  use  without  just 
compensation,"  was  unnecessary. 

It  seems  to  me,  that  the  right  of  property,  in  its  origin,  could 
only  arise  from  compact,  express,  or  implied,  and  I  think  it  the 
better  opinion,  that  the  right,  as  well  as  the  mode,  or  manner,  of 
acquiring  property,  and  of  alienating  or  transferring,  inheriting, 
or  transmitting  it,  is  conferred  by  society,  is  regulated  by  civil 
institution,  and  is  always  subject  to  the  rules  prescribed  by  pos- 
itive law.  When  I  say  that  a  right  is  vesteil  in  a  citizen,  I 
mean  that  he  has  the  power  to  do  certain  actions,  or  to  possess 
certain  things,  according  to  the  law  of  the  land. 

If  any  one  has  a  right  to  property,  such  right  is  a  perfect  and 
exclusive  right;  but  no  one  can  have  such  right  before  he  has 
acquired  a  better  right  to  the  proi)erty  than  any  other  person  in 
the  world ;  a  right,  therefore,  only  to  recover  property  cannot  be 
calle<l  a  perfect  and  exclusive  right  I  cannot  agree  that  a  right 
to  property  vested  in  Calder  and  wife,  in  consequence  of  the  de- 
cree of  the  21st  of  March,  1783,  disapproving  of  the  will  of 
Morrison,  the  grandson.    If  the  will  was  valid,  Mrs.  Calder  could 
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have  no  right,  as  heiress  of  Morrison,  the  physician;  but  if  the 
T\il]  was  set  aside,  she  had  an  nndoubte<l  title. 

The  resolution,  or  law,  alone,  had  no  manner  of  effect  on  anv 
right  whatever  vested  in  Calder  and  wife.  The  resolution,  or 
law,  combined  with  the  new  hearing,  and  the  decision  in  virtue 
of  it.  took  away  their  right  to  recover  the  proper^  in  question. 
But  when  combined  they  took  away  no  right  of  property  veste*! 
in  Cal<ler  and  wife;  because  the  decree  against  the  will  (21st 
March,  1783)  did  not  vest  in  or  transfer  any  property  to  thesn. 

I  am  under  a  necessity'  to  give  a  construction,  or  explanation, 
of  the  words,  "ex  iH)st  facto  law,'*  because  they  have  not  any 
certain  meaning  attached  to  them.  But  I  will  not  go  farther 
than  I  feel  myself  bound  to  do;  and  if  I  ever  exercise  the  juris- 
diction, I  will  not  decide  any  law  to  be  void,  but  in  a  very  clear 
case. 

I  am  of  opinion  that  the  decree  of  the  supreme  court  of  errors 
of  Connecticut  be  affirmed,  ^ith  costs. 

Patcrson,  J. — ^The  constitution  of  Connecticut  is  made  up  of 
usages,  and  it  appears,  that  its  legislature  have,  from  the  be- 
ginning, exercised  the  power  of  granting  new  trials.  This  has 
been  uniformly  the  case  till  the  year  1762,  when  this  power 
was,  by  a  legislative  act,  imparted  to  the  superior  and  couuty 
courts.  But  the  act  does  not  remove  or  annihilate  the  pre-ex- 
isting power  of  the  legislature  in  this  particular;  it  only  com- 
municates to  other  authorities  a  concurrence  of  juris<liction  as 
to  the  awaniing  of  new  trials.  And  the  fact  is,  that  the  legis- 
lature have,  in  two  instances,  exei'cised  this  power  since  the 
passing  of  the  law  in  17G2.  They  acted  in  a  double  capacity, 
as  a  house  of  legislation,  with  undefined  authority,  and  also  as 
a  court  of  judicature  in  certain  exigencies.  Whether  the  latter 
arose  from  the  indefinite  nature  of  their  legislative  powers,  or 
in  some  other  way,  it  is  not  necessary  to  discuss.  From  the  best 
information,  however,  which  I  have  been  able  to  collect  on  this 
subject,  it  appears,  that  the  legislature,  or  general  court,  of 
Connecticut,  originally  possessed  and  exercise<i  all  le^slative, 
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executive,  and  judicial  authority  :  and  that,  from  time  to  time, 
they  distributed  the  two  latter  in  such  manner  as  they  thought 
proper;  but  without  parting  with  the  general  superintending 
power,  or  the  right  of  exercising  the  same,  whenever  they  should 
judge  it  expe<lient  But  be  this  as  it  may,  it  is  sufficient  for 
the  present  to  observe,  that  they  have,  on  certain  occasions,  ex- 
ercised jwlicial  authority  from  the  commencement  of  their  civil 
polity.  This  usage  makes  up  part  of  the  constitution  of  Con- 
necticut, and  we  are  bound  to  consider  it  as  such,  unless  it  be 
inconsistent  with  the  constitution  of  the  United  States^  True 
it  is,  that  the  awarding  of  new  trials  falls  properly  within  the 
province  of  the  judiciary;  but  if  the  legislature  of  CJonnecti- 
cut  have  been  in  the  uninterrupted!  exercise  of  this  authority 
in  certain  cases,  we  must  in  such  cases  respect  their  decisions 
as  flowing  from  a  competent  jurisdiction,  or  constitutional  or- 
gan. And,  therefore,  we  may,  in  tlie  present  instance,  consider 
the  legislature  of  the  state  as  having  acted  in  their  customary 
ju<licial  capacity.  If  so,  there  is  an  end  of  the  question.  For 
if  the  power  thus  exercised  comes  more  properly  within  the 
description  of  a  judicial  than  of  a  legislative  power;  and  if,  by 
usage,  or  the  constitution,  which  in  Connecticut  are  synony- 
mous terms,  the  legislature  of  that  state  acted  in  both  capacities; 
then,  in  the  case  now  before  us,  it  would  be  fair  to  consider  the 
awarding  of  a  new  trial  as  an  act  emanating  from  the  judiciary 
side  of  the  department  But  as  this  view  of  the  subject  mili- 
tates against  the  plaintiffs  in  error,  their  counsel  has  contende<l 
for  a  reversal  of  the  judgment  on  tiie  ground,  that  the  award- 
ing of  a  new  trial  was  the  effect  of  a  legislative  act,  and  tliat  it 
is  unconstitutional,  because  an  ex  post  facto  law.  For  the  sake 
of  ascertaining  the  meaning  of  these  terms,  I  will  consider  the 
resolution  of  the  general  court  of  Connecticut  as  the  exercise 
of  a  legislative,  and  not  a  judicial  autiiority.  The  question, 
then,  which  arises  on  the  plea<iings  in  this  cause,  is,  whether 
the  resolution  of  the  legislature  of  Connecticut  be  an  ex  post 
facto  law,  within  the  meaning  of  the  constitution  of  the  XJnite<i 
States  ?    I  am  of  opinion  that  it  is  not    The  words,  ^'ex  post 
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facto,"  when  applied  to  a  law,  have  a  technical  meaning,  and 
in  legal  phraseology  refer  to  crimes,  pains,  and  penalties.  Judge 
Blackstone's  description  of  the  terms  is  clear  and  accurate. 
** There  is,"  says  he,  "a  still  more  unreasonable  method  than 
this,  which  is  called  making  of  laws,  ex  post  facto;  when,  after 
an  action,  indifferent  in  itself,  is  committed,  the  legislator,  then, 
for  the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts  a 
punishment  upon  tfie  person  who  has  committed  it  Here  it  is 
impossible,  that  the  party  could  foresee  that  an  action,  inno- 
cent when  it  was  done,  should  be  afterwanis  converte<i  to  guilt 
by  a  subsequent  law ;  he  had,  therefore,  no  cause  to  abstain  from 
it;  and  all  punishment,  for  not  abstaining,  must,  of  consequence, 
be  cruel  and  unjust."  (1  Blackstone's  Commentaries,  4G.)  Here 
the  meaning  annexed  to  the  terms,  "ex  post  facto  laws,"  un- 
questionably refers  to  crimes,  and  nothing  else.  The  historic 
page  abundantly  evinces  that  the  power  of  passing  such  laws 
should  be  withheld  from  legislators;  as  it  is  a  dangerous  instru- 
ment in  the  hands  of  bold,  unprincipled,  aspiring,  and  party  men, 
and  has  been  too  often  usetl  to  effect  the  most  detestable  pur- 
I>oses. 

On  inspecting  such  of  our  state  constitutions  as  take  notice 
of  laws  made  ex  post  facto,  we  shall  find  that  they  are  under- 
stood in  the  same  sense. 

The  constitution  of  Massachusetts,  ariicle  24th  of  the  declara- 
tion of  rights  : — 

**Laws,  made  to  punish  for  actions  done  before  the  existence 
of  such  laws,  and  which  have  not  been  declared  crimes  by  pre- 
ce<ling  laws,  are  unjust,  oppressive,  and  inconsistent  with  the 
fundamental  principles  of  a  free  government" 

The  constitution  of  Delaware,  article  11th  of  the  declaration 
of  rights  : — 

**That  retrospective  laws,  punishing  offences  committed  be- 
fore the  existence  of  such  laws,  are  oppressive  and  unjust,  and 
ought  not  to  be  made." 

The  constitution  of  Maryland,  article  15th  of  the  declaration 
of  rights  : — 
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"That  retrospective  laws,  punishing  facts  committed  before 
the  existence  of  such  laws,  and  by  them  only  declared  criminal, 
are  oppressive,  unjust,  and  incompatible  with  liberty;  wherefore 
no  ex  post  facto  law  ought  to  be  made." 

The  constitution  of  North  Carolina,  article  24th  of  the  decla- 
ration of  rights  : — 

"That  retrospective  laws,  punishing  facts  committe<i  before 
the  existence  of  such  law^s,  and  by  them  only  declared  criminal, 
are  oppressive,  unjust,  and  incompatible  with  liberty;  where- 
fore no  ex  post  facto  law  ought  to  be  made." 

From  the  above  passages  it  appears,  that  ex  post  facto  laws 
have  an  appropriate  signification ;  they  extend  to  penal  statutes, 
and  no  further;  they  are  restricted  in  legal  estimation  to  the  crea- 
tion, and,  perhaps,  enhancement,  of  crimes,  pains,  and  penalties. 

The  enhancement  of  a  crime,  or  penalty,  seems  to  come  within 
the  same  mischief  as  the  creation  of  a  crime  or  penalty;  and 
therefore  they  may  be  classed  together^ 

Again,  the  words  of  the  constitution  of  the  United  States  are, 
"That  no  state  shall  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  contracts."  Article  1st, 
section  10. 

Where  is  the  necessity  or  use  of  the  latter  words,  if  a  law  im- 
pairing the  obligation  of  contracts  be  comprehended  within  the 
terms  ex  post  facto  law  ?  It  is  obvious,  from  the  specification 
of  contracts  in  the  last  member  of  the  clause,  that  the  framers 
of  the  constitution  did  not  understand  or  use  the  words  in  the 
sense  contende<i  for  on  the  part  of  the  plaintiffs  in  error.  They 
understood  and  used  the  words  in  their  known  and  appropriate 
signification,  as  refening  to  crimes,  pains,  and  penalties,  and  no 
further.  The  arrangement  of  the  distinct  members  of  this  sec- 
tion necessarily  points  to  this  meaning. 

I  had  an  ardent  desire  to  have  extended  the  provision  in  the 
constitution  to  retrospective  laws  in  general.  There  is  neither 
policy  nor  safety  in  such  laws;  and,  therefore,  I  have  always 
had  a  strong  aversion  against  them.  It  may,  in  general,  be 
truly  observed  of  retrospective  laws  of  every  description,  that 

3  Dal.  897. 


520  APPENDIX. 

they  neither  accord  with  sound  lepslation,  nor  the  fundamental 
pnnciples  of  the  social  compact  But,  on  full  consi<leration,  I 
am  convinced  that  ex  post  facto  laws  must  be  limited  in  the  man- 
ner already  expressed;  they  must  be  taken  in  their  technical, 
which  is  also  their  common  and  general  acceptation,  and  are  not 
to  be  un<lerstood  in  their  literal  sense. 

Iredell,  J. — Though  I  concur  in  the  general  result  of  the  opin- 
ions which  have  been  delivere<l,  I  cannot  entirely  adopt  the  rea- 
sons that  are  assigned  upon  the  occasion. 

From  the  best  information  to  be  collected,  relative  to  the  con- 
stitution of  Connecticut,  it  appears,  that  the  legislature  of  that 
state  has  been  in  the  uniform,  uninterrupted  habit  of  exercis- 
ing a  general  superinten<ling  power  over  its  courts  of  law,  by 
giantiug  new  trials.  It  may,  imleed,  appear  strange  to  some 
of  us,  that  in  any  form  there  shi»uld  exist  a  power  to  grant,  with 
respect  to  suits  depen<ling  or  adjudge<l,  new  rights  of  tiial,  new 
privileges  of  proceeding,  not  previously  recognized  an<l  regu- 
lated by  positive  institutions;  but  such  is  the  establishe<l  usage 
of  Connecticut,  and  it  is  obviously  consistent  with  the  general 
superintending  authority  of  her  legislature.  'Sot  is  it  altogether 
without  some  sancticm,  for  a  legislature  to  act  as  a  court  of  jus- 
tice. Ill  England  we  know  that  one  branch  of  the  parliament, 
the  house  of  lords,  not  onh'  exercises  a  judicial  power  in  cases 
of  impeachment,  and  for  the  trial  of  its  own  members,  but,  as 
the  court  of  dernier  resort,  takes  cognizance  of  many  suits  at 
law,  and  in  equity;  and  that,  in  construction  of  law,  the  juris- 
<liction  there  exercise<l  is  by  the  king  in  full  parliament,  which 
shows,  that,  in  its  origin,  the  causes  were,  probably,  heard  be- 
fore the  whole  ])arliament.  ^Mien  Connecticut  was  settled,  the 
right  of  em])owering  her  legislature  to  superintend  the  courts 
of  justice  was,  I  presume,  early  assume<l;  an<l  its  expediency, 
as  applied  to  the  local  circumstances  and  municipal  policy  of 
the  state,  is  sanctioned  by  a  long  and  uniform  practice.  The 
power,  however,  is  judicial  in  its  nature;  and  whenever  it  is 
exercised,  as  in  the  present  instance,  it  is  an  exercise  of  judicial, 
not  of  legislative  authority. 
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But  let  US,  for  a  moment.,  suppose  that  the  resolution,  grant- 
ing a  new  trial,  was  a  legislative  act,  it  will  by  no  means  follow 
that  it  is  an  act  affected  by  the  constitutional  prohibition,  that 
"no  state  shall. pass  any  ex  post  facto  law."  I  will  endeavor  to 
state  the  general  principles  which  influence  me  on  this  point, 
succinctly  and  clearly,  though  I  have  not  had  an  opportunity  to 
re<luce  my  opinion  to  writing. 

If,  then,  a  government,  composed  of  legislative,  executive, 
and  judicial  departments,  were  established  by  a  constitution 
which  imposed  no  limits  on  the  legislative  power,  the  conse- 
quence would  inevitably  be,  that  whatever  the  legislative  power 
chose  to  enact  would  be  lawfully  enacted,  and  the  judicial  power 
could  never  interpose  to  pronounce  it  voi<l.  It  is  true  that  some 
speculative  jurists  have  hel<l  that  a  legislative  act  against 
natural  justice  must,  in  itself,  be  void ;  but  I  cannot  think,  that, 
under  such  a  government,  any  court  of  justice  would  possess 
a  power  to  declare  it  so.  8ir  William  Blackstone,  having  put 
the  strong  case  of  an  act  of  parliaiment  which  should  authorize 
a  man  to  try  his  own  cause  explicitly  adds,  that,  even  in  that 
case,  "  there  is  no  court  that  has  power  to  defeat  the  intent  of 
the  legislature,  when  couched  in  such  evident  and  express  words, 
as  leave  no  doubt  whether  it  was  the  intent  of  the  legislature,  or 
no."    1  Blackstone's  Commentaries,  91. 

In  order,  therefore,  to  guard  against  so  great  an  evil,  it  has 
been  the  policy  of  all  the  American  states,  which  have,  individu- 
ally framed  their  state  constitutions  since  the  revolution,  and  of 
the  people  of  the  Unite<i  States,  when  they  framed  the  fe<leral 
constitution,  to  define  with  precision  the  objects  of  the  legisla- 
tive power,  and  to  restrain  its  exercise  within  marked  an<l 
settled  boundaries.  If  any  act  of  congress,  or  of  the  legislature 
of  a  state,  violates  those  constitutional  provisions,  it  is  unques- 
tionably void;  though,  I  admit,  that,  as  the  authority  to  declare 
it  void  is  of  a  delicate  and  awful  nature,  the  court  will  never 
resort  to  that  authority,  but  in  a  clear  and  urgent  case.  If,  on 
the  other  hand,  the  legislature  of  the  union,  or  the  legislature 
of  any  member  of  the  union,  shall  pass  a  law  within  the  general 
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scope  of  their  constitutional  poTver,  the  court  cannot  pronounce 
it  to  be  voi<l,  merely  because  it  is  in  their  judgment  contrary  to 
the  i»rinciples  of  natural  justice.  The  ideas  of  natural  justice 
ai*e  rejralated  by  no  fixed  standard;  the  ablest. ami  the  purest 
men  have  differe<I  upon  the  subject;  and  all  that  the  court  coulil 
properly  say,  in  such  an  event,  would  be,  that  the  legislature 
(possessed  of  an  equal  ri^ht  of  opinion)  had  passe<i  an  act  which, 
in  the  opinion  of  the  judges,  was  inconsistent  with  the  abstract 
principles  of  natural  justice.  There  are,  then,  but  two  lights 
in  which  the  subject  can  be  viewed.  1st  If  the  legislature  pur- 
sue the  authority  delegated  to  them,  their  acts  are  vali<i.  2d. 
If  they  transgress  the  boundaries  of  that  authority,  their  acts 
are  invali<L  In  the  former  case  they  exercise  the  discretion 
vested  in  them  by  the  people,  to  whom  alone  they  are  responsi- 
ble  for  the  faithful  discharge  of  their  trust;  but  in  the  latter 
case  they  violate  a  fundamental  law,  which  must  be  our  guide, 
whenever  we  are  called  upon  as  judges  to  <letermine  the  validity 
of  a  legislative  act. 

Still,  however,  in  the  present  instance,  the  act,  or  resolution, 
of  the  legislature  of  Connecticut  cannot  be  regarde<l  as  an  ex 
post  facto  law;  for  the  true  construction  of  the  prohibition  ex- 
tends to  criminal,  not  to  civil  cases.  It  is  only  in  criminal  cases, 
indeed,  in  which  the  danger  to  be  'guarde<l  against  is  greatly  to 
be  apprehended.  The  history  of  every  country  in  Europe  will 
furnish  flagrant  instances  of  tyranny  exercised  under  the  pre- 
text of  penal  dispensations.  Kival  factions,  in  their  efforts  to 
ci'ush  each  other,  have  superse<led  all  the  forms,  and  suppressed 
all  the  sentiments  of  justice;  while  attainders,  on  the  principle 
of  retaliation  and  proscription,  have  marked  all  the  vicissitudes 
of  party  triumph.  The  temptation  to  such  abuses  of  power  is, 
unfortunately,  too  alluring  for  human  virtue;  and,  therefore,  the 
framers  of  the  American  constitutions  have  wisely  denied  to 
the  respective  legislatures,  fetleral  as  well  as  state,  the  posses- 
sion of  the  power  itself;  they  shall  not  pass  any  ex  post  facto 
law;  or,  in  other  words,  they  shall  not  inflict  a  punishment  for 
any  act  which  was  innocent  at  the  time  it  was  committed;  nor 
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increase  the  degree  of  puniskment  previously  denounced  for 
any  specific  offence. 

The  policy,  the  reason,  and  humanity  of  the  prohibition,  do 
not,  I  repeat,  extend  to  civil  cases,  to  cases  that  merely  affect 
the  private  property  of  citizens.  Some  of  the  most  necessary 
and  important  acts  of  legislation  axe,  on  the  conti*ar}',  founded 
upon  the  principle,  that  private  rights  must  yield  to  public  exi- 
gencies. Highways  are  run  through  private  grounds.  Fortifica- 
tions, light-houses,  and  other  public  e<lifices,  are  necessarily 
sometimes  built  upon  the  soil  owned  by  individuals.  In  such 
and  similar  cases,  if  the  owners  should  refuse  voluntarily  to  ac- 
commodate the  public,  they  must  be  constrained,  as  far  as  the 
public  necessities  require;  and  justice  is  done  by  allowing  them 
a  reasonable  equivalent.  Without  the  possession  of  this  power 
the  operations  of  government  would  often  be  obstructed,  and 
society  itself  would  be  endangered.  It  is  not  sufficient  to  urge 
that  the  power,  may  be  abused,  for  such  is  the  nature  of  all 
power, — such  is  the  tendency  of  every  human  institution;  an<i 
it  might  as  fairly  be  said  that  the  power  of  taxation,  which  is 
only  circumscribed  by  the  liiscretion  of  the  body  in  which  it  is 
vested,  ou^ght  not  to  be  granted,  because  the  legislature,  disre- 
gai'ding  its  true  objects,  might,  for  visionary  and  useless  pro- 
jects, impose  a  tax  to  the  amount  of  nineteen  shillings  in  the 
l>ound.  We  must  be  content  to  limit  power  where  we  can;  and 
where  we  cannot,  consistently  with  its  use,  we  must  be  content 
to  repose  a  salutary  confidence^  It  is  our  consolation,  that  there 
never  existed  a  government,  in  ancient  or  modem  times,  more 
free  from  danger,  in  this  respect,  than  the  governments  of 
America. 

Upon  the  whole,  thouigh  there  cannot  be  a  case  in  which  an 
ex  post  facto  law  in  criminal  matters  is  requisite,  or  justifiable, 
(for  Providence  never  can  intend  to  promote  the  prosperity  of 
any  country  by  bad  means,)  yet  in  the  present  instance  the  ob- 
jection does  not  arise;  because,  1st,  if  the  act  of  the  legislature 
of  CJonnecticut  was  a  judicial  act,  it  is  not  within  the  words  of 
the  constitution;  and  2d,  even  if  it  was  a  legislative  act,  it  is 
not  within  the  meaning  of  the  prohibition. 
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Gushing,  J. — ^The  case  appeai-s  to  me  to  be  clear  of  all  liiiBcTilty, 

taken  either  way.    If  the  act  Is  a  judicial  act,  it  is  not  touched 

by  the  federal  constitution;  and  if  it  is  a  legislative  act,  it  is 

maintained  and  justified  by  the  ancient  and  uniform  practice  of 

the  state  of  Connecticut. 

Judgment  affirmed. 
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MARTIN  v.  HUNTER'S  LESSEE. 
February  Term,  1816. 

[1  Wheatoo'8  Eeports,  304-382.] 

In  1791  Hunter  commenced  a  suit  against  Martin  in  one  of 
the  district  courts  of  Virginia,  where,  three  years  afterwards, 
a  judgment  was  given  in  favor  of  Martin.  Hunter  appealed  to 
the  court  of  appeals,  the  hightest  court  of  law  in  Virginia,  and 
in  1810  obtained  a  reversal  of  the  judgment  of  the  district  court 
Martin  then  brought  the  case  into  the  supreme  court  of  the 
United  States,  by  writ  of  error,  and  obtained  a  judgment  revers- 
ing that  of  the  court  of  appeals  of  Virginia,  in  1813.  Thereupon  a 
mandate  issued  to  the  court  of  appeals  requiring  the  judgment 
of  the  supreme  court  to  be  carried  into  effect.  This  the  court  of 
appeals  declined  doing,  upon  the  ground  that  the  act  of  congress 
allowing  appeals  from  that  court  to  the  supreme  court  was  not 
in  pursuance  of  the  constitution  of  the  United  States.  A  writ  of 
error  was  taken  out  by  Martin,  founded  upon  this  refusal  to 
obey  the  mandate  of  the  supreme  court;  and  in  February  term, 

181G,  the  opinion  of  the  supreme  court  was  delivered  by  Judge 
Story,  as  follows: — 

This  is  a  writ  of  error  from  the  court  of  appeals  of  Virginia, 
founded  upon  the  refusal  of  that  court  to  obey  the  mandate  of 
this  court,  requiring  the  judgment  rendered  in  this  very  cause, 
at  February  term,  1813,  to  be  carried  into  due  execution.    The 

following  is  the  judgment  of  the  court  of  appeals  rendered  on  the 
mandate:  "The  court  is  unanimously  of  opinion  that  the  appel- 
late power  of  the  supreme  court  of  the  United  States  does  not 
extend  to  this  court,  imder  a  sound  construction  of  the  constitu- 
tion of  the  United  States ;  that  so  much  of  the  twenty -fifth  sec- 
tion of  the  act  of  congress  to  establish  the  judicial  courts  of  the 
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United  States,  as  extends  the  appellate  jurisdiction  of  the  su- 
preme court  to  this  court,  is  not  in  pursuance  of  the  constitution 
of  the  Unite<l  States;  that  the  writ  of  error  in  this  cause  was  im- 
provi<lentl.v  allowed  under  the  authority"  of  that  act;  that  the 
proceeding  thereon  in  the  supreme  court  were  coram  non  judice, 
in  relation  to  this  court,  and  that  obe<lience  to  its  mandate  be  de- 
clined by  the  court" 

The  questions  involred  in  this  judgment  are  of  great  impor- 
tance and  delicacy.  Perhaps  it  is  not  too  much  to  affirm,  that^ 
upon  their  right  decision,  rest  some  of  the  most  solid  principles 
which  have  hitherto  been  supposed  to  sustain  and  protect  the 
constitution  itself.  The  great  respectability,  too,  of  the  court 
whose  decisions  we  are  called  ui>on  to  review,  and  the  entire 
deference  which  we  entertain  for  the  learning  and  ability  of  that 
court,  add  much  to  the  difficulty  of  the  task  which  has  so  un- 
welcomely  fallen  upon  us.  It  is,  however,  a  source  of  consola- 
tion, that  we  have  luul  the  assistance  of  most  able  and  learned 
arguments  to  aid  our  inquiries;  and  that  the  opinion  which  is 
now  to  be  pronounced  has  been  weighed  with  every  solicitude 
to  come  to  a  correct  result,  and  mature<l  after  solemn  delibera- 
tion. 

Before  proceeding  to  the  principal  questions,  it  may  not  be 
unfit  to  dispose  of  some  preliminary  considerations  which  have 
grown  out  of  the  arguments  at  the  bar. 

The  constitution  of  the  United  States  was  or<iained  an<i  estab- 
lished, not  by  the  states  in  their  sovereign  capacities,  but,  em- 
phatically, as  the  preamble  of  the  constitution  declares,  by  "the 

people  of  the  United  States.*'  There  can  be  no  doubt  that  it  was 
competent  to  the  people  to  invest  the  general  government  with 
all  the  powers  which  they  might  deem  proper  and  necessary, 
to  extend  or  restrain  these  powers  according  to  their  own  good 
pleasure,  and  to  give  them  a  paramount  and  supreme  authority. 
As  little  doubt  can  there  be  that  the  people  ha<l  a  right  to  pro- 
hibit to  the  states  the  exercise  of  any  powers  which  were,  in 
their  judgment,  incompatible  with  the  objects  of  the  general 
compact;  to  make  the  powers  of  the  state  governments,  in  given 
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cases,  subordinate  to  those  of  the  nation,  or  to  reserve  to  them- 
selves those  sovereign  authorities  which  they  might  not  choose 
to  delegate  to  either.  The  constitution  was  not,  therefore, 
necessarily  carved  out  of  existing  state  sovereignties,  nor  a  sur- 
render of  powers  alreaiiy  existing  in  state  institutions ;  for  the 
powers  of  the  states  depend  upon  their  own  constitutions;  and 
the  people  of  every  state  had  the  right  to  modifj'  and  restrain 
them  accor<ling  to  their  own  views  of  policy  or  principle.  On 
the  other  hand,  it  is  perfectly  clear,  that  the  sovereign  powers 
vested  in  the  state  governments  by  their  respective  constitutions 
remained  unaltered  and  unimpaired,  except  so  far  as  they  were 
granted  to  the  government  of  the  TJiMted  States. 

These  deductions  do  not  rest  upon  general  reasoning,  plain 
and  ol^vious  as  they  seem  to  be.  They  have  been  positively 
recognized  by  one  of  the  articles  in  amendment  of  the  constitu- 
tion, which  declares  that  "the  powers  not  delegated  to  the 
United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  respectively,  or  to  the  people." 
The  government,  then,  of  the  United  States,  can  claim  no  powers 
which  are  not  granted  to  it  by  the  constitution,  and  the  powers 
actually  granted  must  be  such  as  are  expressly  given,  or  given 
by  necessary  implication.  On  the  other  hand,  this  instrument, 
like  every  other  grant,  is  to  have  a  reasonable  construction,  ac- 
cording to  the  import  of  its  terms;  and  where  a  power  is  express- 
ly given  in  general  terms,  it  is  not  to  be  restrained  to  particular 
cases,  unless  that  construction  grow  out  of  the  context  express- 
ly, or  by  necessary  implication.    The  words  are  to  be  taken  in 

their  natural  and  obvious  sense,  and  not  in  a  sense  unreason- 
ably restricted  or  enlarged. 

The  constitution  imavoidably  deals  in  general  language.  It 
did  not  suit  the  purposes  of  the  people,  in  framing  this  great 
charter  of  our  liberties,  to  provide  for  minute  specifications  of 
its  powers,  or  to  declare  the  means  by  which  those  powers 
should  be  carried  into  execution.  It  was  foreseen  that  this 
would  be  a  perilous,  and  difficult,  if  not  an  impracticable,  task. 
The  instrument  was  not  intended  to  pi'ovide  merely  for  the 
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exigencies  of  a  few  years,  but  was  to  endure  through  a  long 
lapse  of  ages,  the  events  of  which  were  locked  up  in  the  inscru- 
table purposes  of  Proviflence.  It  could  not  be  foreseen  what 
new  changes  and  modifications  of  power  might  be  in<lispensable 
to  effectuate  the  general  objects  of  the  charter;  and  restrictions 
and  specifications,  which,  at  ihe  present,  might  seem  salutary, 
might,  in  the  end,  prove  the  overthrow  of  the  system  itself. 
Hence  its  powers  are  expresse<l  in  general  terms,  leaving  to  the 
legislature,  from  time  to  time,  to  adopt  its  own  means  to  effect- 
uate legitimate  objects,  and  to  mould  and  mo<lel  the  exercise 
of  its  powers,  as  its  own  wisdom,  and  the  public  interests, 
shouhl  require. 

With  these  principles  in  view,  principles  in  respect  to  which 
no  difference  of  opinion  ought  to  be  indulged,  let  us  now  proceed 
to  the  interpretation  of  the  constitution,  so  far  as  regar<ls  the 
great  points  in  controversy. 

The  third  article  of  the  constitution  is  that  which  must  prin- 
cipally attract  our  attention.  The  first  section  declares  "the 
judicial  power  of  the  United  States  shall  be  veste<l  in  one  su- 
preme court,  and  in  such  other  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  establish."  The  second  sec- 
tion declares  that  "the  judicial  power  shall  extend  to  all  cases 
in  law  or  equity,  arising  un<ler  this  constitution,  the  laws  of  the 
Unite<l  States,  and  the  treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  all  cases  affecting  ambassadors,  other 
public  ministers,  an<l  consuls;  to  all  cases  of  admiralty  an<l  mari- 
time jurisdiction;  to  controversies  to  which  the  United  States 
shall  be  a  party;  to  controversies  between  two  or  more  states; 
between  a  state  an<l  citizens  of  another  state;  betw^een  citizens 
of  different  states;  between  citizens  of  the  same  state,  claiming 
lands  under  the  grants  of  diffei*ent  states;  and  between  a  state 
or  the  citizens  thei^of,  and  foreign  states,  citizens,  or  subjects." 
It  then  procee<l8  to  <leclare,  that,  "in  all  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls,  and  those  in  which 
a  state  shall  be  a  party,  the  supreme  court  shall  have  oiiginal 
jurisdiction.    In  all  the  other  cases  before  mentioned,  the  su- 
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preme  eoui*t  shall  have  appellate  .iuns<iictiim,  both  as  to  law  and 
fact,  with  such  exceptions  and  under  such  regulations  as  the 
congress  shall  make." 
Such  is  the  language  of  the  ai*ticle  creating  and  defining  the 

judicial  power  of  the  Unite<l  States.  It  is  the  voice  of  the  whole 
An^erican  people  solemnly  declared,  in  establishing  one  great 

department  of  that  government  which  was  in  man}'  respects 
national,  and  in  all  supreme.  It  is  a  part  of  the  very  same  in- 
strument which  was  to  act  not  merely  upon  in<lividuals,  but  upon 

states;  and  to  deprive  them  altogether  of  the  exercise  of  some 
powers  of  sovereignty,  and  to  resti*ain  and  regulate  them  in  the 
exercise  of  others. 

Let  this  article  be  carefully  weighed  and  considered.  The 
language  of  the  article  throughout  is  manifestly  <lesigned  to  be 
mandatory  upon  the  legislature.  Its  obligator^'  force  is  so  im- 
perative that  congress  could  not,  without  a  violation  of  its  dutj', 
have  refused  to  caiTy  it  into  operation.  The  judicial  power  of 
the  United  States  shall  be  vested  (not  may  be  vested)  in  one  su- 
preme court,  and  in  such  inferior  courts  as  congress  ma.y,  from 
time  to  time,  ordain  and  establish.  Could  congress  have  law- 
fully refused  to  create  a  supreme  court,  or  to  vest  in  it  the  con- 
stitutional jurisdiction?  "The  judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive,  for  their  services,  a  compensation 
which  shall  not  be  dimini8he<l  during  their  continuance  in 
office."  Could  congress  create  or  limit  any  other  tenure  of  the 
judicial  office?  Could  they  refuse  to  pay,  at  stated  times,  the 
stipulated  salary,  or  diminish  it  during  the  continuance  in 
office?  But  one  answer  caji  be  given  to  these  questions:  it  must 
be  in  the  negative.  The  object  of  the  constitution  was  to  estab- 
lish three  great  departments  of  government;  the  legislative,  the 
executive,  and  the  judicial  department  The  first  was  to  pass 
laws,  the  second  to  approve  and  execute  them,  and  the  third  to 
expound  and  enforce  them.  Without  the  latter,  it  woul<l  be 
impossible  to  carry  into  effect  some  of  the  express  provisions  of 
the  constitution.    How,  otherwise,  could  crimes  against  the 
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United  States  be  tried  and  punished?  How  could  causes  be- 
tween two  states  be  heard  an<l  determined?  The  ju<licial  power 
must,  therefore,  be  veste<l  in  some  court,  by  congress;  and  to 
suppose  that  it  was  not  an  obligation  binding  on  them,  but 
might,  at  their  pleasure,  be  omitted  or  declined,  is  to  suppose, 
that,  under  the  sanction  of  the  constitution,  they  might  defeat 
the  constitution  itself; — a  construction  which  wouhl  lead  to  such 
a  result  cannot  be  sound. 

The  same  exjiression,  "shall  be  vested,"  occurs  in  other  parts 
of  the  constitution,  in  defining  the  power  of  the  other  co-ordinate 
branches  of  the  government.  The  first  article  <leclares  that  ''all 
legislative  powers  herein  gi*anted  shall  l)e  veste<l  in  a  congress  of 
the  United  Sti^tes."  AVill  it  be  contended  that  the  legislative 
power  is  not  absolutely  vested?  that  the  wonls  merely*  refer  to 
some  future  act,  an<l  mean  only  that  the  legislative  power  may 
hereafter  be  veste<l?  The  second  article  declai^es  that  "the  ex- 
ecutive power  shall  be  vested  in  a  president  of  the  United  States 
of  America."  Could  congress  vest  it  in  any  other  person;  or  is  it 
to  await  their  good  pleasure,  whether  it  is  to  vest  at  all?  It  is 
apparent,  that  such  a  construction,  in  either  case,  would  be  ut- 
terly inadmissible.  Why,  then,  is  it  entitled  to  a  better  sup- 
port in  reference  to  the  judicial  department? 

If,  then,  it  is  a  duty  of  congress  to  vest  the  judicial  power  of 
tlie  United  States,  it  is  a  duty  to  vest  the  whole  judicial  jwwer. 
The  language,  if  imjierative  as  to  one  part,  is  imi)erative  as  to 
all.  If  it  were  otherwise,  this  anomaly  would  exist,  that  con- 
gress might  successively  refuse  to  vest  the  jurisdiction  in  any 
one  class  of  cases  enumerated  in  the  constitution,  and  therebv 

• 

defeat  the  jurisdiction  as  to  all;  for  the  constitution  has  not 
singled  out  any  class  on  which  congress  are  bound  to  act  in 
preference  to  others. 

The  next  consideration  is  as  to  the  courts  in  which  the  judi- 
cial power  shall  be  vested.  It  is  manifest  that  a  supreme  court 
must  be  establishe<l;  but  whether  it  be  equally  obligatory,  to 
establish  inferior  courts,  is  a  question  of  some  difficulty.  If 
congress  may  lawfully-  omit  to  establish  inferior  courts,  it  might 
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follow,  that  in  some  of  the  enumerated  cases  the  jiKiicial  power 
couhi  jiowhere  exist.  The  supreme  court  can  have  original 
jurisdiction  in  two  classes  of  cases  only,  namely,  in  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consuls,  and  in 
cases  in  which  a  state  is  a  partj'.  Congress  cannot  vest  any 
portion  of  the  judicial  power  of  the  United  States,  except  in 
courts  ordained  an<l  established  by  itself;  and  if,  in  any  of  the 
cases  enumerated  in  the  constitution,  the  state  courts  did  not 
then  possess  juiisdictiou,  the  appellate  jurisdiction  of  the  su- 
preme court  (a<lmitting  that  it  could  act  on  state  courts)  could 
not  reach  those  cases,  and,  consequently,  the  injunction  of  the 
constitution,  that  the  ju<licial  power  "shall  be  vested,"  would 
be  disobeyed.  It  wouhl  seem,  therefore,  to  follow,  .that  con- 
gress are  bound  to  create  some  inferior  courts,  in  Avhich  to  vest 
all  that  junsdiction  which,  under  the  constitution,  is  exclu- 
sively vested  in  the  Unite<l  States,  and  of  which  the  supreme 
court  cannot  take  orij^nal  cognizance.  They  might  establish 
one  or  more  inferior  courts;  they  might  parcel  out  the  juris- 
<liction  among  such  courts,  from  time  to  time,  at  their  own 
pleasure.  But  the  whole  juiiicial  power  of  the  United  States 
shouhi  be,  at  all  times,  vested,  either  in  an  original  or  appellate 
form,  in  some  courts,  created  under  its  authority. 

This  construction  will  be  fortified  by  an  attentive  examination 
of  the  second  section  of  the  third  article.  The  words  are,  "the 
judicial  power  shall  extend,"  &c.  Much  minute  and  elaborate 
criticism  has  been  employed  upon  these  words.  It  has  been 
argued,  that  they  are  equivalent  to  the  words  ^'may  extend," 
an<l  that  **  extend  "  means  to  widen  to  new  cases  not  before  with- 
in the  scope  of  the  power.  For  the  reasons  which  have  been  al- 
ready  state<l,  we  are  of  opinion  that  the  words  are  used  in  an  im- 
perative sense.  They  import  an  absolute  grant  of  judicial  power. 
They  cannot  have  a  I'elative  signification  applicable  to  powers 
already  granted;  for  the  American  people  had  not  'ma<ie  any 
previous  grant.  The  constitution  was  for  a  new  government, 
organized  with  new  substantive  poAvers,  aind  not  a  mere  supple- 
mentary charter  to  a  government  already  existing.    The  con- 
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federation  was  a  compact  between  states;  and  its  structure  and 
|)Ow^rs  were  wholly  unlike  those  of  the  national  government. 
The  constitution  was  an  act  of  the  people  of  the  Unite<l  States 
to  supersede  the  confe<leration,  and  not  to  be  ingrafte<l  on  it,  as 
a  stock  through  which  it  was  to  receive  life  and  nourishment. 

If.  indee<l,  the  relativ^^gniflcation  couhl  be  fixed  upon  the 
term  *•  extend,"  it  couhl  nlSas  we  shall  hereafter  see)  subserve 
the  purposes  of  the  argumef^^  support  of  which  it  has  been 
adduced.  This  imi)erative  sense  of  the  wor<ls,  *' shall  extend," 
is  strengthened  by  the  context.  It  is  <leclared,  that,  *'in  all 
cases  affecting  ambassadors,  &c.,  the  supreme  court  shall  have 
original  jurisdiction."  Could  congress  withhold  original  juris- 
diction in  these  cases  from  the  supreme  court?  The  clause  pro- 
ceeds,— "in  all  the  other  cases  before  mentione<l  the  supreme 
court  shall  have  api>ellate  jurisdiction,  both  as  to  law  and  fact, 
with  such  exceptions  and  imder  such  regulations  as  the  congress 
shall  make."  The  A^ery  exception  here  shows  that  the  framers 
of  the  constitution  used  the  words  in  an  imperative  sense. 
What  necessity  coul<l  there  exist  for  this  exception,  if  the  pre- 
ceding words  were  not  used  in  that  sense?  Without  such  ex- 
ception, congress  would,  by  the  ])receding  words,  have  pos- 
sessed a  complete  power  to  regulate  the  appellate  jurisdiction, 
if  the  language  were  only  equivalent  to  the  words  "may  have  " 
appellate  jurisdiction.  It  is  a7)parent,  then,  that  the  exception 
was  intended  as  a  linutation  upon  the  preceding  words,  to  en- 
able congress  to  regulate  and  i-estrain  the  api)ellate  power,  as 
the  public  inteyests  might,  from  time  to  time,  require. 

Other  clauses  in  the  constitution  might  be  brought  in  aid  of 
this  construction;  but  a  minute  examination  of  them  cannot  be 
nece-ssary,  and  would  occupy  too  much  time.  It  will  be  found, 
that  whenever  a  particular  object  is  t4)  be  effected,  the  language 
of  the  constitution  is  always  imperative,  and  cannot  be  disi'e- 
garded  without  violating  the  tirst  principles  of  public  duty.  On 
the  other  hand,  the  legislative  powers  are  given  in  language 
which  implies  discretion,  as,  from  the  nature  of  legislative 
power,  such  a  discretion  must  ever  be  exercised. 
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It  being,  then,  established,  that  the  lainguage  of  this  clause  is 
imperative,  the  next  question  is  as  to  the  cases  to  which  it  shall 
apply.  The  answer  is  found  in  the  constitution  itself.  The 
judicial  power  shall  extend  to  all  the  coses  enumerated  in  the 
constitution.  As  the  mode  is  not  limited,  it  may  extend  to  all 
such  cases,  in  any  form  in  which  ji^kcial  power  may  be  exer- 
cised. It  may,  therefore,  extend  J^Kkem  in  the  shape  of  origi- 
nal or  appellate  jurisdiction,  or  dRl  ;  for  there  is  nothing  in  the 
nature  of  the  cases  which  binds  to  the  exercise  of  the  one  in 
preference  to  the  other. 

In  what  cases  (if  any)  is  this  ju<licial  power  exclusive,  or  ex- 
clusive at  the  election  of  congress?  It  will  be  observed,  that 
there  are  two  classes  of  cases  enumerated  in  the  constitution, 
between  Avhich  a  distinction  seems  to  be  drawn.  The  first  class 
includes  cases  arising  under  the  constitution,  laws,  and  treaties 
of  the  United  States;  cases  affecting  ambassadors,  other  public 
ministers,  and  consuls,  and  cases  of  admiralty  and  maritime 
jurisdiction.  In  this  class  the  expression  is,  and  that  "the  iu<li- 
cial  power  shall  extend  to  all  cases;"  but  in  the  subsequent  part 
of  the  clause,  which  embraces  all  the  other  cases  of  national 
cognizance,  and  forms  the  second  class,  the  word  "all "  is 
dropped,  seemingly  ex  industrid.  Here  the  judicial  authority  is 
to  "extend  to  controversies  "  (not  to  all  controversies)  "to  which 
the  United  States  shall  be  a  party,"  &c.  From  this  difference 
of  phraseology,  perhaps,  a  difference  of  constitutional  intention 
may  with  propriety  be  inferred.  It  is  hardly  to  be  presumed, 
that  the  variation  in  the  language  could  have  bieen  accidental. 
It  must  have  been  the  result  of  some  determinate  reason;  and 
it  is  not  very  diflftcult  to  find  a  .reason  sufficient  to  supi)ort  the 
apparent  change  of  intention.  •  In  respect  to  the  first  class,  it 
niav  well  have  been  the  intention  of  the  framers  of  the  con- 
stitution,  imperatively  to  extend  the  judicial  power,  either  in  an 
original  or  appellate  form,  to  all  cases ;  and  in  the  latter  class  to 
leave  it  to  congress  to  qualify  the  jurisdiction,  original  or  appel- 
late, in  such  manner  as  public  policy  might  dictate. 
The  vital  importance  of  all  the  cases  enumerated  in  the  fi.rst 
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class  to  the  national  sovereignty  might  warrant  such  a  distinc- 
tion. In  the  first  place,  'as  to  cases  arising  under  the  constitu- 
tion, laws,  and  treaties  of  the  United  States.  Here  the  state 
courts  could  not,  oniinarily,  possess,  a  direct  jurisdiction.  The 
jurisdiction  over  such  cases  could  not  exist  in  the  state  courts 
j)i'evious  to  the  adoption  of  the  constitution,  and  it  could  not 
afterwards  be  directly  conferred  on  them ;  for  the  constitution 
expressly  requires  the  judicial  power  to  be  vested  in  courts  or- 
<lained  and  established  bv  the  United  States.  This  class  of 
cases  would  embrace  civil  as  well  as  criminal  jurisdiction,  and 
affect  not  only  our  internal  policy,  but  our  foreisrn  relations.  It 
would,  therefore,  be  perilous  to  restrain  it  in  any  manner  what- 
soever, inasmuch  as  it  might  hazard  the  national  safety.  The 
same  remarks  may  be  urged  as  to  cases  affecting  ambassadors, 
other  public  ministers,  and  consuls,  who  are  emphatically  placed 
under  the  guardianship  of  the  law  of  nations;  and  as  to  cases 
of  admiralty  and  maritime  jurisdiction,  the  admiralty  jurisdic- 
tion embraces  all  questions  of  prize  an<i  salvage,  in  the  correct 
adjudication  of  which  foreign  nations  are  deeply  interested;  it 
embraces  also  maritime  torts,  conti*acts,  and  offences,  in  which 
the  principles  of  the  law  and  comity  of  nations  often  form  an 
essential  inquiry.  All  these  cases,  then,  enter  into  the  national 
])olicy,  affect  the  national  rights,  and  may  compromit  the  na- 
tional sovereignty.  The  onginal  or  appellate  jurisdiction  ought 
not,  therefore,  to  be  restrained,  but  should  be  commensurate 
with  the  mischiefs  intended  to  be  remedied,  and,  of  course, 
should  extend  to  all  cases  whatsoever.  v^^ 

A  different  policy  might  well  be  adopted  in  reference  to  the 
second  class  of  cases;  for  although  it  might  be  fit,  that  the  judi- 
cial power  should  extend  to  all  controversies  to  which  the  United 
States  should  be  a  party,  yet  this  power  might  not  have  been 
imperatively  given,  lest  it  shouhl  imply  a  right  to  take  cogni- 
zance of  original  suits  brought  against  the  United  States  as 
defendants  in  their  own  courts.  It  might  not  have  been  deemed 
proper,  to  submit  the  sovereignty  of  the  United  States,  against 
their  own  will,  to  judicial  cognizance,  either  to  enforce  rights 
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or  to  prevent  wrongs;  and  as  to  the  other  cases  of  the  second 
class,  they  might  well  be  left  to  be  exercised  under  the  excep- 
tions and  regulations  which  congress  might,  in  their  wisdom, 
choose  to  apply.  It  is  also  worthy  of  remark,  that  congress 
seem,  in  a  good  degree,  in  the  establishment  of  the  present 
judicial  system,  to  have  adopted  this  distinction.  In  the  first 
class  of  cases,  the  junsdiction  is  not  limited  except  by  the  sub- 
ject-matter; in  the  second,  it  is  made  materially  to  depend  upon 
the  value  in  controversy. 

We  do  not,  however,  profess  -to  place  any  implicit  reliance 
upon  the  distinction  which  has  here  been  stated  ami  en<leavored 

to  be  illustrated.  It  has  the  rather  been  brought  into  view  in 
deference  to  the  lejrislative  opinion  which  has  so  long  acted 
upon  an<l  enforce<l  this  distinction.  But  there  is,  certainly, 
vast  weight  in  the  argument  which  has  been  urged,  that  the 
constitution  is  imperative  upon  congress  to  vest  all  the  ju<licial 
power  of  the  United  States,  in  the  shape  of  original  jurisdiction, 
in  the  supreme  and  inferior  courts  created  under  its  own  au- 
thority. At  all  events,  whether  the  one  construction  or  the 
other  prevail,  it  is  manifest  that  the  judicial  power  of  the  United 
States  is  unavoidably,  in  some  cases,  exclusive  of  all  state  au- 
thority, and,  in  all  others,  may  be  madte  so  at  the  election  of 
congress.  Iso  part  of  the  criminal'  jurisdiction  of  the  United 
States  can,  consistently  with  the  constitution,  be  delegated  to 
state  tribunals.  The  admiralty  and  maritime  jurisdiction  is  of 
the  same  exclusive  cognizance;  and  it  can  only  be  in  those  cases 
where,  previous  to  the  constitution,  state  tribunals  possessed 
jurisdiction  independent  of  national  authority,  that  they  can 
now  constitutionally  exercise  a  concurrent  jurisdiction.  Con- 
gress, throughout  the  judicial  act,  and  particularly  in  the  ninth, 
eleventh,  and  thirteenth  sections,  have  legislated  upon  the  sup- 
position, that,  in  all  the  cases  to  which  the  judicial  powers  of 
the  United  States  extended,  they  might  rightfully  vest  exclu- 
sive  jurisdiction  in  their  own  courts. 

But  even  admitting  that  the  language  of  the  constitution  is 
not  mandatory,  and  that  congress  may  constitutionally  omit  to 
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vest  the  judicial  power  in  courts  of  the  United  States,  it  cannot 
be  denied,  that,  when  it  is  vested,  it  may  be  exercised  to  the 
utmost   constitutional    extent 

This  lea<l8  us  to  the  consideration  of  the  jrreat  question  as  to 
the  nature  and  extent  of  the  a]>pellate  jurisdiction  of  the  United 
States.    We  have  alrea<ly  seen  that  ai)pellate  jurisdiction  is 

given  bv  the  constitution  to  the  supreme  court  in  all  cases  where 
it  has  not  oiijrinal  jurisdiction;  subject,  however,  to  such  ex- 
ceptions and  rejrulations  as  con.srress  may  prescribe.  It  is, 
therefore,  capable  of  embracing  every  case  enumerated  in  the 
constitution  which  is  not  exclusively  to  be  decide<l  by  way  ,of 
ori<rinal  jurisdiction.  But  the  exercise  of  appellate  jurisdiction 
is  far  from  beinjr  limited,  by  the  terms  of  the  constitution,  to  the 
supreme  court.  There  can  be  no  doubt  that  conpress  may  cre- 
ate a  succession  of  inferior  tribunals,  in  each  of  which  it  may 
vest  appellate  as  well  as  oripnal  jurisdiction.  The  ju<licial 
power  is  delegated  by  the  constitution  in  the  most  <reneral 
terms,  and  may,  therefore,  be  exercised  by  congrress  under  every 
variety  of  form,  of  appellate  or  ori;rinal  jurisdiction.  And  as 
there  is  nothinjr  in  the  constitution  which  restrains  or  limits  this 
power,  it  must,  therefore,  in  all  other  cases,  subsist  in  the  ut- 
most latitu<le  of  which,  in  its  own  nature,  it  is  susceptible. 

As,  then,  by  the  terms  of  the  constitution,  the  a])pellate  juris- 
<liction  is  not  limite<l  as  to  the  supreme  court,  and  as  t^)  this 
couii:  it  may  be  exercised  in  all  other  ca^^es  than  those  of  which 
it  has  oripnal  cojrnizance.  what  is  there  to  i-e-strain  its  exercise 
over  state  tribunals  in  the  enumerated  cases  ?  The  ap})ellate 
power  is  not  limited  by  the  terms  of  the  third  article  to  any 
particular  courts.  The  words  are,  **the  judicial  power  "  (which 
includes  appellate  power)  ^* shall  extend  to  all  cases,"  &C.,  and 
^*in  all  other  cases  before  mentioned,  the  supreme  court  shall 
have  appellate  jurisdiction."  It  is  the  case,  then,  and  not  the 
court,  that  pves  the  juris<iiction.  If  the  judicial  i)ower  extends 
to  the  ca*se,  it  will  be  in  vain  to  search  in  the  letter  of  the  con- 
stitution for  any  qualification  as  to  the  tribunal  where  it  dei)en<ls. 
It  is  incumbent,  then,  upon  those  who  assert  such  a  qualitica- 
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tion  to  show  its  existence  by  necessary  implication.  If  the  text 
be  clear  and  distinct,  no  restriction  upon  its  plain  and  obvious 
import  ou^ht  to  be  a<imitted,  unless  the  inference  be  irresistible. 

If  the  constitution  meant  to  limit  the  appellate  juris<liction  to 
cases  pending  in  the  courts  of  the  United  States,  it  would 
necessaiily  follow,  that  the  jurisdiction  of  these  courts  would, 
in  all  the  cases  enumerated  in  the  constitution,  be  exclusive  of 
state  tribunals.  How  otherwise  could  the  jurisdiction  extend 
to  all  cases  arising  under  the  constitution,  laws,  and  treaties  of 
the  United  States,  or  to  all  cases  of  admiralty  and  mai*itime 
jurisdiction  ?  If  some  of  these  cases  might  be  entertained  by 
state  tiibunals,  an<l  no  appellate  jurisdiction  as  to  them  should 
exist,  then  the  appellate  power  would  not  extend  to  all,  but  to 
some,  eases.  If  state  ti'ibunals  might  exercise  concurrent  juris- 
diction over  all  or  some  of  the  other  classes  of  cases  in  the  con- 
stitution without  control,  then  the  appellate  jurisdiction  of  the 
United  States  might,  as  to  such  cases,  have  no  real  existence, 
contrary  to  the  manifest  intent  of  the  constitution.  Under  such 
circumstances,  to  give  effect  to  the  judicial  power,  it  must  be 
construed  to  be  exclusive;  and  this  not  only  when  the  casus 
fcederis  should  arise  directly,  but  when  it  should  arise  incident- 
ally, in  cases  pending  in  state  courts.  This  construction  would 
abridge  the  jurisdiction  of  such  courts  far  more  than  has  been 
ever  contemplated  in  any  act  of  congress. 

On  the  other  hand,  if,  as  has  been  contended,  a  discretion  be 
vested  in  congress  to  establish,  or  not  to  establish,  inferior  courts 
at  their  own  pleasure,  and  confess  should  not  establish  such 
courts,  the  appellate  jurisdiL'tion  of  the  supreme  court  would 
have  nothing  to  act  upon,  unless  it  could  act  upon  cases  pending 
in  the  state  courts.  Un<ler  such  circumstances,  it  must  be  held, 
that  the  appellate  power  would  extend  to  state  courts;  for  the 
constitution  is  peremptory  that  it  shall  extend  to  certain  enumer- 
ated cases,  which  cases  could  exist  in  no  other  courts.  Any 
other  construction,  upon  this  supposition,  would  involve  this 
strange  contradiction,  that  a  discretionary  power  vested  in  con- 
gress, and  which  they  might  rightfully  omit  to  exercise,  would 
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defeat  the  absolute  injunctions  of  the  constitution  in  relation  to 
the  whole  appellate  power. 

But  it  is  plain,  that  the  framers  of  the  constitution  did  con- 
teriijilate  that  cases  within  the  judicial  cognizance  of  the  United 
^itates  not  only  might  but  would  arise  in  the  state  coui-ts,  in  the 
exercise  of  their  ordioarj'  jurisdiction.  With  this  view  the  sixth 
article  declai'es  tiiat  "this  constitution,  and  the  laws  of  the 
T  lilted  States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority  of 
the  Uoited  States,  shall  be  the  supreme  law  of  the  land,  and 
the  judges  io  every  state  shall  be  bound  thereby,  an^'thiug  in 
the  constitution  or  laws  of  anv  state  to  the  contrarv  notwith- 
standing."  It  is  obvious,  that  this  obligation  is  imperative 
u[)on  the  state  judges  in  their  official,  and  not  mei'ely  in  their 
private  capacities.  From  the  veiy  nature  of  their  judicial  duties, 
they  would  be  called  upon  to  pronounce  the  law  applicable  to 
the  case  in  judgment.  They  were  not  to  decide  merely  accord- 
ing to  the  laws  or  constitution  of  tlie  state,  but  according  to 
the  constitution,  laws,  and  treaties  of  the  United  States, — ^Hhe 
supreme  law  of  the  land." 

A  moment's  consideration  will  show  us  the  necessity  and  pro- 
priety of  this  provision  in  cases  where  the  jurisdiction  of  the 
state  courts  is  unquestionable.  Suppose  a  contract  for  the  pay- 
ment of  money  is  made  between  citizens  of  the  same  state,  and 
performance  thereof  is  sought  in  the  courts  of  that  state;  no 
l)erson  can  doubt  that  the  jurisdiction  completely  and  exclusively 
attiU'hes,  in  tlie  first  instance,  to  such  courts-  Suppose  at  the 
trial  the  defendant  sets  up  in  his  defence  a  temler  under  a  state 
law  making  i)aper  money  a  good  tender,  or  a  state  law  impair- 
ing the  obligation  of  such  crmtract,  which  law,  if  binding,  would 
<lefeat  the  suit  The  constitutiim  of  the  United  States  has  de- 
clared tliat  no  state  shall  make  anything  but  gold  or  silver  coin 
a  tender  in  payment  of  debts,  or  pass  a  law"  impairing  the  obligar 
tion  of  contracts.  If  congress  shall  not  have  passed  a  law  pro- 
viding for  the  removal  of  such  a  suit  to  the  courts  of  the  United 
States,  must  not  the  state  court  proceed  to  hear  and  determine 
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it  ?  Can  a  mere  plea  in  defence  be  of  itself  a  bar  to  further 
proceedings,  so  as  to  prohibit  an  inquiry  into  its  truth  or  legal 
proprietj',  when  no  other  tribunal  exists  to  whom  judicial  cog- 
nizance of  such  cases  is  confided  ?  Suppose  an  indictment  for 
a  crime  in  a  state  court,  and  the  defendant  should  allege  in  his 
defence  that  the  crime  was  created  by  an  ex  post  facto  act  of 
the  state;  must  not  the  state  court,  in  the  exercise  of  a  jurisdic- 
tion which  has  already  rightfully  attached,  hare  a  right  to  pro- 
nounce on  the  validity  and  sufficiency  of  the  defence  ?  It  would 
be  extremely  difficult,  upon  any  legal  principles,  to  give  a  nega- 
tive answer  to  these  inquiries.  Innumerable  instances  of  the 
same  sort  might  be  stated,  in  illustration  of  the  position;  and 
unless  the  state  courts  could  sustain  jurisdiction  in  such  cases, 
this  clause  of  the  sixth  article  would  be  without  meaning  or 
effect,  an<i  public  mischiefs,  of  a  most  enormous  magnitude, 
would  in6^  itably  ensue. 

It  must,  therefore,  be  conceded,  (hat  the  constitution  not  only 
contemplated,  but  meant  to  provide  for,  cases  within  the  scope 
of  the  judicial  power  of  the  Unittd  States,  which  might  yet  de- 
pend before  state  tribujials.  It  was  foreseen,  that,  in  the  exer- 
cise of  their  ordinary  jurisdiction,  state  courts  would  incident- 
ally take  cognizance  of  cases  arising  under  the  constitution,  the 
laws,  and  treaties  of  the  United  States.  Yet  to  all  these  cases 
the  judicial  power,  by  the  very  terras  of  the  constitution,  is  to 
exten(L  It  cannot  extend  by  original  jurisdiction,  if  that  had 
already  rightfully  and  exclusively  attached  in  the  state  courts, 
which  (as  has  been  already  shown)  may  occur;  it  must,  there- 
fore, extend  by  appellate  jurisdiction,  or  not  at  all.  It  would 
seem  to  follow,  that  the  appellate  power  of  the  United  States 
must,  in  such  cases,  extend  to  state  tribunals;  and  if  in  such 
cases,  there  is  no  reason  why  it  should  not  equally  attach  upon 
all  others  within  the  purview  of  the  constitution. 

It  has  been  argued,  that  such  an  appellate  jurisdiction  over 
state  courts  is  inconsistent  with  the  genius  of  our  government, 
and  the  spirit  of  the  constitution;  that  the  latter  was  never 
designed  to  act  upon  state  sovereignties,  but  only  upon  the  peo- 
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pie;  aD(i  that,  if  the  power  exists,  it  will  materiallr  impair  the 
sovei-ei^tv  of  the  states,  and  the  indei)en(lence  of  their  courts- 
We  cannot  yield  to  the  force  of  this  reasoning;  it  assumes  prin- 
ciples which  Ave  cannot  admit,  and  draws  conclusions  to  which 
we  do  not  yiehl  our  assent. 

It  is  a  nnstake,  that  the  constitution  was  not  <lesifmed  to  oper- 
ate upon  states,  in  their  corporate  capacities.  It  is  crowdel 
TNith  provisions  which  restrain  or  annul  the  sovereignty  of  the 
states  in  some  of  the  highest  branches  of  their  prerogatives. 
The  tenth  section  of  the  first  article  contains  a  long  list  of  dis- 
abilities and  prohibitions  imposed  upon  the  states.  Surely, 
when  such  essential  portions  of  state  sovereignty  are  taken 
away,  or  pi^ohibite^i  to  be  exercised,  it  cannot  be  correctly  as- 
serted, that  the  constitution  does  not  a^t  upon  the  states.  The 
language  of  the  constitution  is  also  imperative  ui>on  the  states 
as  to  tiie  performance  of  many  duties.  It  is  imperative  upon 
the  state  legislatures  to  make  laws  prescribing  the  time,  places, 
and  manner  of  holding  elections  for  senators  and  representa- 
tives, and  for  electors  of  president  and  vice-president  An<l  in 
these,  as  well  as  s(mie  other  cases,  congress  have  a  right  to  i-e- 
vise,  amend,  or  supersede  the  laws  which  may  be  passal  by 
state  legislatures.  When,  therefore,  the  states  are  sti-ipped  of 
some  of  the  highest  attributes  of  sovereignty,  and  the  same  are 
given  to  the  I'nited  States,  when  the  legislatures  of  the  states 
are,  in  some  respects,  under  the  control  of  congress,  and  in  every 
case  are,  under  the  constitution,  bound  by  the  paramount  author- 
ity of  the  United  States;  it  is  certainly  difficult  to  supi>ort  the 
ar^auient,  that  the  api)ellate  power  over  the  decisions  of  state 
courts  is  contrary  to  the  genius  of  our  institutions.  The  courts 
of  the  rhited  States  can,  without  question,  revise  the  proceed- 
ings of  the  executive  and  legislative  authorities  of  the  states, 
and,  if  thev  are  found  to  be  contrarv  to  the  constitution,  mav 
declare  them  to  be  of  no  legal  validity.  Surely,  the  exercise  of 
the  same  right  over  judicial  tribunals  is  not  a  higher  or  more 
dangerous  act  of  sovereign  power. 

!Nor  can  such  a  right  be  deemed  to  impair  the  independence 
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of  state  judges.  It  .is  assuming  the  very  ground  in  controversy, 
to  assert  that  they  possess  an  absolute  independence  of  the 
Unite<i  States.  In  respect  to  the  powers  granted  to  the  United 
States,  they  are  not  independent;  they  are  expressly  boun<l  to 
obedience  by  the  letter  of  the  constitution;  and  if  they  shoul<l 
unintentionally  transcend  their  authority,  or  misconstrue  the 
constitution,  there  is  no  more  reason  for  giving  their  judgment-s 
an  absolute  and  irresistible  force  than  for  giving  it  to  the  acts 
of  the  other  co-ordinate  departments  of  state  sovereignty. 

The  argument  urged  from  the  possibility  of  the  abuse  of  the 
revising  power  is  equally  unsatisfactory.  It  is  always  a  doubt- 
ful course,  to  argue  against  the  use  or  existence  of  a  power,  from 
the  possibility  of  its  abuse.  It  is  still  more  difficult,  by  such  an 
argument,  to  ingraft  upon  a  general  power  a  restriction  which 
is  not  to  be  found  in  the  terms  in  which  it  is  given.  From  the 
very  nature  of  things,  the  absolute  right  of  decision,  in  the  last 
resort,  must  rest  somewhere;  wherever  it  may  bo  veste<l  it  is 
susceptible  of  abuse.  In  all  questions  of  jurisdiction  the  infei*- 
ior,  or  the  appellate  court,  must  pronounce  the  final  judgment; 
and  common  sense,  as  well  as  legal  i^asoning,  has  conferretl  it 
upon  the  latter. 

It  has  been  further  argued  against  the  existence  of  this  appel- 
late power,  that  it  would  form  a  novelty  in  our  judicial  institu- 
tions. This  is  certainly  a  mistake.  In  the  aiiicles  of  confed- 
eration, an  instrument  framed  with  infinitely  more  deference  to 
state  rights  and  state  jealousies,  a  power  was  given  to  congress 
to  establish  "courts  for  revising  an<i  determining,  finally,  ap- 
peals in  all  cases  of  captui^es."  It  is  remarkable,  that  no  power 
was  given  to  entertain  original  jurisdiction  in  such  cases;  and, 
consequently,  the  appellate  power  (although  not  so  expressed  in 
terms)  was  altogether  to  be  exercised  in  revising  the  decisions 
of  state  tribunals.  This  was,  undoubtedly,  so  far  a  surrender 
of  state  sovereignty;  but  it  never  was  supposed  to  be  a  power 
fraught  with  public  danger,  or  destructive  of  the  independence 
of  state  judges.  On  the  contrary,  it  was  supposed  to  be  a  power 
indispensable  to  the  public  safety,  inasmuch  as  our  national 
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lights  might  otherwise  be  compromitted,  and  our  national  peace 
be  endangered.  Under  the  present  constitution  the  prize  juris- 
diction is  confined  to  the  courts  of  the  United  States;  and  a 
powei*  to  revise  the  decisions  (»f  state  courts,  if  they  should  assert 
jurisdiction  over  prize  causes,  cannot  be  less  important,  or  less 
useful,  than  it  was  under  the  confe<leration. 

In  this  connexion  we  are  led  again  to  the  construction  of  the 
words  of  the  constitution,  "the  judicial  power  shall  extend, '^ 
&c.  If,  as  has  been  contende<l  at  the  bar,  the  term  "extend '' 
have  a  relative  signification,  and  mean  to  widen  an  existing 
power,  it  will  then  follow,  that,  as  the  confederation  gave  an 
appellate  power  over  state  tribunals,  the  constitution  enlarged 
or  wi<iened  that  appellate  i)ower  to  all  tlie  other  cases  in  which 
jurisdiction  is  given  to  the  courts  of  the  United  States.  It  is 
not  presumed,  that  the  learned  counsel  would  choose  to  adopt 
such  a  conclusion. 

It  is  further  argued,  that  no  great  public  mischief  can  result 
from  a  c*>nstruction  which  shall  limit  the  appellate  power  of  the 
United  States  to  cases  in  their  own  courts;  firsts  because  state 
judges  are  bound  by  an  oath  to  support  tlie  constitution  of  the 
L'nited  States,  and  must  be  presume<l  to  be  men  of  learning 
and  integi-ity;  and,  secondly,  because  congress  must  have  an 
unquestionable  right  to  remove  all  cases  within  the  scope  of  the 
judicial  power  from  the  state  courts  to  the  courts  of  the  United 
States,  at  any  time  before  final  judgment,  though  not  after  final 
judgment  As  to  the  first  rexison, — admitting  that  the  judges 
of  tlie  state  courts  are,  and  always  will  be,  of  as  much  learning, 
integrity,  and  wisdom,  as  those  of  the  courts  of  tlie  United 
States,  (which  we  very  cheerfully  atbnitj  it  does  not  aid  the 
argument.  It  is  manifest,  that  the  constitution  has  i)roceeded 
upon  a  theory  of  its  own,  and  given  or  witJiheld  powers  accord- 
ing to  tlie  judgment  of  the  American  people,  by  whom  it  was 
adopted.  We  can  only  construe  its  i)owers,  and  cannot  inquire 
into  the  policy  or  principles  which  iuduced  the  grant  of  them. 
The  constitution  has  presuuie<l  ^whether  rightly  or  Avrongly  we 
do  not  inquire)  that  state  attachments,  state  preju(bces,  state 
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jealousies,  and  state  interests,  might  sometimes  obstruct,  or 
control,  or  be  supposed  to  obstnict  or  control,  the  regulai*  ad- 
ministration of  justice.  Hence,  in  controversies  between  states, 
between  citizens  of  different  states,  between  citizens  claiming 
grants  under  different  states,  between  a  state  and  its  citizens, 
or  foreigners,  and  between  citizens  and  foreigners,  it  enables 
the  parties,  under  the  authority  of  congress,  to  have  the  con- 
troversies heard,  tried,  and  determined  before  the  national  tri- 
bunals. No  other  reason  than  that  which  has  been  stated  can 
be  assigned,  why  some,  at  least,  of  those  cases  should  not  have 
been  left  to  the  cognizance  of  the  state  courts.  In  respect  to 
the  other  enumerated  cases, — ^the  cases  arising  under  the  con- 
stitution, laws,  and  treaties  of  the  United  States,  cases  affecting 
ambassadors  and  other  public  ministers,  and  cases  of  admiralty 
and  maritime  jurisdiction, — reasons  of  a  higher  and  more  ex- 
tensive nature,  touching  the  safety,  peace,  and  sovereignty  of 
the  nation,  might  well  justify  a  grant  of  exclusive  jurisdiction. 

This  is  not  all.  A  motive  of  another  kind,  perfectly  compatr 
ible  Anth  the  most  sincere  respect  for  state  tribunals,  might  in- 
duce the  grant  of  appellate  power  over  their  decisions.  That 
motive  is  the  importance,  and  even  necessity,  of  uniformity  of 
decisions  throughout  the  whole  United  States,  upon  all  subjects 
within  the  purview  of  the  c(mstitution.  Judges  of  equal  learn- 
ing and  integrity,  in  different  states,  might  differently  interpret 
a  statute,  or  a  treaty  of  the  United  States,  or  even  the  consti- 
tution itself.  If  there  were  no  revising  authority  to  control 
these  jarring  and  discordant  judgments,  and  harmonize  them 
into  uniformity,  the  laws,  the  treaties,  and  the  constitution  of 
the  Unite<l  States  would  be  different  in  different  states,  and 
might,  perhaps,  never  have  precisely  the  same  construction, 
obligation,  or  efficacy,  in  any  two  states.  The  public  mischiefs 
that  would  attend  such  a  state  of  things  woul<i  be  truly  deplor- 
able; and  it  cannot  be  believed,  that  they  could  have  escaped 
the  enlightened  convention  which  formed  the  constitution. 
What,  indeed,  might  then  have  been  only  prophecy,  has  now 
become  fact;  and  the  appellate  jurisdiction  must  continue  to 
be  the  only  adequate  remedy  for  such  evils. 
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There  is  an  additional  consideration,  which  is  entitied  to 
jn*eat  weight.  The  constitution  of  tiie  United  States  was  de- 
signed for  the  common  and  equal  benefit  of  all  the  people  of 
the  United  States;  The  judicial  power  was  granted  for  the 
same  benign  and  salutary  i)urposes.  It  was  not  to  be  exercised 
exclusively  for  the  benetit  of  i)arties  who  might  be  plaintiffs, 
and  would  elect  the  national  forum,  but  also  for  the  protection 
of  defendants  who  might  be  entitled  to  tiT  their  rights,  or  assert 
their  privileges,  before  the  same  forum.  Yet,  if  the  construc- 
tion contended  for  be  correct,  it  will  follow,  that,  as  the  plain- 
tiff mav  aJwavs  elect  the  state  coui-t,  the  defendant  mav  be  <ie- 
prived  of  all  the  security  Avhich  the  constitution  intended  in  aid 
of  his  rights.  Such  a  state  of  things  can  in  no  respect  be  consid- 
ered as  giving  equal  rights.  To  obviate  this  difficult}',  we  are 
referred  to  the  power  Avhich,  it  is  adndtted,  congress  possess  to 
i-emove  suits  from  state  courts  to  the  national  courts;  and  this 
forms  the  second  gi*ound  ujxjn  which  the  argument  we  are  con- 
sidering has  been  attempte<l  to  be  sustained. 

This  ])ower  of  removal  is  not  to  be  foun<l  in  express  terms  in 
any  part  of  the  constituticm ;  if  it  be  given,  it  is  only  given  by 
imijlication,  as  a  power  necessary  and  i)roi)er  to  carry  into  effect 
some  express  power.  The  i>ower  of  removal  is  certainly  not,  in 
strictness  of  language,  an  exerL*i^^e  of  original  jurisdiction;  it 
presui)i)oses  an  exercise  of  original  jurisdiction  to  have  attached 
elsewhere.  The  existence  of  thij>  i)o\ver  of  removal  is  familiar 
in  courts  acting  according  to  the  course  of  the  common  law  in 
criminal  as  well  as  civil  cases,  and  it  is  exeiT^sed  before  as  well 
as  after  ju<lgment.  But  this  is  always  deemed  in  both  cases  an 
exei-cise  of  appellate,  ami  not  of  original,  jurisdiction.  If,  then, 
the  right  of  i-emoval  be  included  in  the  appellate*  jurisdiction, 
it  is  only  because  it  is  one  mode  of  exercising  that  i)ower;  and 
as  congress  is  not  limited  by  the  constitution  to  any  particular 
mode  or  time  of  exercising  it,  it  may  authorize  a  removal  either 
before  or  after  judgment.  The  time,  the  process,  and  the  man- 
ner, umst  be  subject  to  its  absolute  legislative  control.  A  Avrit 
of  error  is,  indeed,  but  a  i)rocess  which  removes  the  record  of 
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one  court  to  the  possession  of  another  court,  an<l  enables  the 
latter  to  inspect  the  procee<iings,  and  give  such  judgment  as  its 
own  opinion  of  the  law  and  justice  of  the  case  may  warrant. 
Ihere  is  nothing  in  the  nature  of  the  process  w^hich  forbids  it 
fioni  being  applied  by  the  legislature  to  interlocutory  as  well  as 
Jinal  judgments.  And  if  the  right  of  removal  from  state  courts 
exist  before  judgment^  because  it  is  included  in  the  appellate 
power,  it  must,  for  the  same  reason,  exist  after  judgm«it.  And 
if  the  appellate  powder  by  the  constitution  does  not  include  cases 
l^ending  in  state  courts,  the  right  of  removal,  which  is  but  a  mode 
of  exercising  that  power,  cannot  be  applied  to  them.  Precisely 
the  same  objections,  therefore,  exist  as  to  the  right  of  removal 
l>efore  judgment,  as  after,  and  both  must  stand  or  fall  together, 
^'or,  indeed,  would  the.  force  of  the  alignments  on  either  side 
materially  vary,  if  the  right  of  removal  were  an  exercise  of 
original  jurisdiction.  It  would  equally  trench  upon  the  juris- 
(]iction  and  independence  of  state  tribunals. 

The  remedy,  too,  of  removal  of  suits  would  be  utterly  inad- 
equate to  the  purposes  of  the  constitution,  if  it  could  act  only 
on  the  parties,  and  not  upon  the  state  courts.    In  respect  to 
criminal  prosecutions  the  difficulty  seems  admitted  to  be  insur- 
mountable; and  in  respect  to  civil  suits,  there  would,  in  many 
cases,  be  rights  without  corresponding  remedies.    If  state  courts 
should  deny  the  constitutionality  of  the  authority  to  remove 
suits  from  their  cognizance,  in  what  manner  could  they  be  com- 
pelled to  relinquish  the  jurisdiction?    In  respect  to  criminal 
cases  there  would  at  once  be  an  end  of  all  control,  and  the  state 
decisions  w^ould  be  paramount  to  the  constitution;  and  though 
in  civil  suits  the  couiiis  of  the  United  States  might  act  upon 
the  parties,  yet  the  state  courts  might  act  in  the  same  way; 
and  this  conflict  of  juiisdictions  would  not  only  jeopardize 
private  rights,  but  bring  into  imminent  peril  the  public  interests. 
On  the  whole,  the  court  are  of  opinion   that  the   appellate 
power  of  the  Unite<l  States  does  extend  to  cases  pending  in 
the  state  courts;  and  that  the  twenty-fifth  section  of  the  judi- 
ciary act,  which  authorizes  the  exercise  of  this  jui'isdiction  in 
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the  specified  cases,  by  a  writ  of  error,  is  supported  by  the  letter 
and  spirit  of  the  constitution.  Vi'e  find  no  clause  in  that  instru- 
ment which  limits  this  power;  and  we  dare  not  interpose  a  limi- 
tation where  the  people  have  not  been  disposed  to  create  one. 

Strong  as  this  conclusion  stands  upon  the  general  language  of 
the  constitution,  it  may  still  derive  support  from  other  sources. 
It  is  a  historical  fact,  that  this  exposition  of  the  constitution, 
extending  its  appellate  power  to  state  courts,  was,  previous  to 
its  adoption,  uniformly  and  publicly  avowed  by  its  friends,  and 
admitted  by  its  enemies,  as  the  basis  of  their  resi)ective  reason- 
ings, both  in  and  out  of  the  state  conventions.  It  is  a  historical 
fact,  that,  at  the  time  when  the  judiciary  act  was  submitted  to 
the  deliberations  of  the  first  congress,  composed,  as  it  was,  not 
only  of  men  of  great  learning  an<l  ability,  but  of  men  who  had 
acted  a  principle  part  in  framing,  supporting,  or  opposing  that 
constitution,  the  same  exposition  was  explicitly  declared  and 
admitted  by  the  friends  and  by  the  opponents  of  that  system. 
It  is  a  historical  fact,  that  the  supreme  court  of  the  Unite<i 
States  have,  from  time  to  time,  sustained  this  appellate  juris- 
diction in  a  great  variety  of  cases,  brought  from  the  tribunals 
of  many  of  the  most  important  states  in  the  union,  and  that  no 
state  tidbural  has  ever  breathe*]  a  judicial  doubt  on  the  subject, 
or  declined  to  obey  the  mandate  of  the  supreme  court,  until  the 
present  occasion.  This  weight  of  contemporaneous  exposition 
by  aJl  parties,  this  acquiescence  of  enlightened  state  courts,  and 
these  judicial  decisions  of  the  supreme  court  through  so  long 
a  period,  do,  as  we  think,  place  the  doctrine  upon  a  foundation 
of  authority  which  cannot  be  shaken,  without  delivering  over 
the  subject  to  perpetual  and  irremediable  doubts. 

The  next  question  which  has  been  argued  is,  whether  the  case 
at  the  bar  be  within  the  purview  of  the  twenty-fifth  section  of 
the  judiciary  act,  so  that  this  court  may  rightfully  sustain  the 
present  writ  of  error.  This  section,  stripped  of  passages  unim- 
portant in  this  inquiry,  enacts,  in  substance,  that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  law  or  equity 
of  a  state — where  is  drawn  in  question  the  vali<lity  of  a  treaty  or 
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statate  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity;  or  where  is  drawn  in 
question  the  validity  of  a  statute  of,  op  an  authority  exercised 
under,  any  state,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties,  or  laws,  of  the  United  States,  and  the 
decision  is  in  favor  of  such  their  validity;  or  of  the  constitution, 
or  of  a  treaty  or  statute  of,  or  commission  held  under,  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or 
exemption,  specially  set  up  or  claime<i  by  either  party  under 
such  clause  of  the  said  constitution,  treaty,  statute,  or  commis- 
sion— ^may  be  re-examined  and  reversed  or  affirmed  in  the 
supi'eme  court  of  the  United  States  upon  a  writ  of  error,  in  the 
same  manner,  and  imder  the  same  regulations,  and  the  writ 
shall  have  the  same  effect,  as  if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or  passed  in  a  circuit  court;  and 
the  proceeding  upon  the  reversal  shall  also  be  the  same,  except 
that  the  supreme  court,  instead  of  remanding  the  cause  for  a 
final  decision,  as  before  provided,  may,  at  their  discretion,  if  the 
cause  shall  have  been  once  remanded  before,  proceed  to  a  final 
decision  of  the  same,  and  award  execution.  But  no  other  error 
shall  be  assigned  or  regarded  as  a  ground  of  reversal,  in  any 
such  case  as  aforesaid,  than  such  as  appears  upon  the  face  of 
the  record,  and  immediately  respects  the  before-mentioned  ques- 
tion of  validity  or  construction  of  the  said  constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute. 

That  the  present  writ  of  error  is  foimded  upon  a  judgment  of 
Die  court  below,  which  drew  in  question  and  denied  the  valid- 
ity of  a  statute  of  the  United  States,  is  incontrovertible,  for  it 
is  apparent  upon  the  face  of  the  record.  That  this  judgment  is 
final  upon  the  rights  of  the  parties  is  equally  true;  for,  if  well 
foiuided,  the  former  judgment  of  that  court  was  of  conclusive 
authority,  and  the  former  judgment  of  this  court  utterly  void. 
The  decision  was,  therefore;  equivalent  to  a  perpetual  stay  of 
procee<lings  upon  the  mandate,  and  a  perpetual  denial  of  all 
the  rights  acquired  under  it.  The  case,  then,  falls  directly  with- 
in the  terms  of  the  act.    It  is  a  final  judgment  in  a  suit  in  a 
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state  court,  denviiig  the  validity  of  a  statute  of  the  United 
States;  and  unless  a  distinction  can  be  made  between  proceetl- 
ings  under  a  mandate  and  proceedings  in  an  onginal  suit,  a  writ 
of  error  is  the  proper  remedy  to  revise  that  ju<lgment.  In  our 
opinion  no  legal  distinction  exists  between  the  cases* 

In  causes  remanded  to  the  circuit  courts,  if  the  mandate  be 
not  correctly  executed,  a  writ  of  en*or  or  appeal  has  always 
been  supposed  to  be  a  proper  remedy,  and  has  bees  recognize*! 
as  such  in  the  former  decisions  of  this  court.  The  statute  gives 
the  same  effect  to  writs  of  error  from  the  judgments  of  state 
courts  as  of  the  circuit  courts;  and  in  its  terms  provides  for 
proceedings  where  the  same  cause  may  be  a  second  time  brought 
up  on  wiit  of  error  before  the  supreme  coui-t  There  is  no  limi- 
tation or  description  of  the  cases  to  which  the  second  writ  of 
error  may  be  applied;  and  it  ought,  therefore,  to  be  co-extensive 
with  the  cases  which  fall  within  the  mischiefs  of  the  statute. 
It  will  hardly  be  denie<l  that  this  cause  stands  in  that  predica- 
ment ;  and  if  so,  then  the  appellate  jurisdiction  of  this  court  has 
rightfully  attached. 

But  it  is  contended,  that  the  former  judgment  of  this  court 
was  reudere<l  upon  a  case  not  within  the  purview  of  this  sec- 
tion of  the  judicial  act,  and  that,  as  it  was  pronounced  by  an 
incompetent  jurisdiction,  it  was  utterly  void,  and  cannot  be  a 
sufficient  foumlation  to  sustain  any  subsequent  procee<lings. 
To  this  argument  several  answers  may  be  given.  In  the  first 
place,  it  is  not  admitted,  that,  upon  this  writ  of  error,  the  former 
record  is  before  us.  The  error  now  assigned  is  not  in  the  former 
proceedings,  but  in  the  judgment  rendered  upon  the  mandate 
issued  after  the  former  judgment.  The  question  now  litigated 
is  not  upon  the  construction  of  a  treaty,  but  upon  the  constitu- 
tionality of  a  statute  of  the  United  States,  which  is  clearlv 
within  our  jurisdiction.  In  the  next  place,  in  ordinary  cases  a 
second  writ  of  error  has  never  been  supposed  to  draw  in  ques- 
tion the  propriety  of  the  first  judgment,  and  it  is  <lifficult  to 
perceive  how  such  a  proceeding  could  be  sustained  upon  princi- 
ple.   A  final  judgment  of  this  court  is  suppose<l  to  be  conclusive 
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upon  the  rights  which  it  decides,  and  no  statute  has  provide<l 
any  process  by  which  this  court  can  revise  its  own  judgments. 
In  several  cases,  which  have  been  formerly  adjudged  in  this 
court,  the  same  point  was  argued  by  counsel,  and  expressly 
overruled.  It  was  solemnly  held,  that  a  final  judgment  of  this 
court  was  conclusive  upon  the  parties  and  could  not  be  re-ex- 
amineiL 

In  this  case,  however,  from  motives  of  a  public  nature,  we  are 
entirely  willing  to  waive  all  objections,  and  to  go  back  and  re- 
examine the  question  of  jurisdiction  as  it  stood  upon  the  record 
formerly  in  judgment  We  have  great  confidence  that  our  juris- 
diction will,  on  a  careful  examination,  stand  confirmed  as  well 
upon  principle  as  authority.  It  will  be  recollected,  that  the 
action  was  an  ejectment  for  a  parcel  of  land  in  the  Northern 
Neck,  formerly  belonging  to  Lord  Fairfax.  The  original  plain- 
tiff claimed  the  land  un<ler  a  patent  granted  to  him  by  the  state 
of  Virginia,  in  1789,  under  a  title  supposed  to  be  vested  in  that 
state  by  escheat  or  forfeiture.  The  original  defendant  claimed 
the  land  as  devisee  under  the  will  of  Lord  Fairfax.  The  parties 
agreed  to  a  special  statement  of  facts  in  the  nature  of  a  special 
venlict,  upon  which  the  district  court  of  Winchester,  in  1793, 
{gave  a  general  judgment  for  the  defendant,  which  judgment 
was  afterwards  reverseil  in  1810,  by  the  court  of  appeals,  and 
a  general  judgment  was  rendered  for  the  plaintiff;  and  from  this 
last  judgment  a  writ  of  error  was  brought  to  the  supreme  court. 
The  statement  of  facts  contained  a  regular  deduction  of  the  title 
of  Lord  Fairfax  until  his  death,  in  1781,  and  also  the  title  of  his 
devisee.  It  also  contained  a  regular  deduction  of  the  title  of  the 
plaintiff  under  the  state  of  Virginia,  and  further  referred  to 
the  treaty  of  peace  of  1783,  and  to  the  acts  of  Virginia  respect- 
ing the  lands  of  Lord  Fairfax,  an<l  the  supposed  escheat  or  for- 
feiture thereof,  as  component  parts  of  the  case.  No  facts  dis- 
connected with  the  titles  thus  set  up  by  the  parties  were  allege<l 
on  either  side^  It  is  apparent  from  this  summary  explanation, 
that  the  title  thus  set  up  by  the  plaintiff  might  be  open  to  other 
objections;  but  the  title  of  the  defendant  was  perfect  and  com- 
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plete,  if  it  was  protected  by  the  treaty  of  1783.  If,  therefore,' 
this  court  had  authoritv'  to  examine  in  to  the  whole  record,  and 
to  decide  upon  the  legal  validity  of  the  title  of  the  defendant, 
as  well  as  its  application  to  the  treaty  of  peace,  it  would  be  a 
case  within  the  express  purview  of  the  twenty-fifth  section  of 
the  act;  for  there  was  nothing  in  the  record  upon  which  the 
court  below  could  have  decide<l  but  upon  the  title  as  connecte<l 
T^ith  the  treaty;  and  if  the  title  was  otherwise  good,  its  suffi- 
ciency must  have  depende<l  altogether  upon  its  protection  under 
the  treaty.  Under  such  circumstances  it  was  strictly  a  suit 
where  was  drawn  in  question  the  construction  of  a  treaty,  and 
the  decision  was  against  the  title  specially  set  up  or  claimed 
by  the  defendant  It  would  fall,  then,  within  the  very  terms 
of  the  act. 

The  objection  urged  at  the  bar  is,  that  this  court  cannot  in- 
quire into  the  title,  but  simply  into  the  correctness  of  the  con- 
struction put  upon  the  treaty  by  tlie  court  of  appeals;  and  that 
their  judgment  is  not  re-examinable  here,  unless  it  appear  on 
the  face  of  the  record,  that  some  construction  was  put  upon  the 
treat^'j  If,  therefore,  that  court  might  have  decided  the  case 
upon  the  invalidity  of  the  title,  (and,  non  constat,  that  they 
did  not)  independent  of  the  treat}-,  there  is  an  end  of  the  appel- 
late jurisdiction  of  this  court  In  support  of  this  objection 
much  stress  is  laid  upon  the  last  clause  of  the  section,  which 
declares  that  no  other  cause  shall  be  regarded  as  a  ground  of 
reversal  than  such  as  appears  on  the  face  of  the  record,  and  im- 
mediately respects  the  consti'uction  of  the  treaty,  &c.,  in  dispute. 

If  this  be  the  true  construction  of  the  section,  it  will  be  whoU}' 
inadequate  for  the  purposes  which  it  professes  to  have  in  view, 
and  may  be  evaded  at  pleasure.  But  we  see  no  reason  for  adopt- 
ing this  narrow  construction;  and  there  are  the  strongest  rea- 
sons against  it,  founded  upon  the  words  as  well  as  the  intent 
of  the  legislature.  What  is  the  case  for  which  the  body  of  the 
section  provides  a  remedy  by  writ  of  error  ?  The  answer  must 
be  in  the  words  of  the  section,  a  suit  where  is  drawn  in  ques- 
tion the  construction  of  a  treaty,  and  the  decision  is  against 
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the  title  set  up  by  the  paii:y.  It  is,  therefore,  the  decision 
against  the  title  set  up  with  reference  to  the  treaty,  and  not  the 
mere  abstract  construction  of  the  treaty  itself,  upon  which  the 
statute  intends  to  found  the  appellate  jurisdiction.  How,  in- 
deed, can  it  be  possible  to  decide  whether  a  title  be  within  tlw 
protection  of  a  treaty,  until  it  is  ascertained  what  that  title  is, 
and  whether  it  have  a  legal  validity  ?  From  the  very  necessity 
of  the  case,  there  must  be  a  preliminary  inquiry  into  the  exist- 
ence and  structure  of  the  title,  before  the  court  can  construe 
the  treaty  in  reference  to  that  title.  If  the  court  below  should 
decide  that  the  title  was  ba<i,  and,  therefore,  not  protected  by 
the  treaty,  must  not  this  court  have  a  power  to  decide  the  title 
to  be  good,  and,  therefore,  protected  by  the  treaty  ?  Is  not  the 
treaty,  in  both  instances,  equally  construed,  and  the  title  of  the 
pai*ty,  in  reference  to  the  treaty,  equally  ascertained  and  de- 
cided ?  Nor  does  the  clause  relied  on  in  the  objection  impugn 
this  construction.  It  requires  that  the  error,  upon  which  the 
appellate  court  is  to  decide,  shall  appear  on  the  face  of  the 
record,  and  immediately  respect  the  questions  before  mentioned 
in  the  section.  One  of  the  questions  is  as  to  the  construction 
of  a  treaty  upon  a  title  specially  set  up  by  a  party,  and  every 
error  that  immediately  respects  that  question  must,  of  course, 
be  within  the  cognizance  of  the  court.  The  title  set  up  in  this 
case  is  apparent  upon  the  face  of  the  record,  and  immediately 
respects  the  decision  of  that  question;  any  error,  therefore,  in 
respect  to  that  title  must  be  re-examinable,  or  tlie  case  could 
never  be  presented  to  the  court. 

The  restraining  clause  was  manifestly  intended  for  a  very 
different  purpose.  It  was  foreseen,  that  the  parties  might  claim 
under  various  titles,  and  might  assert  various  defences,  alto- 
gether independent  of  each  other.  The  court  might  admit  or 
reject  evidence  applicable  to  one  particular  title,  and  not  to  all; 
and  in  such  cases  it  was  the  intention  of  congress  to  limit  what 
would  otherwise  have  unquestionably  attached  to  the  court,  the 
right  of  revising  all  the  points  involved  in  the  cause.  It  there- 
fiire  restrains  this  right  to  such  errors  as  respect  the  questions 
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specified  in  the  section;  and  in  this  view  it  has  an  appropriate 
sense,  consistent  with  the  preceding  clauses.  We  are,  therefore, 
satistie<l,  that,  upon  principle,  tlie  case  was  righth'  before  us, 
and  if  the  point  were  perfectly  new,  we  should  not  hesitate  to 
assert  the  jurisdiction. 

But  the  point  has  been  already  decided  by  tliis  couit  upon 
solemn  argument.  In  Smith  v.  The  State  of  Maryland  (it  Cranch.'s 
Reports,  28G)  precise!}'  the  same  objection  was  taken  by  counsel, 
and  overruled  by  tlie  unanimous  opinion  of  the  court-  That 
case  was,  in  some  respect*;,  stronger  than  the  present;  for  the 
court  below  decided,  expressly,  that  the  party  had  no  title, 
and,  therefore,  the  treaty  could  not  oi)erate  upon  it.  This  court 
entered  into  an  examination  of  that  question,  and,  being  of  the 
same  opinion,  affirmed  the  ju<lgment.  There  cannot,  then,  be 
an  authority  which  could  more  completely  govern  the  present 
question. 

It  has  been  asserted  at  the  bar,  that,  in  point  of  fact,  the 
court  of  appeals  did  not  decide  either  upon  the  ti'eaty  or  the 
title  apparent  upon  the  record,  but  upon  a  compromise  made 
under  an  act  of  the  legislature  of  Virginia.  If  it  be  true,  (as 
we  are  informed,)  that  this  was  a  private  act,  to  take  effect  only 
upon  a  certain  condition,  namely,  the  execution  of  a  deed  of  re- 
lease of  certain  lands,  which  was  matter  in  pais,  it  is  somewhat 
difficult  to  un(lei*stand  how  the  court  could  take  judicial  cogni- 
zance of  the  act,  or  of  the  performance  of  tlie  condition,  unless 
spread  upon  the  record.  At  all  events,  we  are  bound  to  con- 
sider that  the  court  did  decide  ui)on  the  facts  actually  before 
them.  The  treaty  of  peace  was  not  necessary  to  have  been 
stated,  for  it  was  the  supreme  law  of  the  land,  of  which  all 
courts  must  take  notice.  And  at  the  time  of  the  decision  in  the 
court  of  appeals  and  in  this  court  another  treaty  had  intervened, 
which  attached  itself  to  the  title  in  controversy,  and,  of  course, 
must  have  been  the  supreme  law  to  govern  the  decision,  if  it 
should  be  found  applicable  to  the  case.  It  was  in  this  view, 
that  this  court  did  not  deem  it  necessary  to  rest  its  former  decis- 
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ion  upon  the  treaty  of  peace,  believing  that  the  title  of  the  de- 
fendant was,  at  all  events,  perfect  under  the  treaty  of  1794. 

The  reniaining  questions  respect  more  the  practice  than  the 
principles  of  this  court  The  forms  of  process  and  the  modes 
of  proceeding  in  the  exercise  of  jurisdiction  ai'e,  with  few  ex- 
ceptions, left  by  the  l^slature  to  be  regulated  and  changed  as 
this  court  may,  in  its  discretion,  deem  expetlient  By  a  rule  of 
this  court,  the  return  of  a  copy  of  a  record  of  the  proper  court, 
un<ler  the  seal  of  that  court  annexed  to  the  writ  of  error,  is  de- 
clare<l  to  be  "a  sufficient  compliance  with  the  mandate  of  the 
writ/'  The  record,  in  this  case,  is  duly  certified  by  the  clerk 
of  the  court  of  appeals,  and  annexed  to  the  writ  of  error.  The 
objection,  therefore,  which  has  been  urged  to  the  sufficiency  of 
the  return,  cannot  prevail. 

Another  objection  is,  that  it  does  not  appear,  that  the  judge 
who  granted  the  writ  of  error  di<l,  upon  issuing  the  citation, 
take  the  bond  required  by  the  twenty-second  section  of  the  judi- 
ciary act. 

We  consider  that  provision  as  merely  directory  to  the  judge; 
and  that  an  omission  does  not  avoid  the  writ  of  error.  If  any 
party  be  prejudiced  by  the  omission,  this  court  can  grant  him 
summary  relief,  by  imposing  such  terms  on  the  other  party  as, 
under  all  the  circumstances,  may  be  legal  and  proper.  But 
there  is  nothing  in  the  record  by  which  we  can  judicially  know 
whether  a  bond  has  been  taken  or  not;  for  the  statute  does  not 
require  the  bond  to  be  returned  to  this  court,  and  it  might,  vnth 
equal  propriety,  be  lodged  in  the  court  below,  who  would  ordi- 
narily execute  the  judgment  to  be  rendered  on  the  writ  And 
the  presumption  of  law  is,  until  the  contrary  appears,  that  every 
judge  who  signs  a  citation  has  obeyed  the  injunctions  of  the  act 

We  have  thus  gone  over  all  the  principal  questions  in  the 
cause,  and  we  deliver  our  judgment  with  entii-e  confidence  that 
it  is  consistent  with  the  constitution  and  laws  of  the  land^ 

We  have  not  thought  it  incumbent  on  us  to  give  any  opinion 
upon  the  question,  w^hether  this  court  have  authority  to  issue 
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a  \\Tit  of  mandamus  to  the  court  of  appeals  U*  enforce 
judgments,  as  we  do  not  think  it  necessarily  in  vol 
decision  of  this  cause. 

It  is  the  opinion  of  the  whole  court,  that  the  judg 
court  of  appeals  of  Virginia,  rendere<l  on  the  man* 
cause,  be  reversed,  and  the  judgment  of  the  districi 
at  Winchester  be,  and  the  same  is  hereby,  affirme<l. 
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Maryland  in  1793  incorporated  the  Bank  of  Columbia,  and 
gave  it  the  power  of  obtaining  an  execution  against  its  debtors 

without  a  trial  and  judgment.  Okelj,  a  debtor,  had  execution 
issued  against  him  by  the  bank,  which  it  was  moved  to  quash  as 
being  contrary  to  the  constitutions  both  of  Maryland  and  the 
United  States,  which  secure  the  right  of  trial  by  jury.  The 
circuit  court  for  the  district  of  Columbia  quashed  the  writ,  and 
the  bank  sued  out  their  writ  of  error.  Judge  Johnson  deliv- 
ered the  opinion  of  the  court  as  follows:  — 

In  this  case  the  defendant  contended  that  his  right  to  a  trial 
by  jury,  as  secured  to  him  by  the  constitution  of  the  Unite<i 
States,  and  of  the  state  of  Maryland,  has  been  violated.  The 
question  is  one  of  the  deepest  interest;  and  if  the  complaint  be 
well  founded,  the  claims  of  the  citizen  on  the  protection  of  this 
court  are  peculiarly  strong. 

The  seventh  amendment  of  the  constitution  of  the  United 
States  is  in  these  words:  —  . 

"In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  the  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-ex- 
amined in  any  court  of  the  United  States  than  according  to  the 
rules  of  the  common  law." 

The  twenty-first  article  of  the  declaration  of  rights  of  the 
state  of  Maryland  is  in  the  words  of  Magna  Charta:  — 

"No  freeman  ought  to  be  taken  or  imprisoned,  &c.,  or  de- 
prived of  his  life,  liberty,  or  property,  but  by  the  judgment  of 
his  peers,  or  by  the  law  of  the  land." 

The  act  by  which  this  bank  is  incorporated  gives  a  summary 
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remedy  for  the  recovery  of  notes  endorsed  to  it,  provided  those 
notes  be  made  expressly  negotiable  at  the  bank  in  their  creation. 
This  is  a  note  of  that  description;  but  it  is  contended,  that  the 
act  authorizing  the  issuing  of  an  execution,  either  against  the 
body  or  effects  of  the  <lebtor,  without  the  judgment  of  a  court, 
upon  the  oath  and  demand  of  the  president  of  the  bank,  is  so  far 
a  violation  of  the  rights  intende<l  to  be  secured  to  the  individual, 
under  the  constitution  of  the  United  Stat-es,  and  of  the  state  of 
Maryland.  And  as  the  clause  in  the  act  of  incorporation,  under 
which  this  execution  issued,  is  express  as  to  the  courts  in 
which  it  is  to  be  executed,  it  is  farther  conten<led,  that  there 
is  no  provision  in  the  law  of  congress  for  executing  it  in  this 
district. 

We  readil}'  admit  that  the  pro\'isions  of  this  law  ai'e  in  dero- 
gation of  the  ordinary  principles  of  private  rights,  and,  a3  such, 
must  be  subjected  to  a  strict  construction;  and,  under  the  influ- 
ence of  this  admission,  will  proceed  to  consider  the  several 
questions  which  the  case  presents. 

The  laws  of  the  state  of  Maryland  derive  their  force  in  this 
district  imder  the  first  section  of  the  act  of  congress  of  the  27th 
of  February,  1801.  But  we  cannot  admit  that  the  section  which 
gives  effect  to  those  laws  amounts  to  a  re-enactment  of  them, 
so  as  to  sustain  thein,  under  tlie  ix)wers  of  exclusive  legislation 
given  to  congi-ess  over  this  district.  The  words  of  the  act  are, 
"The  laws  of  the  state  of  Maryland,  as  they  now  exist,  shall  be 
and  continue  in  force  in  that  part  of  the  said  district  which  was 
ceded  by  that  state  to  the  United  States.''  These  words  could 
only  give  to  those  laws  that  force  which  they  previously  ha^l 
in  tliis  tract  of  territory  under  the  laws  of  Maryland;  and  if  this 
law  was  unconstitutional  in  tliat  state,  it  was  void  there,  and 
must  be  so  here.  It  becomes,  then,  unnecessary  to  examine  the 
question,  whether  the  poAvers  of  congress  be  despotic  in  this  <lis- 
trict,  or  whether  there  are  any,  and  what,  restrictions  imposed 
upon  it,  by  natural  reason,  the  principles  of  the  social  compact, 
or  constituti<mal  provisions. 

Was  this  act  void,  as  a  law  of  Maryland?    If  it  was,  it  must 
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have  become  so  under  the  restrictions  of  the  constitution  of  the 
state,  or  of  the  United  States.  What  was  the  object  of  those 
restrictions?  It  could  not  have  been  to  protect  the  citizen  from 
his  oTiTi  acts,  for  it  would  then  have  operate<l  as  a  restraint  upon 
his  rights.  It  must  have  been  against  the  acts  of  others.  But 
to  constitute  particular  tribunals  for  the  adjustment  of  contro- 
versies among  them,  to  submit  themselves  to  the  exercise  of 
summary  remedies,  or  to  temporary  privation  of  rights  of  the 
deepest  interest,  are  among  the  common  incidents  of  life.    Such 

are  submissions  to  arbitration;  such  are  stipulation  bonds,  forth- 
coming bonds,  and  contracts  of  service.  And  it  was  with  a  view 
to  the  voluntary  acquiescence  of  the  individual,  nay,  the  solic- 
ited submission  to  the  law  of  the  contract,  that  th  is  remedy  was 
given.  By  making  the  note  negotiable  at  the  Bank  of  Columbia 
the  debtor  chose  his  own  jurisdiction;  in  consideration  of  the 
credit  given  him,  he  voluntarily  i*eliDquished  his  claims  to  the 
ordinary  administration  of  justice,  and  placed  himself  only  in 
the  situation  of  an  hypothecator  of  goods,  with  power  to  sell 
on  default,  or  a  stipulator  in  the  a^imiralty,  whose  voluntary  sub- 
mission to  the  jurisdiction  of  that  court  subjects  him  to  per- 
sonal coercion.  It  is  true,  cases  may  be  supposed  in  which  the 
policy  of  a  country  may  set  bounds  to  the  relinquishment  of 
private  rights.  And  this  court  would  ponder  long  before  it 
wouhl  sustain  this  action,  if  we  could  be  persuaded  that  the  act 
in  question  produced  a  total  prostration  of  the  trial  by  jury,  or 
even  involve<l  the  defendant  in  circumstances  which  rendered 
that  right  unavailing  for  his  protection.  But  a  power  is  re- 
served to  the  judges,  to  make  such  rules  and  orders  "as  that 
justice  may  be  done;"  and  as  the  possession  of  judicial  power 

imposes  an  obligation  to  exercise  it,  we  flatter  ourselves,  that, 
in  practice,  the  evils  so  eloquently  dilated  on  by  the  counsel  do 
not  exist.  And  if  the  defendant  does  not  avail  himself  of  the 
right  given  him,  of  having  an  issue  made  up,  and  the  trial  by 
jury,  which  is  tendeired  to  him  by  the  act,  it  is  presumable  that 
he  cannot  dispute  the  justice  of  the  claim.  That  this  view  of 
the  subject  is  giving  full  effect  to  the  seventh  amendment  of  the 
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constitution  is  not  only  deducible  from  the  general  .intent,  tut 
from  the  express  wording,  of  the  article  referred  to.  Ha<l  the 
terms  been,  that  "the  trial  by  jury  shall  be  preserved,''  it  might 
have  been  contended  that  they  were  imperative,  and  could  not 
be  dispensed  with.  But  the  words  are,  that  "the  right  of  the 
trial  by  jury  shall  be  preserved,"  which  places  it  on  the  foot  of 
Si  lex  pro  see  iniroduda^  and  the  benefit  of  it  may,  therefore,  be 
relinquished.  As  to  the  words  from  Magna  Charta,  incorpo- 
rated into  the  constitution  of  Maryland,  after  volumes  spoken 
and  written  with  a  view  to  their  exposition,  the  good  sense  of 
mankind  has  at  length  settled  down  to  this:  that  they  were  in- 
tended to  secure  the  individual  from  the  arbitrary  exercise  of 
the  powers  of  government,  unrestrained  by  the  established  prin- 
ciples of  private  rights  and  distributive  justice.  With  this 
explanation,  there  is  nothing  left  to  this  in<iividual  to  complain 
of.  What  he  has  lost  he  has  voluntarily  relinquished,  and  the 
trial  by  jury  is  open  to  him,  either  to  arrest  the  progress  of  the 
law  in  the  first  instance,  or  to  obtain  redress  for  oppression,  if 
the  power  of  the  bank  has  been  abuse<l.  The  same  answer  is 
equally  applicable  to  the  argument  founded  on  the  third  article 
of  the  Marvland  constitution. 

In  giving  this  opinion  we  attach  no  importance  to  the  idea 
of  this  being  a  chai^tered  right  in  the  bank.  It  is  the  remedy, 
and  not  the  right;  and,  as  such,  we  have  no  doubt  of  its  being 
subject  to  the  will  of  congress.  The  forms  of  administering 
justice,  and  the  duties  and  powers  of  courts  as  incident  to  the 
exercise  of  a  branch  of  sovereign  power,  must  ever  be  subject 
to  legislative  will,  and  the  power  over  them  is  unalienable,  so  as 
to  bind  subsequent  legislatures.  This  subject  came  under  con- 
sideration in  the  case  of  Young  v.  Uie  Bank  of  Alemndrui,  (4 
Cranch's  Reports,  384,)  and  it  was  so  decided. 

The  next  question  is,  whether  the  courts  of  this  <listrict  are 
empowered  to  carry  into  effect  the  summary  remedy  given  to 
the  bank  in  this  case? 

The  law  requires  the  application  for  process  to  be  made  to 
the  clerk  of  the  general  court,  or  of  the  county  court  for  the 

4  Wh.  244. 


THE  BANK  OF  COLUMBIA    V.  OKELY.  559 

county  in  which  the  delinquent  resides,  and  obliges  such  clerk 
to  issue  the  execution,  returnable  to  the  court  to  which  such 
clerk  is  attached.  Unless,  therefore,  the  clerk  of  this  district  is 
vested  with  the  same  power,  and  the  courts  with  jurisdiction 
over  the  case,  the  bank  would  not  have  the  means  of  resorting 
to  this  remedy. 

The  third  section  of  the  act  of  February,  1801,  does  not  vest 
in  the  courts  that  power.  It  only  clothes  the  courts  and  judges 
of  this  district  with  the  jurisdiction  and  powers  of  the  circuit 
courts  and  judges  of  the  United  States.  But  we  are  of  opinion 
that  this  defect  is  supplied  by  the  fifth  section  of  the  same  act, 
taken  in  connexion  with  the  fifth  section  of  the  act  of  March  3d, 

1801.  By  the, former  section  the  courts  of  the  district  are  vested 
generally  with  jurisdiction  of  all  causes  in  law  and  equity; 

and  by  the  latter  the  clerks  of  the  circuit  court  are  required 
to  perform  all  the  services  then  performed  b^'  the  clerks  of  the 
counties  of  the  state  of  Maryland.  Among  those  services  is 
that  of  instituting  a. judicial  proceeding  in  favor  of  this  bank,  and 
the  return  of  that  process  is  required  to  be  to  the  court  with 
w^hich  such  clerk  is  connected.  That  court  has  jurisdiction  of 
all  cases  in  law  arising  in  this  district,  and  thus  the  suit  is  insti- 
tuted by  the  proper  oflBlcer,  by  writ  returnable  to  a  court  having 
a  jurisdiction  communicated  by  terms  which  admit  of  no  ex- 
ception. 

Upon  the  whole,  we  are  of  opinion  that  the  law  is  consti- 
tutional, and  the  jurisdiction  vested  in  the  courts  of  the  district; 
and,  therefore,  that  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
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Cong:ress,  under  the  authority  over  the  militia  given  it  by 
the  constitution  passe<l  certain  laws  fining  delinquents,  and  pro- 
viding that  they  should  be  tried  by  a  court  martial.  Pennsyl- 
vania also  passel  laws  providing  for  the  trial  of  delinquents  by  a 
state  court  martial.  Houston,  when  the  militia  of  Pennsylvania 
was  calle<l  out  by  the  president,  did  not  go;  he  was  then  tried 
under  the  state  law  and  fined;  when  this  fine  was  collected  he 
suefl  the  marshal,  on  the  gi»ound  that  the  state  laws  clashed 
with  those  of  conjrress,  and  were,  therefore,  unconstitutional. 
The  judge  of  the  state  court  where  the  suit  was  brought  decided 
against  Houston,  however;  which  decision  was  confirme<i  by 
the  supreme  court  of  Pennsylvania,  from  which  a  vrnt  of  error 
was  taken  to  the  supreme  court  of  the  United  States. 

In  the  following  opinions  the  laws  in  question  are  sufficiently 
rehearsed  to  make  the  points  intelligible.  The  oi)inion  of  the 
court  was  delivered  by  Judge  Washington  as  follows:  — 

There  is  but  one  question  in  this  cause,  and  it  is,  whether  the 
act  of  the  legislature  of  Pennsylvania,  under  the  authority  of 
which  the  plaintiff  in  error  was  tried,  and  sentenced  to  pay  a 
fine,  is  repugnant  to  the  constitution  of  the  United  States,  or 
not? 

But  before  this  question  can  be  clearly  understood  it  will  be 
necessary  to  inquire,  1.  What  are  the  powers  granted  to  the 
general  govermnent,  by  the  constitution  of  the  United  States, 
over  the  militia?  and,  2.  To  what  extent  have  they  been  as- 
sumed and  exercised? 

1.  The  constitution  declares  that  congress  shall  have  power 
to  provide  for  calling  forth  the  militia  in  three  specified  cases : 
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for  organizing,  arming,  and  disciplining  them ;  an<l  for  govern- 
ing such  part  of  them  as  may  be  employed  in  the  service  of  the 
Uniteci  States;  reserving  to  the  states,  respectively,  the  appoint- 
ment of  the  officers,  an<i  the  authority  of  training  the  militia 
according  to  the  discipline  prescribed  by  congress.  It  is  further 
provided,  that  the  president  of  the  Uniteii  States  shall  be  com- 
mander of  the  militia,  when  calle<i  into  the  actual  service  of  the 
United  States. 

2.  After  the  constitution  went  into  operation,  congress  pro- 
ceeded by  many  successive  acts  to  exercise  these  powers,  and 
to  provide  for  all  the  cases  contemplated  by  the  constitution. 

The  act  of  the  2d  of  May,  1702,  which  is  re-enacted  almost 
verbatim  by  that  of  the  28th  of  February,  1795,  authorizes  the 
president  of  the  United  States,  in  case  of  invasion,  or  of  immi- 
nent danger  of  it,  or  when  it  may  be  necessary  for  executing 
the  laws  of  the  United  States,  or  to  suppress  insurrections,  to 
call  forth  such  number  of  the  militia  of  the  states  most  conve- 
nient to  the  scene  of  action  as  he  may  judge  necessary,  and  to 
issue  his  orders  for  that  purpose  to  such  officer  of  the  militia 
as  he  shall  think  proper.    It  prescribes  the  amount  of  pay  and 
allowanees  of  the  militia  so  called  forth  and  employed  in  the 
service  of  the  United  States,  and  subjects  them  to  the  rules  and 
ai'ticles  of  war  applicable  to  the  regular  ta^ops.    It  then  pro- 
ceeds to  prescribe  the  punishment  to  be  iniiicted  upon  delin- 
quents, and  the  tribunal  which  is  to  tiy  them,  by  declaring  that 
every  officer  or  private,  who  should  fail  to  obey  the  orders  of  the 
president,  in  any  of  the  cases  before  recited,  should  be  liable  to 
pay  a  certain  fine,  to  be  determined  and  adjudged  by  a  court 
martial,  and  to  be  imprisoned,  by  a  like  sentence,  on  failure  of 
payment.    The  courts  martial  for  the  trial  of  militia  are  to  be 
composed  of  militia  officers  only,  and  the  fines  to  be  certified 
by  the  presiding  officer  of  the  court  to  the  marshal  of  the  dis- 
trict^ and  to  be  levied  by  him,  and,  also,  to  the  sui>ervisor,  to 
whom  the  fines  are  to  be  paid  over. 

The  act  of  the  18th  of  April,  1814,  provides  that  courts  mar- 
tial, to  be  composed  of  militia  officers  only,  for  the  trial  of  militia 
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drafted,  detached,  and  calle<i  forth  for  the  service  of  the  United 
Slates,  whether  acting  in  conjunction  with  the  r^ular  forces 
or  otherwise,  shall,  whenever  necessary,  be  appointed,  held,  and 
conducted,  in  the  manner  prescribed  by  the  roles  and  articles  of 
war,  for  appointing,  holding,  and  conducting  courts  martial  for 
the  trial  of  delinquents  in  the  army  of  the  United  States.    Where 
the  punishment  prescribed  is  by  stoppage  of  pay,  or  imposing 
a  fine  limited  by  the  amount  of  pay,  the  same  is  to  have  relation 
to  the  monthly  pay  existing  at  the  time  the  offence  was  com- 
mitted.   The  residue  of  the  act  is  employed  in  prescribing  the 
manner  of  conducting  the  trial;  the  rules  of  evidence  for  )the 
government  of  the  court;  the  time  of  service,  and  other  matters 
not  so  material  to  the  present  inquiry.    The  only  remaining  act 
of  congress,  which  it  will  be  necessary  to  notice  in  this  general 
summarv  of  the  laws,  is  that  of  the  8th  of  Mav,  1792,  for  estab- 
lishing  a  uniform  militia  in  the  United  States.    It  declares  who 
shall  be  subject  to  be  enrolled  in  the  militia,  and  who  shall  be  ex- 
empt; what  arms  and  accoutrements  the  officers  and  privates 
shall  provide  themselves  ^\itll;  arranges  them  into  division;, 
brigades,  regiments,  battalions,  and  companies,  in  such  manner 
Its  the  state  legislatures  may  direct;  declares  the  rules  of  dis- 
cipline by  which  the  militia  is  to  be  governed,  and  makes  provi- 
sion for  such  as  shouM  be  disable<l  whilst  in  the  actual  senice  of 
the  United  States.  The  pay  and  subsistence  of  the  militia,  whilst 
in  service,  are  provided  for  by  other  acts  of  congress,  and  partic- 
ular! v  hv  one  passed  on  the  third  of  Januarv,  1795. 

The  laws  which  I  have  referred  to  amount  to  a  full  execution 
of  the  powers  conferred  uix)n  congress  by  the  constitution. 
They  pronde  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  sui)i)ress  insurrections,  and  repel  invasions.  They 
also  provide  for  organizing,  arming,  and  disci[)lining  the  militia, 
and  for  governing  such  part  of  them  as  may  bo  employed  in  the 
service  of  tlie  United  States;  leaving  to  the  states  respectively 
the  apiK)intment  of  the  oi!icers,  and  the  authority  of  training 
them  accoi-ding  to  the  discipline  prescribed  by  congress. 
This  system  may  not  be  formed  with  as  much  wisdom  as,  in 
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the  opinion  of  some,  it  miglit  have  been,  or,  as  time  and  experi- 
ence may  hereafter  suggest  But  to  my  apprehension,  the  whole 
ground  of  congressional  legislation  is  covered  by  the  laws  re- 
ferred to.  The  manner,  in  which  tlie  militia  is  to  be  organized, 
armed,  disciplined,  and  governed,  is  fully  prescribed.  Provisions 
are  made  for  drafting,  detaching,  and  calling  forth  tlie  state 
quotas,  when  required  by  the  president.  The  president's  orders 
may  be  given  to  the  chief  executive  magistrate  of  the  state,  or  to 
any  militia  officer  he  may  think  proper.  IN^eglect  or  refusal  to 
obey  orders  is  declared  to  be  an  offence  against  the  laws  of  the 
United  States,  and  subjects  the  offender  to  trial,  sentence,  and 
j>unishment  to  be  adjudged  by  a  court  martial,  to  be  summoned 
in  the  way  jwinted  out  by  the  articles  and  rules  of  war;  and  the 
mode  of  proceeding  to  be  observed  by  these  courts  is  detailed 
with  all  necessary  perspicuity. 

If  I  am  not  mistaken  in  this  view  of  the  subject,  the  way  is  now 
open  for  tlije  examination  of  tlie  great  question  ini  the  cause. 
Is  it  competent  to  a  court  martial,  deriving  its  jurisdiction  under 
state  authority,  to  tiy  and  to  punish  militia-men,  firafted,  de- 
tached, and  called  forth  by  the  president  into  the  service  of  the 
United  States,  who  have  refused  or  neglected  to  obey  the  call  ? 

In  support  of  the  judgment  of  the  court  below,  I  understand/ 
the  leading  arguments  to  be  the  two  following  .  1.  That  militia- 
men, when  called  into  the  service  of  the  United  States  by  the 
president's  orders,  communicated  either  to  the  executive  magis- 
trate, or  to  any  inferior  militia  officer  of  a  state,  are  not  to  be 
considered  as  being  in  the  service  of  the  United  States  until  they 
are  mustered  at  the  place  of  rendezvous.  If  this  be  so,  then, 
2dly,  The  state  retains  a  right,  concurrent  with  the  govern- 
ment of  the  United  States,  to  punish  his  delinquency.  It  is  ad- 
mitted on  the  one  side,  that,  so  long  as  the  militia  are  acting 
under  the  military  jurisdiction  of  the  state  to  which  they  belong, 
the  powers  of  legislation  over  them  are  concurrent  in  the  geu; 
eral  and  state  government.  Congress  has  power  to  provide  for 
organizing,  arming,  and  disciplining  them;  and  this  power  being 
unlimited,  except  in  the  two  particulars  of  officering  and  ti'ain- 
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ing  them,  according  to  the  discipline  to  be  prescribed  by  con- 
gress, it  may  be  exercised  to  any  extent  that  may  be  deemed 
necessary  by  congress.  But  a«  state  militia,  tlie  power  of  the 
state  governments  to  legislate  on  the  same  subjects  having  ex- 
isted prior  to  the  formation  of  the  constitution,  and  not  having 
been  prohibited  by  that  instrument,  it  remains  with  the  states, 
subordinate,  nevertheless,  to  the  paramount  law  of  the  general 
Itovernment,  o])erating  upon  the  same  subject.  On  the  other 
sitle,  it  is  conceded,  that,  after  a  detachment  of  the  militia  have 
been  called  forth,  and  have  entered  into  the  service  of  the  United 
States,  the  authority  of  the  general  government  over  such*  de- 
tachment is  exclusive.  This  is  also  obvious.  Over  the  national 
militia  the  state  governments  never  had,  or  could  have,  jurisdic- 
tion. None  such  is  conferred  by  the  constitution  of  the  United 
States;  consequently,  none  such  can  exist. 

The  first  questi(m,  then,  is,  at  what  time,  and  under  what  cir- 
cumstances, does  a  portion  of  militia,  drafted,  detached,  and 
called  forth  by  the  president,  enter  into  the  service  of  the  United 
States,  and  change  their  character  from  state  to  national 
militia  ?  Tliat  congress  might  by  law  have  fixed  the  i>oriod,  by 
confining  it  to  the  draft;  to  the  order  given  to  the  chief  magis- 
tiate,  or  other  militia  officer  of  the  state;  to  the  arrival  of  the 
men  at  the  place  of  rendezvous;  or  to  any  other  circumstance,  I 
can  entertain  no  doubt.  This  would  certainlv  be  included  in  the 
more  extensive  powers  of  calling  forth  the  militia,  oi-ganizing, 
arming,  disciplining,  and  governing  them.  But  has  congress 
made  any  declaration  on  tliis  subject  ?  and  in  what  manner  is  the 
will  of  tliat  body,  as  expressed  in  the  before-mentioned  laws,  to 
be  construed  ?  It  must  be  conce<led  that  there  is  no  law  of  the 
United  States  which  dechues,  in  express  terms,  that  the  organiz- 
ing, arming,  and  equipping  a  detachment,  on  the  order  of  the 
president  to  the  state  militia  officers,  or  to  the  militia-men  per- 
sonally, places  them  in  the  senice  of  tlie  United  States.  It  is 
true,  that  the  refusal  or  neglect  of  tlie  militia  to  obey  the  orders 
of  the  president  is  declared  to  be  an  offence  against  the  United 
States,  and  subjects  the  offender  to  a  certain  prescribed  punish- 
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ment.  But  this  flows  from  the  power  bestowed  upon  the  general 
government  to  call  them  forth,  and,  consequently,  to  punish  dis- 
obedience to  a  legal  order;  an<l  by  no  means  proves  that  the  call 
of  the  president  places  the  detachment  in  the  service  of  the 
Unite<l  States^  But  although  congress  has  been  less  explicit  on 
this  subject  than  they  might  have  been,  and,  it  could  be  wished 
they  ha<l  been,  I  am,  nevertheless,  of  opinion,  that  a  fair  con- 
struction of  the  different  militia  laws  of  the  United  States  will 
lead  to  a  conclusion,  that  something  more  than  organizing  and 
equipping  a  detachment  and  ordering  it  into  ser\  ice  was  consi<i- 
ered  as  necessary  to  place  the  militia  in  the  service  of  the  United 
States.  Tliat  pi-eparing  a  detachment  for  such  service  does  not 
place  it  in  the  service  is  clearly  to  be  collected  from  the  various 
temporary  laws  which  have  been  passed,  authorizing  the  presi- 
dent to  require  of  the  state  executives  to  organize,  arm,  an<l  equip 
their  state  quotas  of  militia  for  the  service  of  the  United  States; 
because  they  all  provide  that  the  requisition  shall  be  to  hold  such 
quotas  in  readiness  to  march  at  a  moment's  warning;  and  some,  if 
not  all  of  them,  authorize  the  president  to  call  into  actual  service 
any  part,  or  the  whole,  of  said  quotas,  or  detachments;  clearly 
<listinguishing  between  the  orders  of  the  president  to  organize 
and  hold  the  detachments  in  readiness  for  ser\ace,  and  their  en- 
tering into  service. 

The  act  of  the  28th  of  February,  1795,  declares  that  the  militia 
employed  in  the  service  of  the  United  States  shall  receive  the 
same  pay  and  allowance  as  the  troops  of  the  United  States,  and 
shall  be  subject  to  the  same  rules  and  articles  of  war.  The  pro- 
visions made  for  disabled  militia-men,  and  for  their  families,  in 
case  of  their  death,  are,  by  other  laws,  confined  to  such  militia 
as  are,  or  have  been,  in  actual  service.  There  are  other  laws 
which  seem  very  sti'ongly  to  indicate  the  time  at  which  they  are 
considered  as  being  in  service.  Thus,  the  act  of  the  28th  of  Feb- 
ruary, 1795,  declares  that  a  militia-man  called  into  the  service  of 
the  United  States  shall  not  be  compelled  to  serve  more  than  three 
months,  after  his  arrival  at  the  place  of  rendezvous,  in  any  one 
year.    The  8th  section  of  the  act  of  the  18th  of  April,  1814,  dec 
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Clares  that  the  militia,  when  called  into  the  semce  of  the  United 
tirtates,  if,  in  the  ])resi(lent's  oj>inion,  tlie  public  interest  requires 
it,  may  be  compelkMl  to  serve  for  a  term  not  exceeding  six 
months  after  their  anival  at  the  ])lace  of  rendezvous,  in  any  one 
year:  and  by  the  10th  section  i>i'ovi8ion  is  made  for  the  expenses 
'vvhich  may  be  incurred  by  maivhinjr  the  militia  to  their  places  of 
rendezvous,  in  ]mrsuance  of  a  requisition  of  tlie  president,  and 
ih<Y  are  to  be  adjusted  and  paid  in  like  manner  as  those  incurred 
after  their  arrival  at  the  rendezvous.    The  3d  section  of  the  act  of 
the  2d  of  January,  1705,  provides,  that,  whenever  the  militia  shall 
be  called  into  the  actual  service  of  the  United  States,  their  pay 
shall  be  deemed  to  commence  from  the  day  of  their  appearing:  at 
the  place  of  battalion,  rejrimental,  or  brijxade  rendezvous,  allow- 
injr  a  day's  pay  and  ration  for  every  fifteen  miles  from  their 
h<mies  to  said  rendezvous. 

From  this  brief  summary  of  the  laws  it  would  seem,  that  actual 
service  was  considered  by  conjrress  as  the  criterion  of  national 
militia;  and  that  the  service  did  not  commence  until  the  arrival 
cf  the  militia  at  the  place  of  rendezvous.      That  is  the  tenninus 
a  quo  the  service,  the  pay,  and  subjection  to  the  articles  of  war, 
are  to  commence  and  continue.    If  the  ser^'ice,  in  particular,  is 
to  continue  for  a  certain  lenjjth  of  time,  from  a  certain  day,  it 
would  seem  to  follow,  almost  conclusive  ly,  that  the  service  com- 
menced on  that,  and  not  on  some  prior  day.    And,  indeed,  it 
would  seem  to  bonier  somewhat  upon  an  absurdity  to  say  that  a 
militia-man  was  in  the  service  of  the  United  States  at  anv  time, 
who,  so  far  from  entering  into  it  for  a  single  moment,  had  refuse<l 
to  do  so,  and  who  never  did  any  act  to  connect  him  with  sucli 
service.    It  has  ali'eady  been  admitted,  that,  if  congi»ess  had 
pleased  so  to  declare,  a  militia-man,  called  into  the  sernce  of  the 
United  Stales,  might  have  been  held  and  considered  as  being 
constructively  in  that  sen-ice,  thougii  not  actually  so;  and  might 
have  been  treated  in  like  manner  as  if  he  had  appeared  at  the 
]dace  of  rendezvous.    But  congress  has  not  so  declared,  nor  have 
they  made  any  provision  applicable  to  such  a  case;  on  the  con- 
trary, it  would  appear,  that  a  fine  to  be  paid  by  the  delinquent 
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militiarman  was  deemed  an  equivalent  for  Lis  services,  and  an 
atonement  for  his  disobedienca 

If,  then,  a  militia-man,  called  into  the  service  of  the  United 
States,  shall  refuse  to  obey  the  order,  and  is,  consequently,  not 
to  be  considered  as  in  the  service  of  the  United  States,  or  re- 
moved from  the  military  jurisdiction  of  the  state  to  which  he 
belongs,  the  next  question  is,  Is  it  competent  to  the  state  to 
provide  for  trying  and  punishing  him  for  his  disobedience  by  a 
court  martial  deriving  its  authority  under  the  state  ?    It  may 
be  admitted  at  once,  that  the  militia  belong  to  the  states,  res- 
pectively, in  which  they  are  enrolled,  and  that  they  are  subject 
both  in  their  civil  and  military  capacities,  to  the  jurisdiction 
and  laws  of  such  state,  except  so  far  as  those  laws  are  controlled 
by  acts  of  congress  constitutionally  made.    Congress  has  power 
to  provide  for  organizing,  arming,  and  disciplining  the  militia: 
and  it  is  presumable,  that  the  framers  of  the  constitution  cou; 
templated  a  full  exercise  of  all  these  powers.    Nevertheless, 
if  congress  has  declined  to  exercise  them,  it  was  competent  to 
the  state  governments  to  provide  for  organizing,  arming,  and 
disciplining  their  respective  militia  in  such  manner  as  they 
might  think  proper.    But  congress  has  provided  for  all  tliese 
subjects,  in  thue  way  which  that  body  must  have  supposed  the 
best  calculated  to  promote  the  general  welfare,  and  tQ  provide  for 
the  national  defence.    After  this,  can  the  state  governments 
enter  upon  the  same  ground, — ^provide. for  the  same  objects  as 
they  may  think  proper,  and  punish  in  their  own  way  violations 
of  the  laws  they  have  so  enacted  ?    The  affirmative  of  this  ques- 
tion is  asserted  by  the  defendant's  counsel,  who,  it  is  understood; 
contend,  that,  unless  such  state  laws  are  in  direct  contradiction 
to  those  of  the  United  States,  they  are  not  repugnant  to  the  con- 
stitution of  the  United  States. 

From  this  doctrine  I  must,  for  one,  be  permitted  to  dissent. 
The  two  laws  may  not  be  in  such  absolute  opposition  to  each 
othei  as  to  render  the  one  incapable  of  execution  without  viola- 
ting the  injunctions  of  the  other;  and  yet,  the  will  of  the  one 
legislature  may  be  in  direct  collision  vdth  that  of  the  other. 
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1  his  will  is  to  be  discovered  as  well  by  what  the  legislature  has 
not  declared  as  bj'  what  they  have  expressed.  Ck>ngre88,  for  ex- 
ample, has  declared  that  the  punishment  for  disobedience  of  the 
act  of  congress  shall  be  a  certain  fine;  if  that  provided  by  the 
state  legislature  for  the  same  offence  be  a  similar  fine,  with  the 
addition  of  imprisonment  or  death,  the  latter  law  wouM  not 
prevent  the  former  from  being  carried  into  execution,  and  may 
he  said,  therefore,  not  to  be  repugnant  to  it.  But,  surely,  the 
will  of  congress  is,  nevertheless,  thwarted  and  opposed 

This  question  does  not  so  much  involve  a  contest  for  power 
between  the  two  governments  as  the  rights  and  privileges  of 
the  citizen,  secured  to  him  bv  the  constitution  of  the  United 
States,  the  benefit  of  which  he  mav  lawfullv  claim. 

If,  in  a  specified  case  the  people  have  thought  proper  to  be- 
stow certain  powers  on  congress  as  the  safest  depository  of 
them,  and  congress  has  legislated  within  the  scope  of  them,  the 
fieople  have  rea.<son  to  complain  that  the  same  powers  should  be 
exercised  at  the  same  time  by  the  state  legislatures.  To  sub- 
ject them  to  the  operation  of  two  laws  upon  the  same  subject, 
dictated  by  distinct  ^ills,  particularly  in  a  case  inflicting  pains 
and  penalties,  is,  to  my  apprehension,  something  very  much, 
like  oppression,  if  not  worse.  In  short,  I  am  altogether  inca- 
pable of  coqaprehending  how  two  distinct  wills  can,  at  the  same 
rime,  be  exercised  in  relation  to  the  same  subject,  to  be  effec- 
tual, and  at  the  same  time  compatible  with  each  other.  If  they 
correspond  in  every  respect,  then  the  latter  is  idle  and  inopera- 
tive; if  they  differ,  they  must,  in  the  nature  of  things,  oppose 
each  other,  so  far  as  they  do  differ.  If  the  one  imposes  a  cer- 
tain punishment  for  a  certain  offence,  the  presumption  is,  that 
this  was  deemed  sufficient,  and,  under  all  circumstances,  the 
only  proper  one.  If  tlie  other  legislature  impose  a  different 
]>unishment,  in  kind  or  degree,  I  am  at  a  loss  to  conceive  how 
they  can  both  consist  harmoniously  together. 

I  admit  that  a  legislative  body  may,  by  different  laws,  impose 
upon  the  same  person,  for  the  same  offence,  different  and  cumu- 
lative punishments;  but  then  it  is  the  will  of  the  same  body  to 
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do  SO,  and  the  second,  equally  with  the  first  law,  is  the  will  of 
that  body.  There  is,  therefore,  and  can  be,  no  opposition  of 
wills.  But  the  case  is  altogether  diflTerent  where  the  laws  flow 
from  the  wills  of  distinct,  co-ordinate  bodies. 

This  course  of  reasoning  is  intended  as  an  answer  to  what  I 
consider  a  novel  and  unconstitutional  doctrine,  that,  in  cases 
where  the  state  governments  have  a  concurrent  power  of  legis- 
lation with  the  national  government,  they  may  legislate  upon 
any  subject  on  which  congress  has  acted,  provided  the  two  laws 
are  not  in  terms,  or  in  their  operation,  contradictory  and  repug- 
nant to  each  other. 

Upon  the  subject  of  the  militia,  congress  has  exercised  the 
powers  conferred  on  that  body  by  the  constitution,  as  fully  as 
was  thought  right,  and  has  thus  excluded  the  power  of  legisla- 
tion by  the  states  on  these  subjects,  except  so  far  as  it  has  been 
permitted  by  congress;  although,  it  should  be  conceded,  that 
important  provisions  have  been  omitte<i,  or  that  others  which 
have  been  made  might  have  been  more  extended,  or  more  wisely 
devised. 

There  still  remains  another  question  to  be  considered,  which 
more  immediately  involves  the  merits  of  this  cause.  Admit 
that  the  legislature  of  Pennsylvania  could  not  constitutionally 
legislate  in  respect  to  delinquent  militia-men,  and*-  to  prescribe 
the  punishment  to  which  they  should  be  subject;  had  the  state 
court  martial  jurisdiction  over  the  subject,  so  as  to  enforce  the 
laws  of  congress  against  these  delinquents? 

This,  it  will  be  seen,  is  a  different  question  from  that  which 

has  been  just  examined.  That  respects  the  power  of  a  state 
legislature  to  legislate  upon  a  subject  on  which  congress  has 
declared  its  will.    This  concerns  the  jurisdiction  of  a  state 

military  tribunal  to  adjudicate  in  a  case  which  depends  on  a  law 
of  congress,  and  to  enforce  it. 

It  has  been  already  shown,  that  congress  has  prescribed  the 
punishment  to  be  inflicted  on  a  militia-man  detached  and  called 
forth,  but  who  has  refused  to  march ;  and  has  also  provided  that 
courts  martial  for  the  trial  of  such  delinquents,  to  be  composed 
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of  militia  officers  only,  shall  be  held  and  conducted  in  the  man- 
ner pointed  out  by  the  rules  and  articles  of  war. 

That  congress  might  have  vested  the  exclusive  jurisdiction 
in  courts  maiiial  to  be  held  and  conducte<l  as  the  laws  of  the 
United  States  have  prescribed,  will,  I  presume,  hardly  be  ques- 
tioneil.  The  offence  to  be  pimished  grows  out  of  the  constitu- 
tion and  laws  of  the  United  States,  an<l  is,  therefore,  clearly  a 
case  which  might  have  been  withdra\ni  from  the  concurrent 
jurisdiction  of  the  state  tribunals.  But  an  exclusive  jurisdic- 
tion is  not  given  to  courts  martial  deriving  their  authority 
under  the  national  government,  by  express  words; — ^the  question, 
then,  (and  I  admit  the  difficulty  of  it.)  occurs,  Is  this  a  case  in 
which  the  state  courts  martial  could  exercise  juiisdiction? 

Speaking  upon  the  subject  of  the  federal  judiciary,  "The  Fe^l- 
eralist "  distinctly  asserts  the  doctrine,  that  the  United  States, 
in  the  course  of  legislation  upon  the  objects  entrusted  to  their 
discretion,  may  commit  the  decision  of  causes  arising  upon  a 

particular  regulation  to  the  federal  courts  solely,  if  it  shouhl  be 
deemed  expedient;  yet,  that,  in  every  case,  in  which  the  state 
tribunals  should  not  be  expressly  excluded  by  the  acts  of  the 
national  legislature,  the}'  would,  of  course,  take  cognizance  of 
the  causes  to  which  those  acts  might  give  birth.* 

I  can  discover,  I  confess,  nothing  unreasonable  in  this  doc- 
trine; nor  can  I  perceive  any  inconvenience  which  can  grow  out 
of  it,  so  long  as  the  power  of  congress  to  withdraw  the  whole 
or  any  part  of  those  cases  from  the  jurisdiction  of  the  state 
courts  is,  as  I  think  it  must  be,  admitted. 

The  practice  of  the  general  government  seems  strongly  to 
contirni  this  doctrine;  for  at  the  first  session  of  congress  which 
conanenced  after  the  adoption  of  the  constitution  the  judicial 
system  was  formed;  and  the  exclusive  and  concurrent  jurisdic- 
tion c<'Uf erred  upon  the  courts  created  by  that  law  were  clearly 
distinguished  and  marked;  showing,  that,  in  the  opinion  of  that 
body,  it  was  not  sufficient  to  vest  an  exclusive  jurisdiction, 

•Letters  of  Publius,  or  The  Federalist;  No.  82. 
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where  it  was  deemed  proper,  merely  by  a  grant  of  jurisdiction 
generally.  In  particular,  this  law  grants  exclusive  juiisdiction 
to  the  circuit  courts  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  where  the  laws  of  the 
United  States  should  otherwise  provi<le;  and  this  will  account 
for  the  proviso  in  the  act  of  the  24th  of  Februar3%  1807,  (chapter 
75,)  conceniin^  the  forgery  of  the  notes  of  the  bank  of  the  United 
States,  "that  nothing  in  that  act  contained  should  be  con- 
strued to  deprive  the  courts  of  the  in<lividual  states  of  jurisdic- 
tion, under  the  laws  of  the  several  states,  over  offences  made 
punishable  by  that  act"  A  similar  proviso  is  to  be  found  in  the 
act  of  the  21st  of  April,  1800,  (chapter  49,)  concerning  the  coun- 
terfeiters of  the  current  coin  of  the  United  States.  It  is  clear, 
that,  in  the  opinion  of  congress,  tliis  saving  was  necessary  in 
order  to  authorize  the  exercise  of  concurrent  jurisdiction  by  the 
state  courts  over  those  offences;  and  there  cun  be  very  little 
doubt  but  that  this  opinion  was  well  founded.  The  judiciary 
act  had  vested  in  the  federal  courts  exclusive  jurisdiction  of  all 
offences  cognizable  under  the  authority  of  the  United  States, 
unless  where  the  laws  of  the  Unite<l  States  should  otherwise 
direct.  The  states  could  not,  therefore,  exercise  a  concurrent 
jurisdiction  in  those  cases,  without  coming  into  direct  collision 
with  the  laws  of  congress.  But  by  these  savings  congress  did 
provide  that  the  jurisdiction  of  the  federal  courts  in  the  speci- 
fied cases  should  not  be  exclusive;  and  the  concurrent  jurisdic- 
tion of  the  state  courts  was  instantly  restored,  so  far  as,  under 
state  authority,  it  could  be  exercised  by  them. 

There  are  many  other  acts  of  congress  which  permit  jurisdic- 
tion over  the  offences  therein  describe<i  to  be  exercised  by  state 
magistrates  and  courts;  not,  I  presume,  because  such  permis- 
sion was  considered  to  be  necessary  under  the  constitution,  in 
order  to  vest  a  concurrent  jurisdiction  in  those  tribunals;  but 
because,  without  it,  the  jurisdiction  was  exclusively  vested  in 
the  national  courts  by  the  judiciary  act,  and,  consequently,  could 
not  be  otherwise  exercised  by  the  state  courts.  For  I  hold  it  to 
be  perfectly  clear,  that  congress  cannot  confer  jurisdiction  upon 
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any  courts  but  such  as  exist  under  the  constitution  and  laws  of 
the  Unite<l  States,  although  the  state  courts  may  exercise  juris- 
diction in  cases  authorized  by  the  laws  of  the  state,  and  not 
prohibited  by  the  exclusive  jurisdiction  of  the  federal  courts. 

What,  then,  is  the  real  object  of  the  law  of  Pennsylvania 
which  we  are  consi<lering?  I  answer,  to  confer  authority  upon 
a  state  court  martial  to  enforce  the  laws  of  the  Unitecl  States 
against  delinquent  militia-men  who  had  disobeyed  the  call  of 
the  president  to  enter  into  the  service  of  the  United  States; 
for,  except  the  provisions  for  vesting  this  jurisdiction  in  such  a 
court,  this  act  is,  in  substance,  a  re-enactment  of  the  acts  of 
congress,  as  to  the  description  of  the  offence,  the  nature  and 
extent  of  the  punishment,  and  the  collection  and  appropriation 
of  the  fines  imposed. 

Why  might  not  this  court  martial  exercise  the  authority  thus 
veste<l  in  it  by  this  law?  As  to  crimes  and  offences  against  tiie 
United  States,  the  law  of  congress  ha4l  vested  the  cognizance 
of  them  exclusively  in  the  fe<leral  courts.  The  state  courts, 
therefore,  could  exercise  no  juris<liction  whatever  over  such 
offences,  imless  where,  in  particular  cases,  other  laws  of  tiie 
United  States  had  otherwise  j)rovide<l;  and  wherever  sucli  pro- 
vision was  made,  the-  chiim  of  exclusive  jurisdiction  to  tlie  par- 
ticular cases  was  withdrawn  bv  the  United  States,  an<l  the  con- 
current  juris<liction  of  the  state  courts  was  eo  imtanti  restored, 
not  by  way  of  grant  from  the  national  government,  but  by  the 
removal  of  a  disability  before  imposed  ujwn  the  state  tribunals. 

But  military  offences  are  not  included  in  the  act  of  congress 
.conferring  jurisdiction  upon  the  circuit  and  district  courts;  no 
person  has  ever  contended  that  such  offences  are  cognizable 
before  the  common  law  courts.  The  militia  laws  have,  there- 
fore, provided  that  the  offence  of  disobedience  to  the  president's 
call  upon  the  militia  shall  be  cognizable  by  a  court  martial  of 
the  United  States;  but  an  exclusive  cognizance  is  not  conferred 
ui)on  that  court,  as  it  had  been  upon  the  common  law  courts  as 
to  other  offences,  by  the  ju<lii'iary  act.  It  follows,  then,  as  I 
conceive,  that  jurisdiction  over  this  offence  remains  to  be  con- 

5  Wh.  ta. 


HOUSTON    V.   MOORE.  573 

currently  exercised  by  the  national  and  state  courts  martial, 
since  it  is  authorized  by  the  laws  of  the  state,  and  not  prohib- 
ited by  those  of  the  United  States.  Where  is  the  repugnance 
of  the  one  law  to  the  other?  The  jurisdiction  was  clearly  con- 
current over  militia-men  not  engaged  in  the  service  of  the 
United  States;  and  the  acts  of  congress  have  not  disturbed  this 
state  of  things  by  asserting  an  exclusive  jurisdiction.  They 
certainly  have  not  done  so  in  terms;  and  I  do  not  think  that 
it  can  be  made  out  by  any  fair  construction  of  them.  The  act 
of  1795  merely  declares  that  this  offence  shall  be  tried  by  a 
court  martial.  This  was  clearly  not  exclusive;  but,  on  the  con- 
trary, it  would  seem  to  import  that  such  court  might  be  held 
under  national  or  state  authority. 

The  act  of  1814  does  not  render  the  jurisdiction  necessarily 
exclusive.  It  provides  that  courts  martial  for  the  trial  of  militia, 
drafted  and  calle<l  forth,  shall,  when  necessary,  be  appointe<l, 
held  and  conducted,  in  the  manner  prescribjeii  by  the  rules  of 
war. 

If  the  mere  assignment  of  jurisdiction  to  a  particular  court 
does  not  necessarily  render  it  exclusive,  as  I  have  already  en- 
deavored to  prove,  then  it  would  follow  that  this  law  can  have 
no  such  effect;  unless,  indeed,  there  is,  a  difference  in  this  re- 
spect between  the  same  language,  when  applied  to  military  and 
to  civil  courts;  and  if  there  be  a  difference,  I  have  not  been  able 
to  perceive  it.  But  the  law  uses  the  expression  ^^when  neces- 
sary." How  is  this  to  be  understood?  It  may  mean,  I  acknowl- 
edge, whenever  there  are  delinquents  to  try;  but,  surely,  if  it 
import  no  more  than  this,  it  was  very  unnecessarily  used,  since 
it  would  have  been  sufficient  to  say  that  courts  martial  for  the 
trial  of  militia  called  into  service  should  be  formed  and  con- 
ducted in  the  manner  prescribed  by  the  law.  The  act  of  1795 
had  declared  who  were  liable  to  be  tried,  but  had  not  said  with 
precision  before  what  court  the  trial  should  be  had.  This  act 
describes  the  court;  and  the  two  laws  being  construed  together 
would  seem  to  mean  that  every  such  delinquent  as  is  described 
in  the  act  of  1795  should  pay  a  certain  fine,  to  be  determined 
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au(l  adjudged  by  a  court  martial,  to  be  composed  of  militia  ofii- 
cers,  to  be  appointed  and  conducte<I  in  the  manner  pi'escribed 
by  the  articles  of  war.  These  words,  "when  necessary,"  have 
no  definite  meaning,  if  they  are  confined  to  the  existence  of 
cases  for  trial  before  the  couit.  But  if  they  be  constiiied  (as 
I  think  they  ought  to  be)  to  apply  to  trials  rendere<l  necessary 
by  the  omission  of  the  states  to  j)rovide  for  state  courts  martial 
to  exercise  a  jurisdiction  in  the  case,  or  of  such  courts  to  take 
cognizance  of  them  when  so  authorize<l,  they  have  an  important 
and  a  useful  meaning.  If  the  state  court  martial  proceeds  to  take 
cognizance  of  the  cases,  it  may  not  appear  necessary  to  the 
j)roper  officer  in  the  service  of  the  United  States  to  summon  a 

court  to  try  the  same  cases ;  if  they  do  not,  or  for  want  of  author- 
irv  cannot  trv  them,  then  it  mav  be  deemed  necessary  tn  con- 

vene  a  court  mai'tial  under  the  articles  of  war,  to  take  and  to  ex- 
ercise the  jurisdiction. 

There  are  two  objections  which  were  made  by  the  plaintifTs 
counsel  to  the  exercise  of  juris<liction  in  this  case  by  the  state 
court  martial,  which  remain  to  be  noticed. 

1.  It  was  contended,  that,  if  the  exercise  of  this  jurisdiction 
be  admitted,  the  sentence  of  the  court  would  either  oust  the  jur- 
isdiction of  the  United  States  court  martial,  or  might  subject 
the  accused  to  be  twice  tried  for  the  same  offence.  To  this  I 
answer,  that,  if  the  jurisdiction  of  tlie  two  courts  be  concurrent, 
the  sentence  of  either  court,  either  of  conviction  or  acquittal, 
might  be  i)leaded  .in  bar  of  the  prosecution  before  the  other,  as 
much  so  as  the  ju<lgment  of  a  state  court,  in  a  civil  case  of  con- 
current jurisdiction,  may  be  pleaded  in  bar  of  an  action  for  the 
same  cause  instituted  in  a  circuit  court  of  the  United  States. 

Another  objection  is,  that,  if  the  state  court  martial  liad  au- 
thoritv  to  trv  these  men,  the  governor  of  that  state,  in  case  of 
conviction,  might  have  i)ardone(l  them.  I  am  by  no  means  sat- 
isfie<l  that  he  could  have  done  so;  but  if  he  could,  this  would 
only  furnish  a  reason  why  congress  should  vest  the  jurisdiction 
in  these  cases  exclusively  in  a  court  martial  acting  under  the 
authority  of  the  United  States. 
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Upon  the  whole,  I  am  of  opinion,  after  the  most  laborious 
examination  of  this  delicate  question,  that  the  state  court  mar- 
tial had  a  concurrent  jui'isdiction  with  the  tribunal  pointed  out 
by  the  acts  of  congress  to  try  a  militia-man  who  had  disobeye<I 
the  call  of  the  president,  and  to  enforce  the  laws  of  congress 
against  such  delinquent;  and  that  this  authority  will  remain  to 
be  so  exercised  until  it  shall  please  congress  to  vest  it  exclu- 
sively elsewhere,  or  until  the  state  of  Pennsylvania  shall  with- 
draw from  their  court  martial  the  authority  to  take  such  jurisdic- 
tion. At  all  events,  this  is  not  one  of  those  clear  cases  of  repug- 
nance to  the  constitution  of  the  iruited  States,  where  I  shouhi 
feel  myself  at  liberty  to  declare  the  law  to  be  unconstitutional, 
the  sentence  of  the  court  coram  non  judicc,  and  the  judgment 
of  the  supreme  court  of  Pennsylvania  erroneous  on  these 
grounds. 

Two  of  the  judges  are  of  opinion  that  the  law  in  question  is 
unconstitutional,  and  that  the  judgment  below  ought  to  be 
reversed. 

The  other  judges  are  of  opinion  that  the  judgment  ought  to 
be  affirmed ;  but  they  do  not  concur  in  all  respects  in  the  i^easons 
which  iofluence  my  opinion. 


We  subjoin  the  dissenting  opinion  of  Judge  Story  : — 

The  only  question  which  is  cognizable  by  this  court,  upon 
this  voluminous  record,  arises  from  a  very  short  paragi*aph  in 
the  close  of  the  bill  of  exceptions.  It  there  appears,  that  the 
plaintiflP  prayed  the  state  court  of  common  pleas  to  instruct  the 
jury  that  the  first,  second,  and  third  paragraphs  of  the  twenty- 
first  section  of  the  statute  of  Pennsylvania  of  the  28th  of  March, 
1814,  "so  far  as  thev  related  to  tiie  militia  called  into  the  ser- 
vice  of  the  United  States,  under  the  laws  of  congress,  and  who 
failed  to  obey  the  orders  of  the  president  of  the  United  States, 
are  contrarv  to  the  constitution  of  the  Unite<l  States  and  the 
laws  of  congress  made  in  pursuance  thereof,  and  are,  there- 
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fore,  null  and  void.''  The  court  instructed  the  jur>  that  these 
paragi-aiihs  wei'e  not  contrary  to  the  constitution  or  laws  of 
the  United  States,  and  were,  thei-efore,  not  null  and  void.  This 
opinion  has  been  afiirmed  by  the  highest  state  tribunal  of  Penn- 
sylvania, and  judgment  has  been  there  pi*onounced  in  pursuance 
of  it  in  favor  of  the  defendant  The  cause  stands  before  us 
upon  a  WTit  of  error  from  this  last  judgment;  and  the  nake<l 
question  for  us  to  decide  is,  whether  the  paragraphs  alluded  to 
are  repugnant  to  the  constitution  or  laws  of  the  United  States; 
if  so,  the  judgment  must  be  revei-sed;  if  otherwise,  it  ought  to 
be  affirmed^ 

Questions  of  this  nature  are  always  of  great  importance  and 
delicacy.  They  involve  interests  of  so  much  magnitude,  and 
of  such  deep  and  i)ermanent  public  concern,  that  they  cannot 
but  be  approached  with  uncommon  anxiety.  The  sovereignty 
of  a  state  in  the  exercise  of  its  legislation  is  not  to  be  impaire4l, 
unless  it  be  clear  that  it  has  transcende<l  its  legitimate  authority ; 
nor  ought  any  power  to  be  sought,  much  less  to  be  adjudged, 
in  favor  of  the  United  States,  unless  it  be  clearly  witliin  the 
reach  of  its  constitutional  charter.  Sitting  here,  A\e  are  not  at 
liberty  to  ad<i  one  jot  of  powei*  to  tlie  national  government  be- 
yond what  the  peoi)le  have  granted  by  the  constitution;  and, 
on  the  other  hand,  we  are  boun<l  to  support  that  constitution  as 
it  siuiKls,  and  to  give  a  fair  and  rational  scope  to  all  the  powers 
which  it  clearly  contains. 

The  constitution  containing  a  grant  of  powers,  in  many  in- 
stances similar  to  those  already  existing  in  the  state  govern- 
ments, and  some  of  these  being  of  vital  importance  also  to  state 
authority  and  state  legislation,  it  is  not  to  be  a<lmitted,  that  a 
mere  grant  of  such  powers  in  affirmative  tei'jus  to  congress  does, 
j)er  aCj  transfer  an  exclusive  sovereignty  on  such  subjects  t-*) 
the  latter.  On  the  contiury,  a  reasonable  interpretation  of  that 
instrument  necessarily  leads  to  the  conclusion,  that  tlie  powers 
so  granted  are  never  exclusive  of  siuular  powers  existing  in 
the  states,  unless  where  the  constitution  has  expressly  in  terms 
given  an  exclusive  power  to  congress,  or  the  exercise  of  a  like 
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power  is  prohibited  to  the  states,  or  there  is  a  direct  repugnancy 
or  incompatibility  in  the  exercise  of  it  by  the  states.  The  ex- 
ample of  the  first  class  is  to  be  foun<l  in  the  exclusive  legisla- 
tion delegated  to  congress  over  places  purchased,  by  the  consent 
of  the  legislature  of  the  state  in  which  the  same  shall  be,  for 
forts,  arsenals,  dock-yards,  &c.;  of  the  secon<l  class,  the  prohi- 
bition of  a  state  to  coin  money  or  emit  bills  of  ci'edit;  of  the 
third  class,  as  this  court  have  already  held,  the  power  to  estab- 
lish a  uniform  inile  of  naturalization,*  and  the  delegation  of 
admiralty  and  maritime  jurisdiction.f  In  all  other  cases,  not  fall- 
ing within  the  classes  already  mentioned,  it  seems  unquestion- 
able, that  the  states  retain  concurrent  authority  with  congi'ess, 
not  only  upon  the  letter  and  spirit  of  the  eleventh  amendment 
of  the  constitution,  but  upon  the  soundest  principles  of  general 
reasoning.  There  is  this  resen^e,  however,  that,  in  cases  of 
concurrent  authority,  where  the  laws  of  the  states  and  of  the 
union  are  in  direct  and  manifest  collision  on  the  same  subject, 
those  of  the  union  being  "the  supreme  la\\'  of  the  lan<l  '■  are  of 
paramount  authority,  and  the  state  laws,  so  far,  and  so  far  only, 
as  such  incompatibility  exists,  must  necessarily  yield. 

Such  are  the  general  pnnciples  by  which  my  judgment  is 
guided  in  every  investigation  on  constitutional  points.  I  do  not 
know  that  they  have  ever  been  seriously  doubted.  They  com- 
mend themselves  by  their  intrinsic  equity,  and  have  been  amply 
justified  by  the  opinions  of  the  great  men  under  whose  guidance 
the  constitution  was  framed,  as  well  as  by  the  practice  of  the 
government  of  the  union.  To  desert  them  would  be  to  deliver 
ourselves  over  to  endless  doubts  and  difficulties ;  and,  probably, 
to  hazard  the  existence  of  the  constitution  itself.  With  these 
principles  in  view,  let  the  question  now  before  the  court  be  ex- 
amined. 

The  constitution  declares  that  congress  shall  have  power  "to 
provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 

♦  CkircLC  V.  Chiracy  2  Wheaton's  Reporta,  259,  269. 

t  Martin  v.  Hunier,  1  Whcaton'g  Reports,  304,  337.  And  see  The  Federaliit, 
No.  32. 
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union,  suppress  insun*ections,  and  repel  invasions;"  and  "to 
provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the 
senice  of  the  Unite<l  States,  reserving  to  the  states  respectively 
the  appointment  of  the  officers,  and  the  authority-  of  training 
the  militia  according  to  the  discipline  prescribed  by  congress. -' 
It  is  almost  too  plain  for  argument  that  the  power  here  given 
to  congress  over  the  militia  is  of  a  limited  nature,  and  coniine<i 
to  the  objects  specified  in  these  clauses;  and  that,  in  all  other 
respects,  and  for  all  other  purposes,  the  militia  are  subject  to 
the  control  and  government  of  the  state  authorities.  Nor  can 
the  reservation  to  the  states  of  the  appointment  of  the  officersy 
and  of  the  authority  of  training  the  militia  according  to  the  dis- 
cipline prescribed  l)y  congress,  be  justly  considered  as  weaken- 
ing this  conclusion.  That  reservation  constitutes  an  exception 
merely  from  the  power  given  to  congress  "to  provide  for  organ- 
izing, arming,  and  disciplining  the  militia;*'  and  is  a  limitation 
upon  the  authority  which  would  otherwise  have  devolve<l  upon 
it  as  to  the  ai>i)ointment  of  officers.  But  the  exception  from  a 
given  power  cannot,  upon  any  fair  reasoning,  be  considered  as 
an  enumeration  of  all  the  powers  which  belong  to  the  states 
over  the  militia.  What  those  powers  are  must  depend  upon 
their  own  constitutions;  and  what  is  not  taken  away  by  the 
constitution  of  the  United  States  must  be  considered  as  retained 
by  the  states  or  the  people.  The  exception,  then,  ascertains 
ODly  that  congress  have  not,  and  that  the  states  have,  the  power 
to  appoint  the  officers  of  the  militia,  and  to  train  them  according 
to  the  discipline  prescribed  by  congress.  Nor  does  it  seem 
necessary  to  contend  that  the  power  "to  provide  for  organizing, 
arming,  and  disciplining:  the  militia"  is  exclusively  vested  in 
congress.  It  is  merely  an  affirmative  power,  and  if  not  in  its 
OTNTi  nature  incompatible  with  the  existence  of  a  like  power  in 
the  states,  it  may  well  leave  a  concurrent  power  in  the  latter. 
But  when  once  congress  has  carried  this  power  into  effect,  its 
laws  for  the  organization,  armiog,  and  discipline  of  the  militia 
are  the  supreme  law  of  the  land;  and  all  interfering  state  regula- 
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tions  must  necessarily  be  suspended  in  their  operation.  It 
would  certainly  seem  reasonable,  that,  in  the  absence  of  all 
interfering  provisions  by  congress  on  the  subject,  the  states 
should  have  authority  to  organize,  arm,  and  discipline  their 
own  militia.  The  general  authority  retained  by  them  over  the 
militia  would  seem  to  draw  after  it  these,  as  necessary  incidents. 
If  congress  should  not  have  exercised  its  own  power,  how,  upon 
any  other  construction  than  that  of  a  concurrent  power,  coidd 
the  states  sufficiently  provide  for  their  own  safety  against  domes- 
tic insurrection,  or  the  sudden  invasion  of  a  foreign  enehiy  ? 
They  are  expressly  prohibited  from  keeping  troops  or  ships  of 
war  in  time  of  peace;  and  this,  undoubtedly,  upon  the  supposi- 
tion, that,  in  such  cases,  the  militia  woidd  be  their  natural  and 
sufficient  defence.  Yet  what  woidd  the  militia  be  without  organ- 
ization, arms,  and  discipline?  It  is  certainly  not  compulsory 
upon  congress  to  exercise  its  own  authoritj-  upon  this  subject. 
The  time,  the  mode,  and  the  extent,  must  rest  upon  its  means 
and  sound  discretion.  If,  therefore,  the  present  case  turned 
upon  the  question,  whether  a  state  might  organize,  arm,  and 
discipline  its  own  militia,  in  the  absence  of,  or  subordinate  to, 
the  regulations  of  congress,  I  am  certainly  not  prepared  to  deny 
the  legitimacy  of  such  an  exercise  of  authority.  It  does  not 
seem  repugnant  in  its  nature  to  the  grant  of  a  like,  paramount 
authority  to  congress;  and  if  not,  then  it  is  retained  by  the 
states.  The  f  fth  amendment  to  the  constitution,  declaring,  that, 
"a  well  regulated  udlitia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed,"  may  not,  perhaps,  be  thought  to  have  any 
important  bearing  on  this  point.  If  it  have,  it  confirms  and 
illustrates,  rather  than  impugns,  the  reasoning  already  sug- 
gested. 

But  congress  have,  also,  the  power  to  provide  "for  governing 
such  part  of  the  militia  as  may  be  employed  in  the  service  of 
the  United  States."  It  has  not  been  attempted  in  argument,  to 
establish  that  this  power  is  not  exclusively  in  congress;  or  that 
the  states  have  a  concurrent  power  of  governing  their  own  militia 
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when  in  the  service  of  the  union.    On  the  contrary,  the  reverse 
has  been  concedes!  both  here  and  before  the  other  tribunals 
in  which  this  cause  has  been  so  ablv  and  leamedlv  discusse<l. 
And  there  certainly  ai*e  the  strongest  reasons  for  this  construc- 
tion.   When  the  niilitia  is  called  into  the  actual  service  of  the 
Unite<l  States,  by  which  I  understand  actual  employment  in 
service,  the  constitution  declares  that  the  president  shall  be 
the  comman<ler-in-chief.    The  militia  of  several  states  may,  at 
the  same  time,  be  called  out  for  the  jmblic  defence;  and  to  sup- 
pose each  state  couM  have  an  authority  to  govern  its  own  militia 
in  such  cases,  even  subordinate  to  the  I'egulations  of  congress, 
seems  utterlv  inconsistent  with  that  unitv  of  command  and 
action  on  which  the  success  of  all  military'  operations  must  essen- 
tially depen<l.    There  never  could  be  a  stronger  case  put,  from 
the  argument  of  public  inconvenience,  against  the  adoption  of 
such  a  doctrine.    It  is  scarcely  possible,  that  any  interference, 
however  small,  of  a  state,  under  such  circumstances,  in  the  gov- 
ernment of  the  militia,  would  not  materially  embarrass,  and 
directly,  or  indirectly,  impugn  the  authority  of  the  union.    In 
most  cases  there  would  be  an  utter  repugnancy.    It  would  seem, 
therefore,  that  a  rational  interpretation  must  construe  this  power 
as  exclusive  in  its  own  nature,  and  belonging  solely  to  congress. 
The  remaining  clause  gives  congress  power  **to  provide  for  call- 
ing forth  the  militia  to  execute  the  laws  of  the  union.  supj)ress 
insurrections,  an<l  repel  invasions."    Does  this  clause  vest  in 
congress  an  exclusive  power,  or  leave  to  the  states  a  concurrent 
I>ower  to  enact  laws  for  the  same  i)urposes  ?    This  is  an  impor- 
tant question,    bearing   directly   on   tlie  case   before   us,   and 
deserves  serious  deliberation.    The  jdaintiff  contends  that  the 
l)ower  is  exclusive  in  congress;  the  defendant,  that  it  is  not 

In  considering  this  question  it  is  always  to  be  kept  in  view, 
that  the  case  is  not  of  a  new  power  granted  U)  congress  where 
no  similar  power  already  existe<i  in  the  states.  On  the  con- 
trary, the  states,  in  virtue  of  their  sovereignty,  possessed  general 
authority  over  their  own  militia;  and  the  cimstitution  carved 
out  of  that  a  specific  power  in  certain  enumerated  cases.    But 
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the  in'ant  of  such  a  power  is  not  necessarily  exclusive,  unless 
the  i*etaining  of  a  concurrent  power  by  the  states  be  clearly  I'e- 
pugnant  to  the  grant.  It  does  not  strike  nie,  that  there  is  any 
i-eimjmancy  in  such  concurrent  power  in  the  states.  Why  may 
not  a  state  call  foi*th  its  own  niiiitia  in  aid  of  the  United  States, 
t<>  execute  the  laws  of  the  union,  or  suppi'ess  insuri'ections,  or 
i*epel  invasions  ?  It  would  certainly  seem  lit  that  a  state  might 
so  do,  whei'e  the  insun-ection  or  invasion  is  within  its  own  terri- 
tory, and  directed  against  its  own  existence  or  authority;  and 
yet  these  are  cases  to  which  the  power  of  congress  pointedly 
applies.  And  the  execution  of  the  laws  of  the  union  within 
its  territory  may  not  be  less  vital  to  its  rights  and  authority  than 
the  suppression  of  a  rebellion,  or  the  repulse  of  an  enemy.  I 
do  not  say  that  a  state  may  call  forth,  or  claim  under  its  own 
command,  that  portion  of  it«  militia  which  the  United  States 
have  alrea<ly  called  forth,  and  hold  employed  in  actual  service. 
There  would  be  a  repugnancy  in  the  exeixjise  of  such  an  author- 
itv  un<ler  such  circumstances.  But  whv  mav  it  not  call  forth 
and  employ  the  I'est  of  its  militia  in  aid  of  the  United  States, 
for  the  constitutional  purposes  ?  It  could  not  clash  A\ith  the 
exercise  of  the  authority  confide<i  to  congi-ess;  and  yet  that  it 
must  necessarily  clash  \\ith  it  in  all  cases  is  the  sole  gi'ound  upon 
which  the  authority  of  congress  can  be  deemed  exclusive.  I  am 
not  prepared  to  assert  that  a  concurrent  power  is  not  retainei 
by  the  states  to  provide  for  the  calling  forth  of  its  own  militia, 
as  auxiliary  to  the  power  of  congress,  in  the  enumerate<l  cases. 
The  argument  of  the  plaintiff  is,  that,  when  a  power  is  granted 
to  congi'ess  to  legislate  in  specific  cases,  for  purposes  growing 
out  of  the  union,  the  natural  conclusion  is  that  the  power  is 
designed  to  be  exclusive;  thai  the  power  is  to  be  exercised  for 
the  good  of  the  whole,  b}*  the  will  of  the  whole,  and  consistent 
with  the  interests  of  tlie  whole;  and  that  these  objects  can  no- 
wh.ei*e  be  so  clearly  seen,  or  so  thoroughly  weighed,  as  in  con- 
gress, where  the  whole  nation  is  represented.  ]iut  the  argu- 
ment proves  too  much ;  and,  pursued  to  its  full  extent,  it  would 
establish  that  all  the  powers  granted  to  congress  are  exclusive, 
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unless  where  conciirreiit  authority  is  expressly  reserved  to  the 
states.  But  assuming  the  states  to  possess  a  concurrent  power 
on  tills  subject,  still  the  principal  difficulty  i*euiains  to  be  cori- 
si<lere<l.  It  is  conceded  on  all  sides,  and  is,  indee^l,  beyond  all 
reasonable  doubt,  that  all  state  laws  on  this  subject  are  subordi- 
nate to  those  constitutionally  enacted  bv  c^npress,  and  that, 
if  there  be  any  conflict  or  i-eimpiancy  between  thenu  the  state 
laws  to  that  extent  are  inoperative  and  void.  And  this  bringrs 
us  to  a  consideration  of  the  actual  leglislation  of  congress,  and  of 
Pennsylvania,  as  to  the  point  in  controversy. 

In  the  execution  of  the  i>ower  to  provide  for  the  calling  forth 
of  the  ndlitia,  it  cannot  well  be  denied,  that  congress  may  pass 
laws  to  make  its  call  effectual,  to  punish  disol)edience  to  its  call, 
to  erect  tribunals  for  the  ti-ial  of  offendei-s,  and  to  <iirect  the 
modes  of  proceeding  to  enforce  the  penalties  attached  to  such 
disol:>eflience.  In  its  very  essence,  too,  the  offence  created  by 
such  laws  must  be  an  offence  exclusively  against  the  United 
States,  since  it  grows  solely  oat  of  the  breach  of  duties  due  to 
the  United  States  in  virtue  of  its  positive  legislation.  To  deny 
the  authority  of  congress  to  legislate  to  this  extent  would  be  to 
deny  that  it  had  authorir\'  to  make  all  laws  necessaiy  and  proper 
to  carry  a  given  power  into  execution;  to  require  the  end,  and 
yet  deny  the  only  means  adequate  to  attjiin  that  en<l.  Such  a 
construction  of  the  constitution  is  wholly  inadmissible. 

The  authority  of  congi'ess  being  then  unquestionable,  let  us 
see  to  what  extent  and  in  what  manner  it  has  been  exercised. 
By  the  act  of  the  28th  of  February,  171)o,  i chapter  101,)  con- 
gress have  provided  for  the  calling  forth  of  the  militia  in  the 
cases  enumerated  in  the  constitution.  The  tirst  section  provides, 
"that,  whenever  the  United  States  shall  be  inva<le<l,  or  be  in 
imminent  danger  of  invasion,  from  any  foreign  nation,  or  Indian 
tribe,  it  shall  be  lawful  for  the  president  of  the  Unite<l  States  to 
call  forth  such  numl)er  of  the  militia  of  the  state  or  states,  most 
convenient  to  the  place  of  danger,  or  scene  of  action,  as  he  may 
judge  necessary  to  repel  such  invasion,  and  to  issue  his  orders, 
for  that  purpose,  to  such  officer  or  officers  of  the  militia  as  he 
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shall  think  proper/'  It  then  proceeds  to  make  a  provision  sub- 
stantially the  same  in  cases  of  domestic  insurrections.  And  in 
like  manner,  the  second  secticm  proceeds  to  provide  for  cases 
where  the  execution  of  the  laws  is  opposed  or  obsti'ucted  by 
combinations  too  powerful  to  be  suppressed  by  the  ordinary' 
course  of  judicial  i)roceedings.  The  fourth  section  provides 
that  **the  militia  employed  in  the  service  of  the  United  States 
shall  be  subject  to  the  same  rules  and  articles  of  w^ar  as  the 
troops  of  the  United  States/'  The  fifth  section  (which  is  very 
material  to  our  present  puri)ose)  pi*ovides  -'that  every  officer, 
non-commissioned  officer,  or  private,  of  the  militia,  who  shall 
fail  to  obey  any  of  tlie  orders  of  the  i)resident  of  the  Unite<l 
States,  in  the  cases  before  recited,  shall  forfeit  a  sum  not  ex- 
ceeding one  year's  pay,  and  not  less  than  one  month's  pay,  to 
be  determined  and  adjudged  by  a  court  martial;  and  such  officer 
shall,  moreover,  be  liable  to  be  cashiered  by  a  sentence  of  a 
court  martial,  and  be  incapacitated  from  holding  a  commission 
in  the  militia  for  a  term  not  exceeding  twelve  montlis,  at  the 
discretion  of  the  said  court;  and  such  non-commissione<l  officers 
and  privates  shall  be  liable  to  be  imprisoned  by  a  like  sentence, 
on  failure  of  payment  of  the  fines  adjudged  against  them,  for 
one  calendai'  month  for  every  five  doUai's  of  such  fine/'  The 
sixth  section  declares  '*  that  courts  martial  for  the  trial  of  militia 
shall  be  composed  of  militia  officers  only."  The  seventh  an3 
eighth  sections  provide  for  the  collection  of  the  fines  by  the 
marshal  and  deputies,  and  for  the  payment  of  them,  when  col- 
lected, into  the  treasury-  of  the  Unite<l  States. 

The  second  section  of  the  militia  act  of  Pennsylvania,  passe<i 
the  28th  of  Mai'ch,  1814,  provides,  **that,  if  any  commissioned 
officer  of  the  militia  shall  have  neglected  or  refused  to  serve, 
when  called  into  actual  service  in  pursuance  of  any  order  or 
requisition  of  the  president  of  the  United  States,  he  shall  be 
liable  to  the  penalties  defined  in  the  act  of  congress  of  the  United 
States,  passed  on  the  28th  of  February,  1705,"  and  then  i)ro- 
cee<ls  to  enumerate  them;  and  then  declai'es  "that  each  and 
every  non-commissioned   officer  and  private,   who  shall  have 
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nejjleeted  or  I'efustMl  to  serve  when  calle<l  into  actual  sernce  in 
pursuance  of  an  order  or  rec]uisition  of  the  ju-esident  of  the 
United  States,  shall  l)e  liable  to  the  penalties  defined  in  the  same 
act,'*  an<l  then  in*i>ceeds  to  enumerate  them.  And  to  each  clause 
is  added,  "or  shall  l)e  liable  t4>  any  j>enalty  which  may  have  been 
prescribed  since  the  date  of  the  i>assaj;e  of  the  said  act-,  or  which 
may  hereafter  be  prescribed  by  any  law  of  the  United  States." 

# 

It  then  further  provi<les  that,  "within  ime  month  after  the  ex- 
juration  of  the  time  for  which  any  detachment  of  militia  shall 
have  been  called  into  tlie  service  of  the  United  States,  by  or  in 
pursuance  of  orders  from  the  president  of  the  United  States,  the 
priiper  brigade  inspector  shall  summon  a  general  or  a  regimental 
ccui  t  martial,  as  the  case  may  be,  for  the  trial  of  such  i)ei'son  or 
persons  belonging  to  the  detachment  calle<l  out,  who  shall  hare 
refused  or  neglected  to  mai-ch  therewith,  or  to  furnish  a  sufficient 
substitute,  or  who,  after  having  marched  thei*ei;\ith,  shall  have 
retiu'ued  without  leave  from  his  commanding  officer,  of  which 
delinquents  the  proper  brigade  insi)ector  shall  furnish  to  the 
said  court  mai'tial  an  accurate  list.  And  as  soon  as  tlie  said 
court  mai'tial  shall  have  dwided  in  each  of  the  cases  which 
shall  be  submitted  to  tlieir  consideration,  the  ju'esident  thei'eof 
shall  furnish  to  the  marshal  of  the  United  States,  or  to  his 
dei»uty,  an<l  also  to  the  comj)tn»ller  of  the  treasury  of  the  Unite<l 
States,  a  list  of  the  delinquents  lined,  in  order  that  the  further 
proceedings  directe<l  to  be  had  thereon  by  the  laws  of  the  Unitefl 
States  may  be  comj>leted." 

It  is  ai)i>arent  from  this  summary,  that  each  of  the  acts  in 
question  has  in  view  thi^  same  objects,  the  punishment  of  any 
peisons  behmging  to  the  militia  of  the  state,  who  shall  he  called 
forth  into  the  service  of  the  Uniti^d  States  by  the  ])resi<lent.  and 
refuse  to  i>erform  their  duty.  l>otii  intiict  the  same  penalties 
for  the  same  acts  of  disobedience.  In  the  act  of  171)5  it  is  the 
failure  "to  obey  the  orders  of  the  president  in  any  of  the  cases 
befoi*e  recited:"  and  those  orders  are  such  as  he  is  authorize*! 
to  give  by  the  tirst  an<l  se<Mmd  sections  of  the  act.  namely,  to 
"call  forth  "  the  militia  to  execute  the  laws,  to  suppi^ess  insur- 
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rections,  and  i*epel  invasions.  In  the  act  of  Pennsylvania  it  is 
the  neglect  or  refusal  "to  serve  when  called  into  actual  service 
in  pui^suance  of  any  ordei's  of  the  president,'-  which  orders  can 
only  be  under  the  act  of  1795.  An<l,  to  demonsti'ate  this  con- 
striction more  fully,  the  delinquent  is  made  liable  to  the  penal- 
ties detined  in  the  same  act;  and  this  again  is  followed  by  a 
clause  varying  the  penalties  so  as  to  conform  to  those  which  from 
time  to  time  may  be  inflicted  by  the  laws  of  the  United  States 
for  the  same  offence.  80  that  there  can  be  no  reasonable  doubt 
that  the  legislature  of  Pennsylvania  meant  t<»  punish  by  its  ovm 
courts  martial  an  offence  against  the  United  States  created  by 
their  laws,  by  a  substantial  re-enactment  of  those  laws  in  its 
own  militia  code. 

No  doubt  has  been  here  breathed  of  the  constitutionalits'  of 
the  lU'ovisions  of  the  act  of  1795,  and  they  are  believed  to  be, 
in  all  respects,  within  the  legitimate  authority  of  congress.  In 
the  construction,  however,  of  this  act  the  parties  are  at  variance. 
The  plaintiff  contends,  that,  from  the  time  of  the  calling  forth 
of  the  militia  by  the  presi<leut.  it  is  to  be  considered  as,  ipso 
factfj,  "employed  in  the  service  of  the  United  States.-'  ^\ithin 
the  meaning  of  the  constitution  and  the  act  of  1795;  and,  there- 
fore, to  be  exclusively  governed  by  congress.  On  the  other 
hand,  the  defendant  contends  that  there  is  no  distinction  be- 
tween the  "calling  forth,"  and  the  "employment  in  service,"  of 
the  militia,  in  the  act  of  1795,  both  meaning  actual  mustering 
in  sei'vice,  or  an  effectual  calling  into  service;  that  the  states 
retain  complete  authority  over  the  militia,  notwithstanding  the 
call  of  the  president,  until  it  is  obeyed  by  going  into  service; 
that  the  exclusive  authority  of  the  United  States  does  not  com- 
mence until  the  drafted  troops  are  mustered,  and  in  the  actual 
pay  and  service  of  the  union ;  and  further,  that  the  act  of  1795 
was  never  intended,  by  its  language,  to  apply  its  penalties,  ex- 
cept to  militia  in  the  latter  predicament,  leaving  disobedience  to 
the  president's  call  to  be  punished  by  the  states  as  an  offence 
against  state  authority. 

Upon  the  most  mature  reflection,  it  is  my  opinion,  that  there 
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is  a  sound  distmction  between  the  "calling  forth  '■  of  the  mili- 
tia, and  their  being  in  the  **  actual  service  *'  or  **  employment " 
of  the  United  States,  contemplated  both  in  the  constitution  and 
acts  of  congress.  The  constitution,  in  the  clause  already  ad- 
Terted  to,  enables  congi*ess  to  provide  for  the  government  of  such 
part  of  the  militia  **as  may  be  employed  in  the  service  of  the 
United  States,"  and  makes  the  pi*esident  commander-in-chief  of 
the  militia,  "when  called  into  the  actual  service  of  the  United 
States."  If  the  former  clause  included  the  authority  in  con- 
gress to  call  forth  the  militia,  as  being,  in  virtue  of  the  call  of 
the  president,  in  actual  ser\ice,  there  would  certainly  be  no  ne- 
cessity for  a  distinct  clause,  authorizing  it  to  provide  for  the 
calling  forth  of  the  militia;  and  the  presi<lent  would  be  com- 
mander-in-chief, not  merely  of  the  militia  in  actual  service,  but  of 
the  militia  ordered  into  service.  The  acts  of  congress,  also, 
aid  the  constiniction  already  asserted.  The  fourth  section  of 
the  act  of  1795  makes  the  militia  "emplo3e<l  in  the  service  of 
the  United  States  "  subject  to  the  rules  and  articles  of  war;  and 
these  articles  include  capital  punishments  by  courts  martial. 
Yet  one  of  the  amendments  (article  fifth)  to  the  constitution  pro- 
hibits such  punishments,  "unless  on  a  presentment  or  indict- 
ment of  a  grand  jur}- ,  except  in  cases  arising  in  the  lan<l  or  na- 
val forces,"  or  in  "the  militia  when  in  actual  service,  in  time  of 
war,  or  public  danger."  To  prevent,  therefore,  a  manifest 
breach  of  the  constitution,  we  cannot  but  suppose  that  congress 
meant,  (what,  indeed,  its  language  clearly  imports,)  in  the 
fourth  section,  to  provide  only  for  cases  of  actual  employment. 
The  act  of  the  2d  of  January,  1795,  (chapter  74,)  provides  for  the 
pa.v  of  the  militia  "when  called  into  actual  service,''  commen- 
cing it  on  the  day  of  their  appearance  at  tlie  place  of  ren<lez- 
vous.  and  allowing  a  certain  pay  for  ever}-  fifteen  miles'  travel 
from  their  homes  to  that  place.  The  97th  article  of  the  rules 
and  articles  of  war  (act  of  10th  of  April,  180G.  chapter  20) 
declares,  that  the  officers  and  sohliers  of  any  troops,  whether 
militia  or  others,  being  mustered,  and  in  the  pay  of  the  United 
States,  shall,  at  all  times  and  in  all  places,  "when  joined  or 
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acting  in  conjunction  with  the  regular  forces  "  of  the  United 
States,  be  governed  by  these  articles,  and  shall  be  subject  to 
be  tried  by  courts  martial,  in  like  manner  with  the  officers  and 
soldiers  in  the  regular  forces,  save  only  that  such  courts  martial 
shall  be  composed  entirely  of  militia  officers.  And  the  act  of 
the  18th  of  April,  1814,  (chapter  141,)  supplementary  to  that 
of  1795,  provides  for  like  courts  martial  for  the  trial  of  militia, 
drafted,  detached,  and  called  forth  for  the  service  of  the  United 
States,  "Avhether  acting  in  conjunction  vrith  the  regular  forces 

or  otherT\'ise."  All  these  provisions  for  the  government,  pay- 
ment, and  trial  of  the  militia,  manifestly  contemplate  that  the 
militia  are  in  actual  employment  and  service,  and  not  merely 
that  they  have  been  "called  fortli,''  or  ordered  forth,  and  had 
failed  to  obey  the  orders  of  the  president.  It  would  seem  al- 
most absurd,  to  say  that  these  men,  who  have  performed  no  act- 
ual service,  are  yet  to  receive  pay;  that  thej'  are  *'enii)l(>yed," 
when  the}'  refuse  to  be  employed  in  the  public  service;  that 
they  are  "acting"  in  conjunction  with  the  regular  forces  or 
otherwise,  when  they  are  not  embodied  to  act  at  all;  or  that 
they  are  subject  to  the  rules  and  articles  of  war  as  tro()])s  organ- 
ized and  employed  in  the  public  service,  when  they  have  utterly 
disclaimed  all  military  organization  and  obedience.  In  my  judg- 
ment, there  are  the  strongest  reasons  to  believe,  that,  by  employ- 
ment in  the  "service,"  or,  as  it  is  sometimes  expressed,  "in  the 
actual  service,"  of  the  United  States,  something  more  must  be 
meant  than  a  mere  calling  forth  of  the  militia.  That  it  includes 
some  tacts  of  organization,  mustering,  or  marching,  done  or 
recognized  in  obedience  to  the  call,  in  the  public  service.  The 
act  of  1795  is  not  in  its  terms  compulsive  upon  any  militia  to 
serve;  but  contemplates  an  option,  in  the  person  drafted,  to 
serve  or  not  to  serve;  and  if  he  pay  the  penalt}'  inflicte<l  by 
the  law,  he  does  not  seem  bound  to  perform  any  military  duties. 
Besides,  the  terms,  "called  forth,"  and  "employed  in  service," 
cannot,  in  any  appropriate  sense,  be  said  to  be  synonymous. 
To  suppose  them  used  to  signify  the  same  thing,  in  the  consti- 
tution and  act«  of  congress,  would  be  to  defeat  the  obvious 
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purposes  of  both.  The  constitution,  in  provi<ling:  for  the  call- 
iujr  forth  of  the  militia,  lUHVssarily  su])]>oses  some  act  to  be 
(linie  before  the  actual  employment  of  the  militia;  a  requisitioii 
to  perform  service,  a  call  to  enjjajje  in  a  public  dut^'.  From  the 
very  nature  of  thinjrs,  the  call  must  prece<le  the  service;  an<l  to 
confound  them  is  to  break  <lown  the  established  meaninjj  of 
lanpjuajre,  and  to  render  nupjatory  a  ]>ower  without  which  the 
militia  can  never  be  compelled  to  serve  in  <lefence  of  the  union. 
Por  of  what  constitutional  validitv  can  the  act  of  1795  be,  if 
the  sense  be  not  what  I  have  stated?  If  conjxi'ess  cannot  pro- 
vide for  a  preliminary  call,  authorizing:  and  i-equiring  the  ser- 
vice, how  can  it  punish  <lisobe<lience  to  that  call?  The  argu- 
ment that  en<leavors  to  establish  such  a  projiosition  is  utterly 
without  any  solid  foundation.  We  <lo  not  sit  hei*e  to  flitter 
away  the  constitution  upon  metaphysical  subtilties. 

Nor  is  it  true,  that  the  act  of  1705  confines  its  penalties  to 
such  of  the  militia  as  are  in  actual  service,  leaving  those  who 
i*efuse  to  comply  with  the  orders  of  the  president  to  the  jumish- 
ment  that  the  state  may  choose  to  inflict  for  disobedience.  On 
the  contrary,  if  thei'e  be  any  certainty  in  language,  the  fifth  sec- 
tion applies  exclusively  to  ttiose  of  the  nulitia  who  are  "called 
forth  ''  by  the  presi<lent,  and  fail  to  obey  his  orders,  or,  in  other 
wonls,  who  refuse  to  go  into  the  actual  service  of  the  United 
States.  It  inflicts  no  penalty  in  any  other  case;  and  it  sup- 
poses, and  justly,  that  all  the  cases  of  disobedience  to  the  miK- 
tia,  while  in  actual  service,  were  sufficiently  provided  for  by  the 
fourth  section  of  the  act,  they  l>eing  thereby  subjected  to  the 
rules  and  articles  of  war.  It  inflicts  the  penalty,  too,  as  we 
have  alrea<ly  seen,  in  the  identical  cases,  and  none  other,  to 
which  the  paragraphs  of  the  militia  act  of  Pennsylvania  now 
in  question  pointedly  address  themselves;  and  in  the  identical 
case  for  which  the  ])resent  ])laintiff  was  tried,  con\'icted,  and 
punishe<l,  by  the  state  court  n»artial.  So  that,  if  the  defendant's 
construction  of  the  act  of  1795  could  prevail,  it  would  not  help 
his  case.  All  the  difliculties  as  to  the  repugnancy  between  the 
act  of  congress  and  of  Pennsylvania,  would  still  renmin,  T^^th  the 
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a<l(litional  difficultA',  that  the  court  would  be  driven  to  sav  that 

•  *■ 

the  mere  act  of  calling  forth  put  tlie  militia,  ipso  facto,  into  actual 
service,  and  so  placed  them  exclusively  under  the  government 
of  congress. 

Ill  the  remarks  Avhich  have  alreacb'  been  ma<le  the  answer  to 
another  proposition  stated  by  the  defendant  is  necessarih'  in- 
cludecl.  The  offence  to  Avhich  the  penalties  are  annexed,  in  the 
fourth  section  of  the  act  of  1795,  is  not  an  offence  against  state 
authority,  but  against  the  United  States,  created  by  a  law  of 
congress,  in  virtue  of  a  constitutional  authority',  and  punishable 
by  a  tribunal  which  it  has  selected,  and  which  it  can  change  at 
its  pleasure. 

That  tribunal  is  a  court  martial ;  and  the  defen<laut  contends, 
that,  as  no  explanatory  terms  are  added,  a  state  court  martial  is 
necessaidly  intended,  because  the  laAvs  of  the  union  have  not 
effectually  created  anj'  court  martial  which,  sitting  under  the 
authority  of  the  United  States,  can  in  all  cases  try  the  offence. 
It  will  at  once  be  seen,  that  the  act  of  1795  has  not  expressly 
delegated  cognizance  of  the  offence  to  a  state  court  martial,  an<l 
the  question  naturally  arises.  In  what  manner,  then,  can  it  be 
claimed?  When  a  militarv  offence  is  created  bv  an  act  of  con- 
gress,  to  be  punished  by  a  court  martial,  how  is  such  an  act  to 
be  interpreted?  If  a  similar  clause  were  in  a  state  law,  we 
should  be  at  no  loss  to  give  an  immediate  and  definite  construc- 
tion to  it,  namely,  that  it  pointe<l  to  a  state  court  martial ;  and 
why?  Because  the  offence  being  create<l  by  state  legislation, 
to  be  executed  for  state  purposes  must  be  supposed  to  contem- 
plate in  its  execution  such  tribunals  as  the  state  ma3'  erect,  and 
control,  and  confer  jurisdiction  upon.  A  state  legislature  can- 
not be  presume<l  to  legislate  as  to  foreign  tribunals;  but  must 
be  supposed  to  speak  in  reference  to  those  which  may  be 
reached  by  its  ow^n  sovereignty.  Precisely  the  same  reasons 
must  apply  to  the  construction  of  a  law  of  the  United  States. 
The  object  of  the  law  being  to  provide  for  the  exercise  of  a 
power  vested  in  congress  by  the  constitution,  w^hatever  is  directr 
ed  to  be  done  must  be  supposed  to  b^  done,  unless  the  contrary 

6Wh.  65. 


590  APPENDIX. 

be  expressed,  under  the  authorit}'  of  the  union.  When,  then, 
a  court  martial  is  spoken  of  in  general  terms  in  the  act  of  1795, 
the  reasonable  interpretation  is.  that  it  is  a  court  martial  to  be 
organized  umler  the  authority  of  the  Unite<l  States, — a  court 
martial  whom  congress  may  convene  and  regulate.  There  is 
no  pretence  to  sa.v  that  congress  can  compel  a  state  court  mar- 
tial to  convene  and  sit  in  judgment  on  such  offence.  Such  an 
authority  is  nowhere  confided  to  it  by  the  constitution.  Its 
l)Ower  is  limited  to  the  few  cases  alreadA'  specifie<l,  and  these, 

most  assuredly,  do  not  embrace  it ;  for  it  is  not  an  implied  power 
necessary  or  jjroper  to  carry  into  effect  the  given  powers.  The 
nation  may  organize  its  own  tribunals  for  this  purpose;  and  it 

has  no  necessity  to  resort  to  other  tribunals  to  enforce  its  rights. 
If  it  do  not  choose  to  organize  such  tribunals,  it  is  its  own  fault; 

but  it  is  not,  therefore,  imperative  upon  a  state  tidbunal  to  volun- 
teer in  its  service.  The  sixth  section  of  the  same  act  comes  in  aid 
of  this  most  reasonable  construction.  It  <ieclares  that  courts 
martial  for  the  trial  of  militia  shall  be  composed  of  militia  offi- 
cers only,  which  i)lainly  shows  that  it  supposed  that  regular 
troojis  and  officers  were  in  the  same  service;  and  yet  it  is  as  plain, 
that  this  provision  would  be  su])ei'tluoiis,  if  state  courts  martial 
were  solely  intended,  since  the  states  do  not  keej),  and  ordinarily 
have  no  authority  to  keej),  regular  troops,  but  are  bound  to  con- 
tine  themselves  to  militia.  It  might  with  as  much  propriety  be 
contended,  that  the  courts  martial  for  the  ti*ial  of  militia,  under 
the  ninety -seventh  article  of  the  rules  and  articles  of  war,  are  to 
be  stit(»  courts  martial-  The  language  of  that  article,  so  far  as 
respects  this  point,  is  almost  the  same  with  the  clause  now  un- 
der consideration. 

As  to  the  argument  itself,  ui)on  which  the  defendant  erects 
his  construction  of  this  j)art  of  the  act,  its  solidity  is  not  atlmit- 
ted.  It  does  not  follow,  because  congress  have  neglected  to 
provide  adequate  means  to  enforce  their  laws,  that  a  resulting 
trust  is  reposed  in  the  state  tribimals  to  enforce  them.  If  an 
offence  be  created  of  which  no  court  of  the  United  States  has 
a  vested  cognizance,  the  state  court  may  not,  therefore,  assume 
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jurisdiction,  and  punish  it  It  cannot  be  pretended,  that  the 
states  have  retained  any  'power  to  enforce  fines  and  penalties 
created  by  the  laws  of  the  United  States,  in  virtue  of  their  gen- 
eral sovereignty,  for  that  sovereignty  did  not  originally  attach 
on  such  subjects.  They  sprung  from  the  union,  and  had  no  pre- 
vious existence.  It  would  be  a  strange  anomaly  in  our  national 
jurisprudence,  to  hold  the  doctrine,  that,  because  a  new  power 
created  by  the  constitution  of  the  United  States  was  not  exer- 
cised to  its  full  extent,  therefore  the  states  might  exercise  it 
by  a  sort  of  process  in  aid.  For  instance,  because  congi'ess  de- 
cline "to  borrow  money  on  the  credit  of  the  United  States," 
or  "constitute  tribunals  inferior  to  the  supreme  court,"  or  "to 
make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces,"  or  exercise  either  of  them  defectively,  that  a  state 
might  step  in,  an<l  by  its  legislation  supply  those  defects,  or 
assume  a  general  jurisdiction  on  these  subjects.  If,  therefore, 
it  be  conceded,  that  congress  have  not  as  yet  legislated  to  the 
extent  of  organizing  courts  martial  for  the  trial  of  offences 
created  by  the  act  of  1795,  it  is  not  conceded,  that,  therefore, 
state  courts  martial  may,  in  virtue  of  state  laws,  exercise  the 
authority,  and  punish  offenders.  Congress  may  hereafter  sup- 
ply such  defects,  and  cure  all  inconveniences. 

It  is  a  general  principle,  too,  in  the  policy,  if  not  the  custom- 
ary law,  of  nations,  that  no  nation  is  bound  to  enforce  the  penal 
laws  of  another  within  its  own  dominions.  The  authority 
naturally  belongs,  an<l  is  confided,  to  the  tribunals  of  the  nation 
creating  the  offences.  In  a  government  formed  like  ours,  where 
there  is  a  division  of  sovereignty',  and,  of  course,  where  there  is  a 
danger  of  collision,  from  the  near  approach  of  powers  to  a  con- 
flict with  each  other,  it  would  seem  a  peculiarly  safe  and  salu- 
tary rule,  that  each  government  should  be  left  to  enforce  its  own 
penal  laws  in  its  own  .tribunals.  It  has  been  expressly  held  by 
this  court,  that  no  pai*t  of  the  criminal  jurisdiction  of  the  United 
States  can  consistently  with  the  constitution  be  <lelegated  by 

congress  to  state  tribunals  ;*  and  there  is  not  the  slightest  inclin- 

•  Martin  v.  Hunter,  1  Wheaton's  Reports,  304,  337,  S.  P.  UnUed  Statea  v. 
Lathropf  17  Johnson's  Beports,  4. 
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atioii  to  i-etract  that  oiiinion.  The  judicial  power  of  the  union 
clearly  extends  to  all  such  cases.  y(»  cx)ncun'ent  i)Ower  is  re- 
taineil  by  the  states,  because  the  .subject-matter  derives  its  ex- 
istence fi'om  the  constitution ;  and  the  authority  of  congress  to 
<lelegate  it  cannot  be  iuiplietl,  for  it  is  not  necessary  or  pi'Oi)er  iii 
any  constitutional  sense.  But  even  if  congress  couhl  delegate  it, 
it.wouhl  still  remain  to  be  shown  that  it  ha<l  so  done.  We  have 
seen  that  this  cannot  be  correctly  deduced  from  the  act  of  1795; 
and  we  ai'e,  thei*efoi*e,  <lriven  to  deci<le,  whether  a  state  can, 

^nthout  such  delegation,  constitutionally  assume  and  exei*cise  it. 
It  is  not,  however,  admitte<l.  that  the  laws  of  the  Unite<l 
States  have  not  enabled  courts  martial  to  be  held  under  their 
own  authority  for  the  trial  of  these  offences,  at  least  when  there 
are  militia  officei's  acting  in  service  in  conjunction  with  regular 
ti'oops.  The  ninety-seventh  article  of  war  gives  an  authority' 
for  the  trial  of  militia  in  many  cases:  and  the  act  of  the  18th 
of  April,  1814,  (Chapter  141.  which  has  noAv  ex])ii-ed,)  ]>rovi<le<l, 
as  Ave  have  ali*eady  seen,  for  cases  where  the  militia  was  acting 
alone.  To  what  extent  these  laAvs  api)lied  is  not  now  neces- 
sary to  be  <letermine<l.  The  subject  is  intro^luceil  solely  to  pre- 
vent any  conclusion  that  they  are  <leemed  to  be  wholly  inappli- 
cable. Upon  the  whole,  I  am  of  ojunion.  that  the  courts  mar- 
tial intended  by  the  act  of  1795  are  not  state  courts  martial, 
but  those  of  the  United  States;  and  this  is  the  same  construc- 
tion which  has  been  already  put  upon  the  same  act  by  the  su- 
preme court  of  IVnnsylvania.* 

What,  then,  is  the  state  of  the  case  before  the  court?  Con- 
gi'ess,  by  a  law.  declare  that  the  officei-s  and  i)rivates  of  the 
militia,  who  shall,  when  calle<l  forth  by  the  president,  fail  to 
obey  his  orders,  shall  be  liable  to  certain  ])enalties,  to  be  ad- 
judged by  a  court  martial  convened  under  its  own  authority. 
The  legislature  of  I*ennsylvania  inflict  the  same  penalties  for 
the  same  disobe<lience.  and  direct  these  penalties  to  be  adjudged 
by  a  state  court  martial  called  exclusivelv  under  its  own  author- 


EzparU  Bolson,  5  Hall's  American  Law  Journal,  476. 
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ity.  The  offence  is  createil  by  a  law  of  the  United  States,  aod 
is  solely  against  their  authority,  and  made  pnnishable  in  a  spe- 
cific manner;  the  legislature  of  Pennsylvania,  without  the  assent 
of  the  United  titateH,  insist  upon  being  an  atixiliarv,  nay,  as  the 
defendant  contends,  a  principal,  if  not  a  paramount  sovereign, 
in  its  execution.  This  is  the  real  state  of  the  case;  and  it  is 
eaid  -without  the  slightest  disreBpect  for  the  legislature  of  Penn- 
sylvania, who,  in  passing  this  act,  wei-e,  without  question,  gov- 
erned by  tlie  highest  motives  of  patriotism,  public  honor,  and 
fidelity  to  the  union.  If  it  has  transcended  its  legitimate  author- 
ity, it  has  committed  an  unintentional  error,  which  it  will  be  the 
first  to  repair,  and  the  last  to  Tin  licate.  Our  dutrj'  compels  us, 
however,  to  compare  the  legislation,  and  not  the  intention,  with 
the  standanl  of  the  constitution. 

It'has  not  been  denied,  that  congress  may  constitutionally 
delegate  to  its  own  courts  exclusive  jurisdiction  over  cases  aris- 
ing under  its  own  laws.  It  is,  too,  a  general  principle  in  the 
construction  of  statutes,  that,  where  a  penalty  is  prescribed 
to  be  recovei-ed  in  a  si>ecial  manner,  in  a  siwcial  court,  it  ei- 
cbides  a  recovery  in  any  other  mode  or  court.  The  language 
is  deemed  expressive  of  the  sense  of  the  legislature,  that  the 
jurisdiction  shall  be  exclusive.  In  such  a  case,  it  is  a  violation 
of  the  statute,  for  any  other  tribunal  to  assume  juris<liction.  If, 
then,  we  strip  the  case  before  the  court  of  all  unnecessary  ap- 
pendages, it  presents  this  point,  that  congress  ha<l  declared 
that  its  own  courts  martial  shall  have  exclusive  jurisdiction  of 
the  offence;  and  the  state  of  Pennsylvania  claims  a  right  to 
interfere  with  that  exclusive  jurisdiction,  and  to  decide  in  its 
own  courts  upon  the  merits  of  every  case  of  alleged  delinquency. 
Can  a  more  direct  collision  with  the  authority  of  the  United 
States  l>e  imagined?  It  is  an  exercise  of  concurrent  authority 
where  the  laws  of  congress  have  constitutionally  denied  it.  If 
an  act  of  congress  be  the  supreme  law  of  the  land,  it  cannot  be 
made  more  binding  by  an  aftimiative  re-enactment  of  the  same 
act  by. a  state  legislature.  The  latttT  inust  I 
tive  and  void ;  for  it  seeks  to  give  sanction  t*)  t 
possesses  the  highest  sanction. 
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What  are  the  consequences,  if  the  state  legislation  in  the 
present  case  be  constitutional?  In  the  first  place,  if  the  trial 
in  the  state  court  martial  be  on  the  merits,  and  end  in  a  con* 
<lemnation  or  acquittal,  one  of  two  thin^  must  follow,  either 
that  the  United  States  courts  martial  are  thereby  devested  of 
their  authority  to  try  the  same  case,  in  violation  of  the  jurisdic- 
tion confided  to  them  by  congress;  or  that  the  delinquents  are 
liable  to  be  twice  tried  and  punishe<l  for  the  same  offence, 
against  the  manifest  intent  of  the  act  of  congress,  the  princi- 
ples of  the  common  law,  an<l  the  genius  of  our  free  govern- 
ment In  the  next  place,  it  is  not  perceived  how  the  right  of  the 
president  to  pardon  the  offence  can  be  effectually  exerted;  for 
if  the  state  legislature  can,  as  the  defendant  contends,  by  its 
own  enactment,  make  it  a  state  offence,  the  pardoning  power 
of  the  state  can  alone  purge  away  such  an  offence^  The  presi- 
dent has  no  authority  to  interfere  in  such  a  case.  In  the  next 
place,  if  the  state  can  re-enact  the  same  penalties,  it  may  enact 
penalties  substantiall.y  different  for  the  same  offence,  to  be  a<l- 
judged  in  its  own  courts.  If  it  possesses  a  concurrent  power 
of  legislation,  so  as  to  make  it  a  <listinct  state  offence,  what  pun- 
ishments it  shall  impose  must  depend  u]>on  its  own  discretion. 
In  the  exercise  of  that  discretion  it  is  not  liable  to  the  control 
of  the  United  States.  It  may  enact  more  severe  or  more  mild 
punishments  than  those  <leclare(i  by  congress.  And  thus  an 
offence  originally  created  by  tiie  laws  of  the  United  States,  and 
growing  out  of  their  authority,  may  be  visited  with  penalties  ut- 
terly incompatible  with  the  intent  of  the  national  legislature.  It 
may  be  said,  that  state  legislation  cannot  be  thus  exercised,  be- 
cause its  concurrent  power  must  be  in  subordination  to  that  of 
the  Unite<l  States.  If  this  be  true,  (and  it  is  believed  to  be  so,) 
then  it  must  be  upon  the  ground,  that  the  offence  cannot  be 
made  a  distinct  state  offence,  but  is  exclusively  created  bv  the 
laws  of  the  United  States,  antl  is  to  be  tried  and  punished  as 
congress  has  directed,  and  not  in  any  other  manner  or  to  any 
other  extent.  Yet  the  argument  of  tlie  defendant's  counsel 
might  be  here  urged,  that  the  state  law  was  merel}'  auxiliary  to 

5  Wh.  72. 


HOUSTON  V.  MOORE.  595 

that  of  the  United  States;  and  that  it  sought  only  to  enforce  a 
public  duty  more  effectually  by  other  penalties,  in  aid  of  those 
prescribed  by  congress.  The  repugnancy  of  such  a  state  law 
to  the  national  authority  would,  neveriheless,  be  manifest,  since 
it  would  seek  to  punish  an  offence  created  by  congress,  differ- 
ently from  the  declared  will  of  congress.  And  the  repugnancy 
is  not,  in  my  ju<lgment,  less  manifest  where  the  state  law  under- 
takes to  punish  an  offence  by  a  state  court  martial,  which  the 
law  of  the  United  States  confines  to  the  jurisdiction  of  a  na- 
tional court  martial. 

The  present  case  has  been  illustrated,  in  the  argument  of  the 
defendant's  counsel,  by  reference  to  cases  in  which  state  courts 
under  state  laws  exercise  a  concurrent  jurisdiction  over  of- 
fences created  and  punished  by  the  laws  of  the  United  States. 
The  only  case  of  this  description  which  has  been  cited  at  the 
bar  is  ttie  forgery  of  notes  of  the  Bank  of  the  United  Statei^, 
which  by  an  act  of  congress  was  punished  by  fine  and  imprison- 
ment, and  which  under  state  laws  has  also  been  punished  in 
some  state  courts,  and  particularly  in  Pennsylvania.*  In  re- 
spect to  this  case,  it  is  to  be  recollected,  that  there  is  an  express 
proviso  in  the  act  of  congress,  that  nothing  in  that  act  should 
be  construed  to  deprive  the  state  courts  of  their  jurisdiction, 
under  the  state  laws,  over  the  offences  declared  punishable  by 
that  act.  There  is  no  such  proviso  in  the  act  of  1795,  and, 
therefore,  there  is  no  complete  analogy  to  support  the  illustra- 
tion. 

That  there  are  cases  in  which  an  offence  particularly  aimed 
against  the  laws  or  authority  of  the  United  States  may,  at  the 
same  time,  be  directed  against  state  authority  also,  and  thus  be 

T\ithin  the  legitimate  reach  of  state  legislation,  in  the  absence  of 
national  legislation  on  the  same  subject,  I  pretend  not  to  affirm, 
or  to  deny.  It  will  be  sufficient  to  meet  such  a  case  when  it  shall 
arise.    But  that  an  offence  against  the  constitutional  authority 


*  See  White  v.  ComnumweaUhf  4  Binnej's  Reports,  418.     Livingston  v.   Van 
Ingen,  9  Johnstone's  Reports,  507,  567. 
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of  the  XJiiite<l  States  can,  after  the  national  legislature  has  pro- 
vided for  its  trial  and  punishment,  be  cognizable  in  a  state 
court,  in  virtue  of  a  state  law  creating  a  like  oflPence,  and  de- 
fining its  punishment,  vrithout  the  consent  of  congress,  I  am 
very  far  from  being  ready  to  admit.  It  seems  to  me,  that  such 
an  exercise  of  state  authority  is  completely  open  to  the  great 
objections  which  are  presented  in  the  case  before  us.  Take  the 
ease  of  a  capital  offence,  as,  for  instance,  treason  against  the 
TJnite<l  States;  can  a  state  legislature  vest  its  own  courts  Tiith 
jurisdiction  over  such  an  offence,  and  punish  it  either  capitally 
or  otherwise?  Can  the  national  courts  be  ouste<l  of  their  juris- 
diction by  a  trial  of  the  offender  in  a  state  court?  Would  an 
acquittal  in  a  state  court  be  a  good  bar  upon  an  indictment  for 
the  offence  in  the  national  courts?  Can  the  offender,  against 
the  letter  of  the  constitution  of  the  United  States,  "be  subject, 
for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life  or  limb?" 
These  are  questions  which,  it  seems  to  me,  are  exceedingly  diffi- 
cult to  answer  in  the  affirmative.  The  case,  then,  put  by  the  de- 
fendant's counsel,  clears  away  none  of  the  embarrassments 
which  surround  their  construction  of  the  case  at  the  bar  of  the 
court 

Upon  the  whole,  with  whatever  reluctance,  I  feel  myself 
bound  to  declare  that  the  clauses  of  the  militia  act  of  Penn- 
sylvania now  in  question  are  repugnant  to  the  constitutional  laws 
otf  congress  on  the  same  subject  and  are  utterly  void ;  and  that, 
therefore,  the  judgment  of  the  state  court  ought  to  be  reversed. 
In  this  opinion  I  have  the  concurrence  of  one  of  my  brethren. 

Judgment  affirme<i. 
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THE  UNITED  STATES  v.  SMITH. 
February  Term,  1820. 

[5  Wheaton'8  Reports,  153-183.] 

Thomas  Smith  and  others,  part  of  the  crew  of  a  Buenos 
Ayrean  privateer,  mutinie^l,  and  left  their  o\ni  vessel  while  lying 
in  the  port  of  Margarita,  seized  another  privateer  in  the  harbor; 
chose  officers  from  among  themselves;  put  to  sea,  without  doc- 
uments or  commission;  and  took  and  robbe<l  a  Spanish  vessel 
on  the  high  seas.  Smith  was  indicted  in  the  circuit  court  for 
the  district  of  Virginia;  and  the  judges  being  opposed  in  opinion 
respecting  his  crime  having  been  piracy,  under  the  constitution 
of  the  United  States,  the  question  was  certified  to  the  supreme 
court;  the  opinion  of  which  was  delivered  by  Judge  Story: — 

The  act  of  congress  upon  which  this  indictment  is  founded 
provides,  "that,  if  any  i)erson  or  persons  whatsoever,  shall  upon 
the  high  seas  commit  the  crime  of  piracy,  as  defined  by  the  law 
of  nations,  an<l  such  offender  or  offenders  shall  be  brought  into, 
or  found  in,  the  United  States,  every  such  offender  or  offen<lerd 
shall,  upon  conviction  thereof,  &c.,  be  punished  with  death." 

The  first  point  made  at  the  bar  is,  whether  this  enactment 
be  a  constitutional  exercise  of  the  authority  delegated  to  con- 
gress upon  the  subject  of  piracies.  The  constitution  declares 
that  congress  shall  have  power  to  ^'define  and  punish  piracies 
and  felonies  committed  on  the  high  seas,  and  offences  against 
the  law  of  nations."  The  argument  which  has  been  uilged  in  be- 
half of  the  prisoner  is,  that  congress  is  bound  to  define,  in  terms, 
the  offence  of  piracy,  and  is  not  at  liberty  to  leave  it  to  be  ascer- 
taine<l  by  judicial  interpretation.  If  the  argument  be  well 
founde^l,  it  seems  admitte<l  by  the  counsel  tiiat  it  equally  applies  . 
to  the  eighth  section  of  the  act  of  congress  of  1790,  (chapter  9,) 
which  declares  that  robbery  and  murder  committed  on  the  high 
seas  shall  be  deemed  piracy;  and  yet,  notwithstanding  a  series 
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of  contested  adjudications  on  this  section,  no  donbt  has  hitherto 
been  breathed  of  its  conformity  to  the  constitution. 

In  our  judgment  the  construction  contended  for  proceeiis 
upon  too  narrow  a  view  of  the  language  of  the  constitution. 
Ihe  power  given  to  congress  is  not  merely  "to  define  and  punish 
piracies;"  if  it  were,  the  wonls  "to  define  "  would  seem  almost 
superfluous,  since  the  power  to  punish  piracies  would  be  held 
to  include  the  power  of  ascertaining  and  fixing  the  definition  of 
the  crime-  And  it  has  been  very  justly  observe<l,  in  a  celebratwi 
commentary,  that  the  definition  of  piracies  might  have  been 
left  without  inconvenience  to  the  law  of  nations,  though  a  legis- 
lative definition  of  them  is  to  be  found  iu  most  municipal  codes.* 
But  the  power  is  also  given  "^'to  define  and  punish  felonies  on 
the  high  seas,  and  offences  against  the  law  pf  nations."  The 
term  "  felonies '-  has  been  supposed,  in  the  same  work,  not  to 
have  a  very  exact  and  determinate  meaning  in  relation  to 
offences  at  the  common  law  committed  within  the  bwly  of  a 
county.  However  this  may  be,  in  relation  to  offences  on  the 
high  seas,  it  is  necessarily  somewhat  indeterminate,  since  the 
term  is  not  used  in  the  criminal  jurisprudence  of  the  admiralty 
in  the  technical  sense  of  the  common  law.f  Offences,  too,  against 
the  law  of  nations,  cannot^  with  any  accuracy,  be  said  to  be  com- 
l)letely  ascertaine<i  an<l  defined  in  any  public  code  recognize<l 
by  the  common  consent  of  nations.  In  respect-,  therefore,  as 
well  to  felonies  on  the  high  seas  as  to  offences  against  the  law  of 
nations,  there  is  a  peculiar  fitness  in  giving  the  power  to  define 
as  well  as  to  punish;  and  there  is  not  the  slightest  reason  to 
doubt  that  this  consideration  had  very  great  weight  in  pro<iuc- 
ing  the  phraseology  in  question. 

But  sup])osing  congress  were  bound,  in  all  the  cases  include<l 
in  the  clause  under  consideration,  to  define  the  offence,  still 
there  is  nothing  which  restricts  it  to  a  mere  logical  enumeration 
in  detail  of  all  the  facts  constituting  the  offence.    Congress  may 

♦  The  FederaliMt,  No.  42,  page  276. 

t  See  3  lost.  112;  Hawk.  P.  C.  cliap.  37;  Moore,  576. 
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as  well  define  by  using  a  term  of  a  known  and  determinate  mean- 
ing as  by  an  express  enumeration  of  all  the  particulars  included 
in  that  term.  That  is  certain  which  is  by  necessary  reference 
made  certain.  When  the  act  of  1790  declares  that  any  person 
who  shall  commit  the  crime  of  robbery,  or  murder,  on  the  high 
seas,  shall  be  deemed  a  pirate,  the  crime  is  not  less  clearly  ascer- 
tained than  it  would  be  by  using  the  definitions  of  these  terms 
as  thev  are  found  in  our  treatises  of  the  common  law.  In  fact, 
by  such  a  reference,  the  definitions  are  necessarily  included, 
as  much  as  if  they  stood  in  the  text  of  the  act  In  respect  to 
murder,  where  "  malice  aforethought ''  is  of  the  essence  of  the 
offence,  even  if  the  common  law  definition  were  quoted  in  ex- 
press terms,  we  should  still  be  driven  to  deny  that  the  defini- 
tion was  perfect,  since  the  meaning  of  "  malice  aforethought " 
wouhl  remain  to  be  gathered  from  the  common  law.  There 
would  then  be  bo  end  to  our  difficulties,  or  our  definitions,  for 
each  would  involve  some  terms  which  might  still  require  some 
new  explanation.  Such  a  construction  of  the  constitution  is, 
therefore,  wholly  inadmissible.  To  define  piracies,  in  the  sense 
of  the  constitution,  is  merely  to  enumerate  the  crimes  which 
shall  constitute  piracy;  and  this  may  be  done  either  by  a  refer- 
ence to  crimes  having  a  technical  name  an  1  determinate  extent, 
or  by  enumerating  the  acts  in  detail  upon  which  the  punishment 
is  inlUcted. 

It  is  next  to  be  considered,  whether  the  crime  of  piracy  is  de- 
fined* by  the  law  of  nations  with  reasonable  certainty.  What 
the  law  of  nations  on  this  subject  is  may  be  ascertained  by  con- 
sulting the  works  of  jurists  widting  prof  esse  ily  on  public  law; 
or  by  the  general  usage  and  practice  of  nations;  or  by  judicial 
decisions  recognizing  and  enforcing  that  law.  There  is  scarcely 
a  writer  on  the  law  of  nations;  who  does  not  allude  to  piracy  as 
a  crime  of  a  settled  and  determinate  nature;  and  whatever  may 
be  the  diversity  of  definitions  in  other  respects,  all  writers  con- 
cur in  holding  that  robbery,  or  forcible  depredations,  upon  the 
sea,  animo  furandi^  is  piracy.  Ihe  same  doctrine  is  held  by 
all  the  great  writers  on  maritime  lq.w,  in  terms  that  admit  of  no 
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reasonable  doubt.  The  common  law,  too,  recognizes  and  pun- 
ishes piracy  as  an  offence  not  against  its  oi/vn  municipal  code, 
but  as  an  offence  against  the  law  of  nations,  (which  is  part  of 
the  common  law,)  as  an  offence  against  the  universal  law  of 
society,  a  pirate  being  deemed  an  enemy  of  the  human  race. 
Indexed,  until  the  statute  of  t\i'enty -eighth  of  Henr^'  YIIL.,  chap- 
ter 15,  piracy  was  punishable  in  England  only  in  the  admiralty 
as  a  civil  law  offence;  and  tliat  statute,  in  changing  the  jurisdic- 
tion, has  been  universally  admitted  not  to  have  changed  tlie 
nature  of  the  offence.*  Sir  Charles  Hedges,  in  his  charge  at 
the  admiralty  sessions,  in  the  case  of  Rex  v.  Dawson^  (5  State 
Trials,)  declared,  in  emphatic  terms,  that  "piracy  is  only  a  sea 
term  for  robbery,  piracy  being  a  roblx»ry  committed  within  the 
jurisdiction  of  the  admiralty."  Sir  Leoline  Jenkins,  too,  on  a 
like  occ>asion,  declared  that  "a  robbery,  when  conmiitted  upon 
the  sea,  is  what  we  call  piracy;"  and  he  cit^l  the  ci\'il  law 
writers,  in  proof.  And  it  is  manifest  from  the  lan^ruage  of  Sir 
William  Blackstone,t  in  his  comments  on  piracy,  that  he  con- 
sidered the  common  law  definition  as  distinguishable  in  no  essen- 
tial respect  from  that  of  the  law  of  nations.  So  that,  whether 
we  advert  to  writers  on  the  common  law,  or  the  maritime  law,  or 
the  law  of  nations,  we  shall  find  that  they  universally  treat  of 
piracy  as  an  offence  against  the  law  of  nations,  and  that  its 
true  definition  by  that  law  is  robbery  upon  the  sea.  And  the 
general  practice  of  all  nations,  in  punishing  all  persons,  whether 
natives  or  foreigners,  who  have  committed  this  offence  ajrainst 
any  persons  whatsoever  with  whom  they  ai'e  in  amity,  is  a  con- 
clusive proof  that  the  offence  is  supposed  to  depend,  not  upon 
the  particular  provisions  of  any  munici|'al  code,  but  upon  the 
law  of  nations,  both  for  its  <letinitiou  and  punishment.  We 
have,  therefore,  no  hesitation  in  declaring  that  piracy,  by  the 
law  of  nations,  is  robbery  upon  tlie  sea,  and  that  it  is  sufticiently 
and  constitutionally  defined  by  the  fifth  sectitm  of  the  act  of 
1819, 

♦  Hawk.  P.  C.  chap.  37,  sec  2 ;  3  lust.  112. 
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Another  point  lias  been  made  in  this  case,  which  is,  that  the 
special  verdict  does  not  contain  sufficient  facts  upon  which  the 
court  can  pronounce  that  the  prisoner  is  guilty  of  piracy-.  We 
are  of  a  different  opinion.  The  special  verdict  lin<ls  that  the 
prisoner  is  guiltj'  of  the  plunder  and  robbery  charged  in  the  in- 
dictment; and  finds  certain  additional  facts,  from  which  it  is 
most  manifest  that  he  and  his  associates  were,  at  the  time  of 
committing  the  offence,  freebooters  upon  the  sea,  not  under  the 
acknowledged  authority',  or  deriving  protection  from  the  flag  or 
commission,  of  any  government.  If,  under  such  circumstances, 
the  offence  be  not  piracy,  it  it  difficult  to  conceive  any  which 
would  more  completely  flt  the  definition. 

It  is  to  be  certified  to  the  circuit  court,  that,  upon  the  facts 
stated,  the  case  is  piracy,  as  defined  by  the  law  of  nations,  so 
as  to  be  punishable  under  the  act  of  congress  of  the  3d  of  March, 
1819. 
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ANDERSON  v.  DUNN. 
February  Term,  1821. 

[6  Wheaton*8  Reports,  204-235.] 

Dunn,  being  sergeant-at-arms  to  the  Unite<l  States  house  of 
representatives,  in  accordance  with  a  resolution  of  the  house, 
arrested  Anderson,  not  a  member  thereof,  for  contempt;  for 
which  Anderson  sued  him  in  trespass  in  the  circuit  court  for 
the  district  of  Columbia,  where  judgment  being  given  for  Dunn, 
the  plaintiff  sued  out  his  writ  of  error  to  the  supreme  court; 
the  opinion  of  which  was  delivei-ed  by  Judge  Johnson  : — 

Notwithstanding  the  range  which  has  been  taken  by  the  plain- 
tiff's counsel,  in  the  discussion  of  this  cause,  the  merits  of  it 
leally  lie  in  a  verj-  limite<l  compass.  The  pleadings  have  nar- 
rowe<l  them  down  to  the  simple  inquiry,  whether  the  house  of 
representatives  can  take  cognizance  of  contempts  committed 
against  themselves  under  any  circumstances  ?  The  duress  com- 
plained of  was  sustained  under  a  warrant  issued  to  compel  the 
party's  appearance,  not  for  the  actual  infliction  of  punishment 
for  an  offence  committed.  Yet  it  cannot  be  denied,  that  the 
power  to  institute  a  prosecution  must  be  dependent  upon  the 
j»ower  to  punish!  If  the  house  of  representatives  possesse<l  no 
authority  to  punish  for  contempt,  the  initiating  process  issued  in 
the  assertion  of  that  authorit}^  must  have  been  illegal;  there 
was  a  want  of  jurisdiction  to  justify  it. 

It  is  certainly  true,  that  there  is  no  power  given  by  the  con- 
stitution to  either  house  to  punish  for  contempts,  except  when 
committed  by  their  own  members.  Nor  does  the  judicial  or 
criminal  power  given  to  tlie  Unite<l  States,  in  any  part,  expresslj' 
extend  to  the  infliction  of  punishment  for  conteinpt  of  either 
house,  or  any  one  co-ordinate  branch  of  the  government.  Shall 
we,  therefore,  deci<le  that  no  such  power  exists  ? 

It  is  true,  that  such  a  power,  if  it  exists,  must  be  derive<l  from 
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implicatioD,  an<l  the  genius  and  spirit  of  our  institutions  are 
hostile  to  the  exercise  of  implied  powers.  Had  the  faculties  of 
man  been  competent  to  the  framing  of  a  system  of  goyemment 
which  would  have  left  nothing  to  implication,  it  cannot  be 
doubted,  that  the  effort  wouM  haye  been  made  bj  the  framers 
of  the  constitution.  But  what  is  the  fact?  There  is  not  in 
the  whole  of  that  admirable  instrument  a  grant  of  powers  which 
does  not  draw  after  it  others,  not  expresseil,  but  vital  to  their 
exercise;  not  substantive  and  independent,  indeed,  but  auxiliary 
and  subordinate. 

The  idea  is  Utopian,  that  government  can  exist  without  leav- 
ing the  exercise  of  discretion  somewhere.  Public  security 
against  the  abuse  of  such  discretion  must  rest  on  responsibility, 
and  stated  appeals  to  public  approbation.  Where  all  power  is 
derived  from  the  people,  an<l  public  functionaries,  at  short  inter- 
vals,  deposite  it  at  the  feet  of  the  people,  to  be  resumed  again 
only  at  their  will,  individual  fears  may  be  alarmed  by  the  mons- 
ters  of  imagination,  but  individual  liberty  can  be  in  little  danger. 

Nc  one  is  so  visionary  as  to  <lispute  the  assertion,  that  the 
sole  end  and  aim  of  all  oul*  institutions  is  the  safety  an<l  happi- 
ness of  the  citizen.  But  the  relation  between  the  action  and 
the  end  is  not  always  so  direct  and  palpable  as  to  strike  the  eye 
of  every  observer.  The  science  of  government  is  the  most  ab- 
struse of  all  sciences;  if,  indeed,  that  can  be  called  a  science 
which  has  but  few  fixed  principles,  and  practically  consists  in 
little  more  than  the  exercise  of  a  sound  discretion,  applied  to 
the  exigencies  of  the  state  as  they  arise.  It  is  the  science  of 
experiment. 

But  if  there  is  one  maxim  which  necessarily  rides  over  all 
others,  in  the  practical  application  of  government,  it  is,  that  the 
public  functionaries  must  be  left  at  liberty  to  exercise  the  powers 
which  the  people  have  intrusted  to  them.  The  interests  and 
dignity  of  those  who  created  them  require  the  exertion  of  the 
powers  indispensable  to  the  attainment  of  the  ends  of  their 
creation.  Nor  is  a  casual  conflict  with  the  rights  of  particular  in- 
dividuals any  reason  to  be  urged  against  the  exercise  of  such 
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powers.  The  wretch  beneath  the  gallows  may  repine  at  the  fate 
which  awaits  him,  and  yet  it  is  no  less  certain,  that  the  laws 
under  which  he  suffers  were  made  for  his  security.  The  unrear 
sonable  murmurs  of  individuals  against  the  restraints  of  society- 
have  a  <lirect  tendency  to  produce  that  worst  of  all  lespotisms, 
which  makes  every  individual  the  tyrant  over  his  neighbor's 
rights. 

That  "the  safet)'  of  the  people  is  the  supreme  law  "  not  only 
comports  with,  but  is  indispensable  to,  the  exercise  of  those 
powers  in  their  public  functionaries  Tiithout  which  that  safety 
cannot  be  guarded.  On  this  principle  it  is,  that  courts  of  jus- 
tice are  universally  acknowledged  to  be  vested,  by  their  very 
creation,  with  power  to  impose  silence,  respect,  and  <lecorum, 
in  their  presence,  an<l  submission  to  their  lawful  mandates,  and, 
as  a  corollary  to  this  proposition,  to  preserve  themselves  ani 
their  officers  from  the  approach  and  insults  of  pollution. 

It  is  true,  that  the  courts  of  justice  of  the  United  States  are 
vested,  by  express  statute  provision,  with  power  to  line  and  im- 
jrison  for  contempts;  but  it  does  not  follow,  from  this  circum- 
ptance,  that  they  would  not  have  exercised  that  power  without 
the  aid  of  the  statute,  or  not  in  cases,  if  such  should  occur,  to 
which  such  statute  provision  may  not  extend;  on  the  contrary, 
it  is  a  legislative  assertion  of  this  right,  as  incidental  to  a  grant 
of  judicial  power,  and  can  only  be  considere<l  either  as  an 
instance  of  abundant  caution,  or  a  legislative  declaration  that 
the  power  of  punishing  for  contempt  shall  not  extend  beyond 
its  known  and  acknowledged  limits  of  fine  and  imprisonment. 

But  it  is  contende<l,  that,  if  this  power  in  the  house  of  repre- 
sentatives is  to  be  asserted  on  the  plea  of  necessity,  the  ground 
is  too  broa4l,  and  the  result  too  indefinite;  that  the  executive, 
and  every  co-ordinate,  and  even  subordinate,  branch  of  the  gov- 
ernment may  resort  to  the  same  justification,  and  the  whole 
assume  to  themselves,  in  the  exercise  of  this  power,  the'  most 
tyrannical  licentiousness. 

This  is  unquestionably  an  evil  to  be  guarded  against,  and  if 
the  doctrine  may  be  pushed  to  that  extent,  it  must  be  a  bad 
dtxjtrine,  and  is  justly  denounced. 
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But  what  is  the  alteiiiative  ?  The  argument  obviously  leads 
to  the  total  aunihilation  of  the  power  of  the  house  of  representa- 
tives to  guard  itself  from  contempts,  and  leaves  it  expose<l  to 
every  indignity  and  interruption  that  rudeness,  caprice,  or  even 
conspiracy,  may  me<iitate  against  it  This  result  is  fraught  with 
too  much  absurdity  not  to  bring  into  doubt  the  soundness  of 
any  argument  from  which  it  is  <lerived.  That  a  deliberative  as- 
sembly, clothed  with  the  majesty  of  the  people,  and  charged 
with  the  care  of  all  that  is  dear  to  them;  composed  of  the  most 
distinguished  citizens  selected  and  draT\Ti  together  from  every 
quarter  of  a  great  nation;  whose  deliberations  are  required  by 
public  opinion  to  be  con(iucte<l  under  the  eye  of  the  public,  and 
whose  decisions  must  be  clothed  with  all  that  sanctitj^  which 
unlimited  confidence  in  their  Tvisdom  and  purity  can  inspire; 
that  such  an  assembly  should  not  possess  the  power  to  suppress 
rudeness,  or  repel  insult,  is  a  supposition  too  wild  to  be  sug- 
geste<l.  And,  accordingly,  to  avoid  the  pressure  of  these  con- 
siderations, it  has  been  argue<l,  that  the  right  of  the  respective 
houses  to  exclude  from  their  presence,  and  their  absolute  con- 
trol within  their  own  walls,  carry  with  them  the  right  to  punish 
contempts  committed  in  their  presence;  while  the  absolute  legis- 
lative power  given  to  congress  within  this  district  enables  them 
to  provide  by  law  againjst  all  other  insults  against  which  there 
is  any  necessity  for  providing. 

It  is  to  be  observed,  that,  so  far  as  the  issue  of  this  cause  is 
implicated,  this  argument  yields  all  right  of  the  plaintiff  in  error 
to  a  decision  in  his  favor;  for,  non  cynstcU,  from  the  pleadings, 
but  that  this  warrant  issued  for  an  offence  committed  in  the 
imme<liate  presence  of  the  house. 

Nor  is  it  immaterial  to  notice  what  difficulties  the  negation  of 
this  light  in  the  house  of  representatives  draws  after  it,  when 
it  is  considered,  that  the  concession  of  the  power,  if  exercised 
within  their  walls,  relinquishes  the  great  grounds  of  the  argu- 
ment, to  wit :  the  want  of  an  express  grant,  and  the  unrestricte'l 
and  undefined  nature  of  the  power  here  set  up.  For  why  should 
the  house  be  at  liberty  to  exercise  an  ungranted,  an  unlimited, 
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aD<l  undefined  power  ivithin  their  walls,  any  more  than  without 
them  ?  If  the  analogy*  ivith  individual  nght  an<l  power  be  re- 
801  ted  to,  it  will  reach  no  farther  than  to  exclusion,  and  it  re- 
quii'es  no  exuberance  of  imagination  to  exhibit  the  ridiculous 
consequences  which  might  result  from  such  a  restriction  imposed 
upon  the  conduct  of  a  deliberative  assembly. 

-N'or  would  their  situation  be  materially  relieve<l  by  resorting 
to  their  legislative  power  vvithin  the  district  That  power  may, 
indeed,  be  applied  to  many  purposes,  and  was  intended  by  the 
constitution  to  extend  to  many  purposes,  indispensable  to  the 
security  and  dignity  of  the  general  government;  but  they  are 
purposes  of  a  more  grave  and  general  character  than  the  of- 
fences which  may  be  denominated  contempts,  an<l  which,  from 
theii*  very  nature,  admit  of  no  jirecise  definition.  Judicial 
gravity  will  not  admit  of  the  illustrations  which  this  remark 
would  admit  of.  Its  correctness  is  easily  tested  by  pursuing,  in 
ima^nation,  a  legislative  attempt  at  defining  the  cases  to  which 
the  epithet  "contempt  "  might  be  i*easonably  applied. 

But  although  the  offence  be  held  undefinable,  it  is  justly  con- 
tended, that  the  punishment  nee<l  not  be  indefinite.  Nor  is  it  so» 
We  are  not  now  considering  the  extent  to  which  the  punish- 
ing power  of  congress,  by  a  legislative  act,  may  be  carried.  On 
that  subject  the  bounds  of  their  i)ower  are  to  be  found  in  the 
provisions  of  the  constitution. 

The  present  question  is,  What  is  the  extent  of  the  punishing 
power  which  the  deliberative  assemblies  of  the  union  may  as- 
sume and  exercise  on  the  principle  of  self-preservation  ? 

Analogy,  and  the  nature  of  the  case,  furnish  the  answer, — 
**the  least  possible  power  adequate  to  the  end  i)roposed; '-  which 
is  the  power  of  imprisonment.  It  jnay,  at  first  view,  and  from 
the  history  of  the  practice  of  our  legislative  bo<lies,  be  thought 
to  extend  to  other  infiictions.  But  every  other  will  be  found 
to  be  mere  commutation  for  confinement;  since  commitment 
alone  is  the  alternative  where  the  individual  proves  contuma- 
cious. And  even  to  the  duration  of  imprisonment  a  period  is 
imposed  by  the  nature   of  things,   since   the  existence   of  the 
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power  that  imprisons  is  indispensable  to  its  continuance;  and 
although  the  legislative  power  continues  perpetual,  the  legis- 
lative body  ceases  to  exist  on  the  moment  of  its  adjournment  or 
periodical  dissolution.  It  follows,  that  imprisonment  must  ter- 
minate with  that  adjournment. 

This  view  of  the  subject  necessarily  sets  bounds  to  the  exer- 
cise of  a  caprice  which  has  sometimes  disgraced  deliberative 
assemblies,  when  under  the  influence  of  strong  passions  or 
wicked  leaders,  but  the  instances  of  which  have  long  since 
remained  on  record  only  as  historical  facts,  not  as  precedents 
for  imitation.  In  the  present  fixed  and  settled  state  of  English 
institutions,  there  is  no  more  danger  of  their  being  revive<l, 
probably,  than  in  our  ovni. 

But  the  American  legislative  bodies  have  never  possessed,  or 
jiretended  to,  the  omnipotence  which  constitutes  the  leading 
feature  in  the  legislative  assembly  of  Great  Britain,  and  which 
may  have  led  occasionally  to  the  exercise  of  caprice,  under  the 
specious  appearance  of  merited  resentment 

If  it  be  inquired.  What  security  is  there,  that,  with  an  officer 
avowing  himself  devoted  to  their  will,  ihe  house  of  representa- 
tives will  confine  its  punishing  power  to  the  limits  of  imprison- 
ment, and  not  push  it  to  the  infiiction  of  corporal  punishment, 
or  even  <ieath,  and  exercise  it  in  cases  affecting  the  liberty  of 
speech  and  of  the  press  ?  the  reply  is  to  be  found  in  the  consid- 
eration, that  the  constitution  was  formed  in  an<l  for  an  advanced 
state  of  society,  and  rests  at  every  point  on  received  opinions 
and  fixed  ideas.  It  is  not  a  new  creation,  but  a  combination  of 
existing  materials,  whose  properties  and  attributes  were  famil- 
iarly understood,  and  had  been  determined  by  reiterated  ex- 
periments. It  is  not,  therei^ore,  reasoning  upon  things  as  they 
are,  to  suppose  that  any  deliberative  assembly,  constituted  under 
it,  wculd  ever  assert  any  other  rights  and  powers  than  those 
which  had  been  established  by  long  practice,  and  conceded  by 
public  opinion.  Melancholy,  also,  would  be  that  state  of  dis- 
trust which  rests  not  a  hope  upon  a  moral  influence.  The  most 
absolute  tyranny  could  not  subsist  where  men   could  not  be 
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tr  118 ted  with  power  because  they  might  abuse  it,  much  less  a 
government  which  has  no  other  basis  than  the  sound  morals, 
moderation,  and  goo<l  sense  of  those  who  compose  it.  Unreason- 
able jealousies  not  only  blight  the  pleasures,  but  dissolve  the 
very  texture  of  society. 

But  it  is  argued,  that  the  inference,  if  any,  arising  under  the 
conrstitution,  is  against  the  exercise  of  the  powers  here  asserted 
by  the  house  of  representatives;  that  the  express  grant  of  power 
to  punish  their  members  respectively,  and  to  expel  them,  by  the 
application  of  a  familiar  maxim  raises  an  implication  against 
the  power  to  punish  any  other  than  their  own  members. 

This  argument  proves  too  much;  for  its  direct  application 
would  lead  to  the  annihilation  of  almost  every  power  of  con- 
gress. To  enforce  its  laws  upon  any  subject,  without  the  sanc- 
tion of  punishment,  is  obviously  impossible.  Yet  there  is  an 
express  grant  of  power  to  punish  in  one  class  of  cases  and  one 
only,  and  all  the  punishing  power  exenused  by  congress  in  any 
cases,  except  those  which  relate  to  piracy  and  offences  against 
the  laws  of  nations,  is  derive<l  from  implication.  Xor  did  the 
idea  ever  occur  to  any  one,  that  the  express  grant  in  one  class 
of  cases  repelled  the  assumption  of  the  punishing  power  in  any 
othei*. 

The  truth  is  that  the  exercise  of  the  powers  given  over  their 
own  members  was  of  such  a  delicate  nature  that  a  constitu- 
tional provision  became  necessary  to  assert  or  communicate  it 
Constituted,  as  that  body  is,  of  the  delegates  of  confederate<l 
states,  some  such  provision  was  necessary  to  guard  against  their 
mutual  jealousy,  since  every  procee<ling  against  a  representa- 
tive would  indirectly  affect  the  honor  or  interests  of  the  state 
which  sent  him.  , 

In  reply  to  the  suggestion,  that,  on  this  same  foundation  of 
necessity  might  be  raised  a  superstructure  of  implied  powers 
in  the  executive  and  every  other  department  and  even  minis- 
teiial  officer  of  the  government,  it  would  be  sufficient  to  observe 
that  neither  analogy  nor  precedent  would  support  the  assertion 
of  such  powers  in  any  other  than  a  legislative  or  judicial  body. 
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Even  corruption  anywhere  else  would  not  contaminate  the  source 
of  political  life.  In  the  retireuient  of  tlie  cabinet,  it  is  not  ex- 
pected that  the  executive  can  be  approache<l  by  indignity  or 
insult;  nor  can  it  ever  be  necessary  to  the  executive,  or  any  other 
depaitment,  to  hold  a  public  deliberative  assembly-  These  are 
not  aiguments;  they  are  visions  which  mar  the  enjoyment  of 
actual  blessings  with  the  attack  or  feint  of  the  harpies  of  imagi- 
nation. 

As  to  the  minor  points  made  in  this  case,  it  is  only  necessary 
to  observe  that  there  is  nothing  on  the  face  of  this  record  from 
which  it  can  appear  on  >\'hat  evidence  this  w^arrant  was  issued. 
And  we  are  not  to  presume  that  the  house  of  representatives  ^^ 
w^ould  have  issued  it  T\ithout  duly  establishing  the  fact  charge<l 
on  the  individual.  And  as  to  the  distance  to  which  the  process 
might  reach,  it  is  very  clear  that  there  exists  no  reason  for  con- 
lining  its  operations  to  the  limits  of  the  District  of  Columbia; 
after  passing  those  limits,  we  know  no  bounds  that  can  be  pre- 
scribed to  its  range  but  those  of  the  United  States.  And  why 
should  it  be  restricted  to  other  boundaries  ?  Such  are  the  limits 
of  the  legislating  powers  of  that  body;  and  the  inhabitant  of 
Louisiana  or  Maine  may,  as  probably,  charge  them  with  bribery 
ajid  corruption  or  attempt  by  letter  to  induce  the  commission 
of  either,  as  the  inhabitant  of  any  other  section  of  the  union. 
If  the  inconvenience  be  urged,  the  reply  is  obvious;  there  is  no 
difficulty  in  observing  that  respectful  deportment  which  will 
render  all  apprehension  chimerical. 


Judgment  affirmed. 
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MARTIN  V.  MOTT. 
January  Term,  1827. 

[12  Whcaton's  Reports,  19-39.] 

During  the  war  of  1812,  the  governor  of  New  York,  upon 
the  requisition  of  the  president  of  the  United  States,  called  out 
the  militia  of  that  state.  Mott  was  a  prirate  militiaruian,  but 
did  not  go  out.  On  the  24th  of  September,  1814,  General  Lewis 
summoned  a  court  martial  to  try  those  who  had  neglected  the 
call  of  the  governor;  Mott  appeared  before  the  court,  defende<l 
himself,  and  was  sentences!  to  pay  a  fine.  When  this  sentence 
wa4>  passed,  however,  there  was  no  officer  of  rank  equal  to  that 
of  the  governor  of  New  York  when  he  made  the  call  for  the 
militia,  or  of  General  Lewis,  within  the  New  York  district; 
but  the  sentence  of  the  court  was  approved  by  the  president 
of  the  United  States,  and  Martin,  the  deputy  marshal,  thereupon 
collected  the  fine.  Mott  sue<l  Martin  for  so  doing;  Martin  set 
forth  the  facts,*  to  which  Mott  demurred.  The  supreme  court 
and  court  of  errors  in  New  York  <lecided  in  Mott's  favor,  and 
thereupon  Martin  took  out  his  T>Tit  of  error  to  the  United  States 
supreme  court.  In  the  following  opinion  of  the  court,  as  de- 
livered by  Judge  Story,  the  objections  ma<ie  to  Martin's  defence 
are  stated  so  fully  as  to  make  any  detail  of  them  needless  : — 

This  is  a  writ  of  error  to  the  judgment  of  the  court  for  the 
trial  of  impeachments  and  the  coii'ection  of  errors  of  the  state 
of  New  York,  being  the  highest  court  of  that  state,  and  is  brought 
here  in  virtue  of  the  twenty-fifth  section  of  the  judiciary  act  of 
1789  (chapter  20).  The  original  action  was  a  replevin  for  cer- 
tain goods  and  chattels,  to  which  the  original  defendant  put  in 
an  avowTy,  and  to  that  avowTy  there  was  a  demurrer,  assign - 

*  In  an  avowry,  as  it  is  called. 
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\ti^  nineteen  distinct  and  special  causes  of  demurrer.  Upon  a 
joinder  in  <lemurrer,  the  sui)reme  court  of  the  state  gave  judg- 
ment against  the  avowant;  and  that  judgment  was  affirmed  by 
the  high  court  to  which  the  present  writ  of  error  is  addressed. 

The  avowry,  in  substance,  asserts  a  justification  of  the  hiMng 
of  the  goods  and  chattels  to  satisfy  a  fine  and  forfeiture  imposed 
upon  the  original  plaintiff  by  a  court  martial,  for  a  failure  to 
•  enter  the  service  of  the  United  States  as  a  militia-man,  when 
thereto  require<l  by  the  president  of  tlie  United  States,  in  pur- 
suance of  the  act  of  the  28th  of  February,  1795  (chapter  101). 
Tt  is  argued  that  this  avowry  is  defective,  both  in  substance  and 
form;  and  it  will  be  our  business  to  discuss  the  most  material 
of  these  objections;  and  as  to  others,  of  which  no  particulai* 
notice  is  taken,  it  is  to  be  understood  that  the  court  are  of  opin- 
ion that  they  are  either  unfoun<le<i  in  fact  or  in  law,  and  do  not 
lequire  any  separate  examination. 

For  the  more  clear  and  exact  consideration  of  the  subject,  it 
may  be  necessary  to  refer  to  the  constitution  of  the  United 
States,  and  some  of  the  provisions  of  the  act  of  1795.  The  con- 
stitution declares  that  congress  shall  have  power  "to  provide 
for  calling  forth  the  niiHtia,  to  execute  the  laws  of  the  union, 
suppress  insurrections,  and  repel  invasions;"  and  also  "to  pro- 
vide for  organizing,  arming,  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service 
of  the  United  States."  In  pursuance  of  this  authority,  the  act 
of  1795  has  provided,  "that,  whenever  the  United  States  shall 
be  invaded,  or  be  in  imminent  danger  of  invasion,  from  any 
foreign  nation  or  Indian  tribe,  it  shall  be  lawful  for  the  president 
of  the  United  States  to  call  forth  such  number  of  the  militia  of 
the  state  or  states  most  convenient  to  the  place  of  danger,  or 
scene  of  action,  as  he  may  judge  necessary  to  repel  such  inva^ 
sion,  and  to  issue  his  order  for  that  purpose  to  such  officer  or 
officers  of  the  mlUtia  as  he  shall  think  proper."  And  like  pro- 
visions are  made  for  the  other  cases  stated  in  the  constitution. 
It  has  not  been  denied  here,  that  the  act  of  1795  is  within  the 
constitutional  authority  of  congress,  or  tJiat  congress  may  law- 
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fully  provide  for  cases  of  immiDent  danger  of  invasion,  as  well 
as  for  cases  where  an  invasion  has  actually  taken  place.  In 
our  opinion  there  is  no  ground  for  a  doubt  on  this  point,  even 
if  it  had  been  relied  on ;  for  the  power  to  provide  for  repelling 
invasions  includes  the  power  to  provide  against  the  attempt  and 
danger  of  invasion,  as  the  necessary  and  proper  means  to  effec- 
tuate the  object.  One  of  the  best  means  to  repel  invasion  is  to 
provide  the  requisite  force  for  action  before  the  invader  himself- 
has  reached  the  soil. 

Ihe  power  thus  confided  by  congress  to  the  president  is,  <loubt- 
less,  of  a  very  high  and  delicate  nature.  A  free  peoj)le  are  natur- 
ally jealous  of  the  exercise  of  military  power;  and  the  power 
to  call  the  militia  into  actual  service  is  certainlv  felt  to  be  one  of 
no  ordinary  magnitude.  But  it  is  not  a  power  which  can  be 
executeil  without  a  correspondent  responsibility.  It  is,  in  its 
terms,  a  limited  i)ower,  confined  to  cases  of  actual  invasion,  or 
of  imminent  danger  of  invasion.  If  it  be  a  limited  power,  the 
question  arises,  By  whom  is  tlie  exigency  to  be  judged  of  and 
decided  ?  Is  the  president  the  sole  and  exclusive  judge  whether 
the  exigency  has  arisen,  or  is  it  to  be  considered  as  an  open 
question,  upon  which  every  officer  to  whoui  the  orders  of  the 
president  are  addressed  may  decide  for  himself,  and  equally 
open  to  be  contested  by  every  militia-iiiaD  who  shall  refuse  to 
obey  the  orders  of  the  president  ?  We  are  all  of  opinion  that  the 
authority  to  decide  whether  the  exigency  has  arisen  belongs  ex- 
clusively to  the  president,  and  that  his  decision  is  conclusive 
upon  all  other  persons.  We  think  that  this  construction  neces- 
sarily results  from  tlie  nature  of  the  power  itself,  and  from  the 
manifest  object  contemplated  by  the  act  of  congress.  The  power 
itself  is  to  be  exercised  upon  sudden  emergencies,  ui)on  great 
occasions  of  state,  and  under  circumstances  wliich  may  be  vital 
to  the  existence  of  the  union.  A  prompt  and  unhesitating  obe- 
dience to  orders  is  indispensable  to  the  complete  attainment  of 
the  object.  The  service  is  a  military  service,  and  the  command 
of  a  military  nature;  and  in  such  cases,  every  delay,  and  every 
obstacle  to  an  efficient  and  immediate  compliance,  necessarily 

12  Wb.  29. 


MARTIN  V.  MOTT.  613 

tend  to  jeopard  the  public  interests.  T^Tiile  subordinate  officers 
or  soldiers  are  pausing  to  consider  whether  tliey  ought  to  obey, 
or  are  scrupulously  weighing  the  evidence  of  the  facts  upon 
which  the  commander-in-chief  exercises  the  right  to  demand 
their  services,  the  hostile  enterprise  may  be  accomplished  with- 
out the  means  of  resistance.  If  "the  power  of  regulating  the 
militia,  and  of  commanding  its  services  in  times  of  insurrection 
and  invasion,  are  (as  it  has  been  emphatically  said  they  are) 
natural  incidents  to  the  duties  of  superintending  the  common 
defence,  and  of  watching  over  the  internal  peace  of  the  confed- 
eracy,'** these  powers  must  be  so  construed,  as  to  the  mo<les  of 
their  exercise,  as  not  to  defeat  the  great  end  in  view.  If  a 
superior  officer  has  a  right  to  contest  the  orders  of  the  president 
upon  his  own  doubts  as  to  the  exigency  having  arisen,  it  must 
be  equally  the  right  of  every  inferior  officer  and  soldier;  and  any 
act  done  by  any  person  in  furtherance  of  such  orders  would 
subject  him  to  responsibility  in  a  civil  suit,  in  which  his  defence 
must  finally  rest  upon  his  ability  to  establish  the  facts  by  com- 
petent proofs.  Such  a  course  would  be  subversive  of  all  disci- 
pline, and  expose  the  best  disposed  officers  to  the  chances  of 
ruinous  litigation.  Besides,  in  many  instances,  the  evidence 
upon  which  the  president  might  decide  that  there  is  imminent 
danger  of  invasion  might  be  of  a  nature  not  constituting  strict 
technical  proof,  or  the  disclosure  of  the  evidence  might  reveal 
important  secrets  of  state,  which  the  public  interest,  and  even 
safety,  might  imperiously  demand  to  be  kept  in  concealment. 

If  we  look  at  the  language  of  the  act  of  1795,  every  conclu- 
sion drawn  from  the  nature  of  the  power  itself  is  strongly  for- 
tified. The  words  are,  "whenever  the  United  States  shall  be 
invaded,  or  be  in  imminent  danger  of  invasion,  &c.,  it  shall  be 
lawful  for  the  president,  &c.,  to  call  forth  such  number  of  the 
militia,  &c.,  as  he  may  judge  necessary  to  repel  such  invasion.'- 
Ihe  power  itself  is  confided  to  the  executive  of  the  union,  to 
him  who  is,  by  the  constitution,  "the  commander-in-chief  of 
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the  militia,  when  called  into  the  actual  service  of  the  Unite«l 
States,"  whose  duty  it  is  to  "take  care  that  the  laws  be  faith- 
fully executed,"  and  whose  responsibility  for  an  honest  dis- 
charge of  his  official  obligations  is  secured  by  the  highest  sanc- 
tions. He  is  necessarily  constituted  the  judge  of  the  existence 
of  tlie  exigency  in  the  first  instance,  and  is  bound  to  act  acconl- 
ing  to  his  belief  of  the  facts.  If  he  does  so  act,  and  decides  to 
call  forth  the  militia,  his  orders  for  this  purpose  are  in  strict 
confornuty  with  the  provision  of  the  law;  and  it  would  seem  to 
follow,  as  a  necessary  consequence,  that  every  act  done  by  a 
subordinate  officer,  in  obedience  to  such  orders,  is  equally  justi- 
fiable. The  law  contemplates,  that,  under  such  circumstances, 
oniers  shall  be  given  to  carry  the  power  into  effect ;  and  it  cannot, 
therefore,  be  a  correct  inference,  that  any  other  person  has  a 
just  right  to  <lisobey  them.  The  law  <loes  not  provide  for  any 
api^eal  from  the  judgment  of  the  president,  or  for  any  right  in 
subordinate  officers  to  review  his  decision,  and  in  eifect  defeat  it 
Whenever  a  statute  gives  a  discretionai'y  power  to  any  person,  to 
be  exercised  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a 
souud  rule  of  construction,  that  the  statute  constitutes  him  the 
sole  and  exclusive  judge  of  the  existence  of  those  facts.  And, 
in  the  present  case,  we  are  all  of  opinion  that  such  is  the  true 
construction  of  the  act  of  1795.  It  is  no  answer,  that  such  a 
power  may  be  abused,  for  there  is  no  power  which  is  not  suscep- 
tible of  abuse.  The  remedy  for  this,  as  well  as  for  aU  other 
official  misconduct,  if  it  should  occur,  is  to  be  found  in  the  con- 
stitution itself-  In  a  free  government  the  danger  must  be  re- 
mote; since,  in  a<ldition  to  the  high  qualities,  which  the  execu- 
tive must  be  presumed  to  possess,  of  public  virtue,  and  honest 
devotion  to  the  public  interests,  the  frequency  of  elections,  and 
the  watchfulness  of  the  representatives  of  the  nation,  carry  with 
them  all  the  checks  which  can  be  useful  to  guard  against  usurpa- 
tion or  wanton  tyranny. 

This  doctrine  has  not  been  seriously  contested  upon  the  pres- 
ent occasion.  It  was,  indeed,  maintained  and  approved  by  the 
supreme  court  of  New  York,   in  the  case   of     Vanderheyden    v. 
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Young,  (11  Johnson's  Reports,  150,)  where  the  reasons  in  sup- 
port of  it  were  most  ably  expounded  bv  Mr.  Justice  Spencer, 
in  delivering  the  opinion  of  the  court. 

But  it  is  now  contended,  as  it  was  contended  in  that  case, 
that,  notwithstanding  the  judgment  of  the  president  is  conclu- 
sive as  to  the  existence  of  the  exigency,  and  may  be  given  in 
evidence  as  conclusive  proof  thereof,  yet  that  the  avowry  is 
fatally  defective,  because  it  omits  to  aver  that  the  fact  did  exist 
The  argument  is,  that  the  power  confided  to  the  president  is  a 
limited  power,  and  can  be  exercised  only  in  the  cases  pointed 
out  in  the  statute,  and,  therefore,  it  is  necessary  to  aver  the  facts 
which  bring  the  exercise  within  the  purview  of  the  statute.  In 
short,  the  same  principles  are  sought  to  be  applied  to  the  dele- 
gation and  exercise  of  this  power,  intnisted  to  the  executive  of 
the  nation  for  great  political  purposes,  as  might  be  applied  to 
the  humblest  officer  in  the  government,  acting  upon  the  most 
narrow  and  special  authority.  It  is  the  opinion  of  the  court, 
that  this  objection  cannot  be  maintained.  When  the  president 
exercises  an  authority  confided  to  him  by  law,  the  presumption 
is,  that  it  is  exercised  in  jiursuance  of  law.  Ever}'  public  officer 
is  presumed  to  act  in  obedience  to  his  duty,  until  the  contrary 
is  shown;  and  a  fortiori,  this  presumption  ought  to  be  favorably 
applied  to  the  chief  magistrate  of  the  union.  It  is  not  necessary 
to  aver  that  the  act  which  he  may  rightfully  do  was  so  done. 
If  the  fact  of  the  existence  of  the  exigency  were  averred,  it 
would  be  traversable,  and,  of  course,  might  be  passed  upon  by  a 
jury;  and  thus  the  legality  of  the  orders  of  the  president  would 
depend,  not  on  his  own  judgment  of  the  facts,  but  upon  the  find- 
ing of  those  facts  upon  the  proofs  submitted  to  a  jury.  This 
view  of  the  objection  is  precisely  the  same  which  was  acted  upon 
by  the  supreme  court  of  ]New  York,  in  the  case  already  referred 
to,  and,  in  the  opinion  of  this  court,  with  entire  legal  correctness. 

Another  objection  is,  that  the  orders  of  the  president  are  not 
set  forth;  nor  is  it  averred  that  he  issued  any  orders,  but  only 
that  the  governor  of  New  York  called  out  the  militia  upon  the 
requisition  of  the  president.    The  objection,  so  far  as  it  pro- 
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ceeds  upon  a  supposed  difference  between  a  requisition  and  an 
order,  is  untenable;  for  a  requisition  calling  forth  the  militia  is, 
in  legal  intendment,  an  onier,  and  must  be  so  interprete<l  in 
this  avowry.  The  majority  of  the  court  understood  and  acted 
upon  this  sense,  which  is  one  of  the  acknowledge<l  senses  of 
the  word,  in  Houston  v.  Moore  (5  Wheaton's  Reports,  1).  It 
was  unnecessary  to  set  forth  the  orders  of  the  president  at  large; 
it  was  quite  sufficient  to  state  that  the  call  was  in  obedience  to 
them.  No  private  citizen  is  presumed  to  be  conversant  with 
the  particulars  of  those  orders;  and  if  he  were,  he  is  not  bound 
to  set  them  forth  in  Juec  verba. 

The  next  objection  is,  that  it  does  not  sufficiently  appear  in 
the  avowry  that  the  court  martial  was  a  lawfully  constituted 
court  martial,  having  jurisdiction  of  the  offence  at  the  time  of 
passing  its  sentence  against  the  original  plaintiff. 

Various  grounds  have  been  assigne<l  in  support  of  this  objec- 
tion. In  the  first  place,  it  is  said,  that  the  original  plaintiff  was 
never  employed  in  the  service  of  the  United  States,  but  refused 
to  enter  that  service,  and  that,  consequently,  he  was  not  liable 
to  the  rules  and  articles  of  war,  or  to  be  trie<l  for  the  offence 
by  any  court  martial  organized  under  the  authority  of  the  Unite<i 
States.  The  case  of  Houston  v.  Moore  (5  Wheaton's  Reports, 
1)  affords  a  conclusive  answer  to  this  suggestion.  It  was  decided 
in  that  case,  that,  although  a  militia-man,  who  refused  to  obey 
the  orders  of  the  president  calling  him  into  the  public  service, 
was  not,  in  the  sense  of  the  act  of  1795,  '^employed  in  the  ser- 
vice of  the  United  States  '*  so  as  to  be  subject  to  the  rules  an<l 
articles  of  war,  yet  that  he  was  liable  to  be  tried  for  the  offence 
under  the  fifth  section  of  the  same  act,  by  a  court  martial  called 
under  the  authority  of  the  United  States.  The  great  doubt  in 
that  case  was,  whether  the  delinquent  was  liable  to  be  tried  for 
the  offence  by  a  court  martial  organized  under  state  authority'. 

In  the  next  place,  it  is  said,  the  court  martial  was  not  com- 
posed of  the  proper  number  of  officers  required  by  lawv  In  order 
to  understand  the  force  of  this  objection,  it  is  necessary  U^  advert 
to  tlie  terms  of  the  act  of  1795,  and  the  rules  and  articles  of  wai\ 
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The  act  of  1793  (section  3)  provides  "that  everr  officer,  non- 
commissioned officer,  or  private  of  the  militia,  who  shall  fail  to 
o'bey  the  orders  of  the  president  of  the  United  States,  &c.,  shall 
forfeit  a  sum  not  exceeding  one  year's  pay,  and  not  less  than 
one  month's  pay,  to  be  determined  and  adjudged  by  a  court  mar- 
tial." And  it  further  provides  (section  6)  "that  courts  martial 
for  the  trial  of  militia  shall  be  composed  of  militia  officers  only." 
These  are  the  only  provisions  in  the  act  on  this  subject.  It  is 
not  stated  by  whom  the  courts  martial  shall  be  called,  nor  in 
what  manner,  nor  of  what  number  they  shall  be  composed. 
But  the  court  is  referred  to  the  sixty -fourth  and  sixty -fifth  of 
the  rules  and  articles  of  war,  enacted  by  the  act  of  10th  of  April, 
1806,  (chapter  20,)  which  provide  "that  general  courts  martial 
may  consist  of  any  number  of  commissioned  officers,  from  five 
to  thirteen  inclusively;  but  they  shall  not  consist  of  less  tlian 
thirteen,  where  that  number  can  be  convened  without  manifest 
injury  to  the  service;"  and  that  "any  genersQ  officer  comman«l- 
inig  an  army,  or  colonel  commanding  a  separate  department, 
may  appoint  general  courts  martial  when  necessary."  Suppos- 
ing these  clauses  applicable  to  the  court  martial  in  question,  it 
is  very  clear,  that  the  act  is  merely  directory  to  the  officer  ap- 
pointing the  court,  and  that  his  decision  as  to  the  number  which 
can  be  convened  without  manifest  injury  to  the  service,  being 
in  a  manner  submitte<i  to  his  sound  discretion,  must  be  conclu- 
sive. But  the  present  avowry  goes  further,  and  allegies,  not  only 
that  the  court  martial  was  appointed  by  a  general  officer  com- 
manding an  army,  that  it  was  composed  of  militia  officers,  nam- 
ing them,  but  it  goes  on  to  assign  the  reason  why  a  number  short 
of  thirteen  composed  the  court,  in  the  very  terms  of  the  sixty- 
fourth  article;  and  the  truth  of  this  allegation  is  admitted  by 
the  demurrer.  Tried,  therefore,  by  the  very  test  which  has 
been  resorted  to  in  support  of  the  objection,  it  utterly  fails. 

But,  in  strictness  of  law,  the  propriety  of  this  resort  may 
admit  of  question.  The  rules  and  articles  of  war,  by  the  very 
terms  of  the  statute  of  1806,  are  those  "by  which  the  armies 
of  the  United  States  shall  be  governed;"  and  the  act  of  1795  has 
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only  provide<l  "that  the  militia  employed  in  the  service  of  the 
United  States  (not  the  militia  ordered  into  the  service  of  the 
United  States)  shall  be  subject  to  the  same  rules  and  articles 
of  war  as  the  troops  of  the  Uniteil  States;"  and  this  is,  in  sub- 
stance, re-enacted  by  the  ninety-seventh  of  the  rules  and  articles 
of  war.  It  is  not,  therefore,  admitte<l,  that  any  express  autliority 
is  given  by  eiOier  statute,  that  such  a  court  martial,  as  is  con- 
templated for  the  trial  of  delinquents  under  the  fifth  section  of 
the  act  of  1793,  is  to  be  compose<l  of  the  same  number  of  officers, 
oiiganize<l  in  the  same  manner,  as  these  rules  and  articles  con- 
template for  persons  in  actual  service-  If  any  resort  is  to  be 
had  to  them,  it  can  only  be  to  guide  the  discretion  of  the  officer 
ordering  the  court,  as  matter  of  usage,  and  not  as  matter  of 
positive  institution.  If,  then,  there  be  no  mode  pointwl  out  for 
the  formation  of  the  court  martial  in  these  cases,  it  may  be 
asked.  In  what  manner  is  such  court  to  be  appointed  ?  The 
answer  is, — According  to  the  general  usage  of  the  military  ser- 
vice, or  what  may  not  unfitiy  be  called  the  customary  military- 
law.  It  is  by  the  same  law,  that  courts  martial,  when  duly  organ- 
ized, are  bound  to  execute  their  duties,  and  regulate  their  modes 
of  pi-oceeding,  in  the  absence  of  positive  enactments.  Upon 
any  other  principle,  courts  martial  would  be  left  without  any 
adequate  means  to  exercise  the  authority  confide<l  to  them;  for 
there  could  scarcely  be  framed  a  positive  code  to  provide  for 
the  infinite  variety  of  incidents  applicable  to  them. 

The  act  of  the  18th  of  April,  1814,  (chapter  141,)  which  expired 
at  the  end  of  the  late  war,  was,  in  a  great  measure,  intended  to 
obviate  difficulties  arising  from  the  imperfection  of  the  provis- 
ions of  the  act  of  1795,  and  especially  to  aid  courts  martial  in 
exercising  jurisdiction  over  cases  like  the  pi-esent.  But  what- 
ever may  have  been  the  legislative  intention,  its  terms  do  not 
extend  to  the  declaration  of  the  number  of  which  such  courts 
martial  shall  be  compose<l.  The  first  section  provides  "that 
courts  martial  to  be  composed  of  militia  officers  alone,  for  the 
trial  of  militia  drafted,  detached,  and  called  forth,  (not  or  called 
forth,)  for  the  service  of  the  United  States,  whether  acting  in 
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conjunction  with  the  regular  forces  or  otherwise,  shaU,  when 
necessary,  be  appointed,  held,  and  conducted,  in  the  manner 
]>rescnbe<l  by  the  rules  and  articles  of  war,  for  appointing,  hold- 
ing, and  conducting  courts  martial  for  the  trial  of  delinquents 
in  the  army  of  the  Unite<l  States/'  This  language  is  obviously 
confined  to  the  militia  in  the  actual  service  of  the  United  States, 
and  does  not  extend  to  such  as  are  drafted  and  refuse  to  obey 
the  call.  So  that  the  court  are  driven  back  to  the  act  of  1795, 
as  the  legitimate  source  for  the  ascertainment  of  the  organiza- 
tion and  jurisdiction  of  the  court  martial  in  the  present  case. 
And  we  ai*e  of  opinion  that  nothing  appears  on  the  face  of  the 
avowry  to  lead  to  any  doubt  that  it  was  a  legal  court  martial, 
organized  according  to  military  usage,  and  entitled  to  take  cog- 
nizance of  the  delinquencies  stated  in  the  avowTy. 

This  view  of  the  case  affords  an  answei*  to  another  objection 
which  has  been  urged  at  the  bar,  namely,  that  the  sentence  has 
not  been  ai)prove<l  by  the  commanding  officer,  in  the  manner 
pointed  out  in  the  sixty-fifth  of  the  rules  and  articles  of  war. 
That  article  cannot,  for  the  reasons  already  stated,  be  drawn  in 
aid  of  the  argument;  and  the  avowTy  itself  shows  that  the  sen- 
tence has  been  approved  by  the  president  of  the  United  States, 
wno  is  the  commander-in-chief,  and  that  there  was  not  any  other 
officer  of  equal  grade  with  the  major-generals  by  whom  the 
court  martial  had  been  organized  and  continued  within  the  mili- 
tary district,  by  whom  the  same  could  be  approved.  If,  there- 
fore, an  approval  of  the  sentence  were  necessary,  that  approval 
has  been  given  by  the  highest,  and,  indeed,  only  military  author- 
ity competent  to  give  it. 

But  it  is  bv  no  means  clear,  that  the  act  of  1795  meant  to  re- 
qiiire  any  approval  of  the  sentences  imposing  fines  for  delin- 
quencies of  this  nature.  The  act  does  not  require  it  either  ex- 
pressly or  by  necessary  implication.  It  directs  (section  seventh) 
that  the  fines  asses8e<i  shall  be  certified  by  the  presiding  officer 
of  the  court  martial  to  the  marshal,  for  him  to  levy  the  same, 
without  referring  to  any  prior  act  to  be  done,  to  give  validit}" 
to  the  sentences.      The  natural  inference  from  such  an  omis- 

12  Wb.  36. 


620  APPENDIX. 

sion  is,  that  the  le^slature  liid  not  intend,  in  cases  of  this  subor- 
dinate nature,  to  require  any  farther  sanction  of  the  sentences. 
And  if  such  an  approval  is  to  be  deemed  essential,  it  must  be 
upon  the  general  military  usage,  and  not  from  positive  institu- 
tion. Either  way,  we  think  that  all  has  been  done  which  the 
act  requii'ed. 

Another  objection  to  the  proceedings  of  the  court  martial  is, 
that  they  took  place,  and  the  sentence  was  given,  three  years 
an<l  moi'e  after  the  war  was  concluded,  and  in  a  time  of  profountl 
peace.  But  the  opinion  of  this  court  is,  that  a  court  martial, 
regularly  called  under  the  act  of  1795,  does  not  expire  with  the 
end  of  a  war  then  existing,  nor  is  its  jurisdiction  to  try  these 
offences  in  any  shape  <lependent  upon  the  fact  of  war  or  peace. 
The  act  of  1795  is  not  confined  in  its  operation  to  cases  of  refusal 
to  obey  the  orders  of  the  president  in  times  of  public  war.  On 
the  contrary,  that  act  authorizes  the  president  to  call  forth  the 
militia  to  suppress  insurrections,  and  to  enforce  the  laws  of  the 
United  States,  in  times  of  peace.  And  courts  martial  are,  under 
the  fifth  section  of  the  act,  entitled  to  take  cognizance  of,  and 
to  punish  delinquencies  in  such  cases,  as  well  as  in  cases  where 
the  object  is  to  repel  invasion  in  times  of  war.  It  would  be  a 
strained  construction  of  the  act,  to  limit  the  authority'  of  the 
court  to  the  mere  time  of  the  existence  of  the  particular  exi- 
gency, when  it  might  be  thereby  unable  to  take  cognizance  of, 
and  decide  upon  a  single  offence.  It  is  sufficient  for  us  to  say 
that  there  is  no  such  limitation  in  the  act  itself. 

The  next  objection  to  the  avowTy  is,  that  the  certificate  of 
the  president  of  the  court  martial  is  materially  variant  from 
the  sentence  itself,  as  set  forth  in  a  prior  allegation.  The  sen- 
tence as  thei-e  set  forth  is,  '^and  thereupon  the  said  general 
couii;  martial  imposed  the  sum  of  ninety-six  dollars  as  a  fine  on 
the  said  Jacob,  for  having  thus  failed,  neglected,  and  refused 
to  rendezvous  and  enter  in  the  service  of  the  United  States  of 
America,  when  thereto  require<i  as  aforesaid."  The  certificate 
adds,  "and  that  the  said  Jacob  E.  Mott  was  sentenced  by  the 
said  general  court  martial,  on  failure  of  the  payment  of  said 
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fine  imposed  on  him,  to  twelve  months'  imprisonmenti"  It  is 
material  to  state  that  the  averment  does  not  purport  to  set  forth 
the  sentence  in  hssc  verba;  nor  was  it  necessary  in  this  avowry 
to  allege  anything  more  than  that  part  of  the  sentence  which 
imposed  the  fine,  since  that  was  the  sole  groun<l  of  the  justifi- 
cation of  taking  the  goods  and  chattels  in  controversy.  But 
there  is  nothing  repugnant  in  this  averment  to  that  which  re- 
lates to  the  certificate.  The  latter  properly  adds  the  fact  which 
respects  the  imprisonment,  because  the  certificate  constitutes 
ine  warrant  to  the  marshal  for  his  proceedings.  The  act  of 
1795  expressly  <leclares  that  the  delinquents  **  shall  be  liable  to 
be  imprisoned  by  a  like  sentence,  on  failure  of  payment  of  the 
fines  adjudged  against  them,  for  one  calemlar  month  for  every 
five  dollars  of  such  fine."  If,  indeed,  it  had  been  necessary  to 
set  forth  the  whole  sentence  at  large,  the  first  omission  would 
be  helped  by  the  certainty-  of  the  subsequent  averment  There 
is,  then,  no  variance  or  repugnance  in  these  allegations;  but 
they  may  well  stand  together. 

Of  the  remaining  causes  of  special  demurrer,  some  are  prop- 
erly matters  of  defence  before  the  court  martial,  and  its  sen- 
tence, being  upon  a  subject  \\ithin  its  jurisdiction,  is  conclusive; 
and  others  turn  upon  niceties  of  pleading,  to  which  no  separate 
answers  are  deemed  necessary.  In  (general  it  may  be  said  of 
them,  that  the  court  do  not  deem  them  well  founded  objections 
to  tlie  avowry. 

Upon  the  whole,  it  is  the  opinion  of  the  court,  that  the  judg- 
ment of  the  court  for  the  trial  of  impeachments  and  the  cor- 
rection of  errors  ought  to  be  reversed,  aid  that  the  cause  be 
remanded  to  the  same  court,  with  directions  to  cause  a  judg- 
ment to  be  entered  upon  the  pleadings  in  favor  of  the  avowant. 
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OGDEN  V,  SAUNDERS. 
January  Term,  1827. 

[12  Wheaton's  Reports,  213-369.] 

Ogden  lived  in  New  York,  Saunders  in  Kentucky;  Saunders 
drew  on  Ogden  certain  bills  of  exchange,  which  wei'e  acceptal 
but  not  paid.  Ogden  obtained  a  discharge  under  the  insolvent 
law  of  New  York  which  existed  when  the  bills  were  accepte<l, 
and  afterwards  moved  to  Louisiana ;  there  he  was  sued  by  Saun- 
ders in  the  United  States  district  court,  an<l  ju<lgment  given  for 
Saunders.    C)g<len  brought  the  case  to  the  supreme  court 

Two  questions  arose;  the  first  was  this, — Does  a  bankrupt 
law  which  applies  to  contract-s  made  after  its  passage  impair  the 
obligation  of  those  contracts?  Upon  this,  Justice  Washington, 
Johnson,  Trimble,  and  Thompson  were  of  one  opinion,  and 
Marshall,  Duvall,  and  Story  of  another.  We  give  the  opinions 
of  Mr.  Justice  Washington  and  Chief  Justice  Marshall. 

Washington,  J. — The  first  an<l  most  important  point  to  be 
decided  in  this  cause  turns  essentially  upon  tlie  question, 
whether  the  obligation  of  a  contract  is  impaired  by  a  state  bank- 
rupt or  insolvent  law,  which  discharges  the  person  and  the  fu- 
ture acquisitions  of  the  debtor  from  his  liability  under  a  contract 
entered  into  in  that  state  after  the  passage  of  the  act 

This  question  has  never  before  been  distinctly  i>resented  to 
the  consideration  of  this  court,  and  decided,  although  it  has 
been  supposed  by  the  judges  of  a  highly  respectable  state  court, 
that  it  was  deci<ied  in  the  case  of  M'Millan  v.  M''Nicl  \^  Whea- 
ton's  reports,  209).  That  was  the  case  of  a  debt  contracted  by 
two  citizens  of  South  Carolina,  in  that  state,  the  discharge  of 
which  ha4l  a  view  to  no  other  state.  Tlie  debtor  afterwards  re- 
moved to  the  territory  of  Louisiana,  where  he  was  regulai'ly  dis- 
charged, as  an  insolvent,  from  all  his  debts,  under  an  act  of  the 
legislature  of  tliat  state,  passed  ]u-ior  to  the  time  when  tlie  debt 
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in  question  was  contracted.  To  an  action  brought  by  the  cre<litor 
in  the  district  court  of  Louisiana,  the  defendant  plead  in  bar 
his  discharge  uncJer  the  law  of  that  territory',  and  it  was  con- 
tended by  the  counsel  for  the  debtor  in  this  court,  that  the  law 
under  which  the  debtor  was  discharged  having  passed  before 
the  contract  was  made,  it  could  not  be  said  to  impair  its  obli- 
gation. The  cause  was  argued  on  one  side  only,  and  it  would 
seem  from  the  report  of  the  case,  that  no  written  opinion  was 
prepared  by  the  court.  The  chief  justice  stated  that  the  cir- 
cumstance of  the  state  law,  under  which  the  debt  was  attempted 
to  be  discharged,  having  been  passed  before  the  debt  was 
contracted,  ma<le  no  difference  in  the  application  of  the  prin- 
ciple which  had  been  assei*ted  by  the  court  in  the  case  of  Stwrges 
V.  Crowninshield,  The  correctness  of  this  position  is  believed  to 
be  incontrovertible.  The  principle  alluded  to  was,  that  a  state 
bankrupt  law,  which  impairs  the  obligation  at  a  contract^  is  un- 
constitutional in  its  application  to  such  contract.  In  that  case, 
it  is  true,  the  contra<5t  preceded  in  order  of  time  the  act  of  as- 
sembly under  which  the  debtor  was  discharged,  although  it 
was  not  thought  necessary  to  notice  that  circumstance  in  the 
opinion  which  was  pronounced.  The  principle,  however,  re- 
ma'ned  in  the  opinion  of  the  couit,  delivered  in M^MUlanY.M^JNid, 
unaffected  by  the  circumstance,  that  the  law  of  Louisiana 
preceded  a  contract  made  in  another  state,  since  that  law, 
having  no  extra-territorial  force,  never  did  at  any  time  govern 
or  affect  the  obligation  of  such  contract  It  could  not,  there- 
fore, b^  correctly  said  to  be  prior  to  the  contract,  in  reference 
to  its  obligation;  since,  if,  upon  legal  principles,  it  could  affect 
the  contract,  that  could  not  happen  until  the  debtor  became  a 
citizen  of  Louisiana,  and  that  was  subsequent  to  the  contract. 
But  I  hold  the  principle  to  be  well  established,  that  a  discharge 
under  the  bankrupt  laws  of  one  government  does  not  affect  con- 
tracts made  or  to  be  executed  under  another,  whether  the  law 
be  prior  or  subsequent  in  the  <late  to  that  of  the  contract;  and 
this  I  take  to  be  the  only  point  really  decided  in  the  case  aUuded 
to.    Whether  the  chief  justice  was  correctly  understood  by  the 
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I'eporter,  when  he  is  8Tippose<l  to  have  said,  "that  this  case  was 
not  distin^shable  in  principle  from  the  pi'eceding  case  of  Stur- 
gcs  V.  Crovmimhield,'^  it  is  not  material  at  this  time  to  inquire; 
because  I  understand  the  meaning  of  these  expressions  to  go  no 
farther  than  to  intimate  that  there  was  no  distinction  bet)»i'een 
the  cases  as  to  the  constitutional  objection,  since  it  professed  to 
discharge  a  debt  contracted  in  another  state,  which,  at  the  time 
it  was  contracte<l,  waa  not  within  its  operation,  nor  subject  to 
be  discharged  by  it.  The  case  now  to  be  decided  is  that  of  a 
debt  contracte<l  in  the  state  of  New  York  by  a  citizen  of  that 
state,  from  which  he  was  discharge<l,  so  far  as  he  constitu- 
tionally could  be,  under  a  bankrupt  law  of  that  state,  in  force  at 
the  time  when  the  debt  w  as  contracted.  It  is  a  case,  therefore, 
that  bears  no  resemblance  to  the  one  just  noticed. 

I  come  now  to  the  consideration  of  the  question,  which,  for 
the  first  time,  has  been  directly  brought  before  this  court  for 
judgment.  I  approach  it  with  more  than  ordinary  sensibility, 
not  only  on  account  of  its  importance,  which  must  be  acknowl- 
edge<l  by  aU,  but  of  its  intiinsic  liiflicuity,  which  every  step  I 
have  taken,  in  arriving  at  a  conclusion  with  which  my  judgment 
could  in  any  way  be  satisfied,  has  convinced  me  attends  it.  I 
have  examined  both  sides  of  this  great  question  with  the  most 
sedulous  care,  and  the  most  anxious  desire  to  discover  which 
of  them,  when  adopte<l,  would  be  most  likely  to  fulfil  the  in- 
tentions of  those  who  framed  the  constitution  of  the  United 
States.  I  am  far  from  asserting  that  my  laboi's  have  resulted 
in  entire  success.  Thev  have  led  me  tc  the  onlv  conclusion  bv 
which  I  can  stand  with  any  <legree  of  confidence;  and  yet  1 

shoull  be  disingenuous,  were  I  to  declare,  from  this  place,  that  I 
embrace  it  without  hesitation,  and  without  a  doubt  of  its  cor- 
rectness. The  most  that  candor  will  permit  me  to  say  upon  the 
subject  is,  that  I  see,  or  think  I  see,  my  way  more  clear  on  the 
side  which  my  judgment  leads  me  to  adopt  than  on  the  other, 
and  it  must  remain  for  others  to  <lecide  whether  the  guide  I 
have  chosen  has  been  a  safe  one  or  not 
It  has  constantly  appeared  to  me,  throughout  the  different  in- 
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Testigations  of  this  questicn  to  which  it  has  been  my  duty  to 
attend,  that  the  eiTor  of  those  who  controvert  the  constitution- 
ality of  the  bankrupt  law  under  consideration,  in  its  application 
to  this  case,  if  they  be.  in  eiTor  at  all,  has  arisen  from  not  dis- 
tinguishing accurately  between  a  law  which  impairs  a  contract 
and  one  which  impaii*s  its  obligation.  A  contract  is  defined  by 
all  to  be  an  agreement  to  do,  or  not  to  do,  some  particulai'  act; 
and  in  the  construction  of  this  agreement,  depen<ling  essen- 
tially upon  the  will  of  the  parties  between  whom  it  is  Tormed, 
we  seek  for  their  intention  with  a  view  to  fulfil  it.  Any  law, 
then,  which  enlarges,  abridges,  or  in  any  manner  changes  this 
intention  when  it  is  discovered,  necessarily  impairs  the  contract 
itself,  which  is  but  the  evidence  of  that  intention.  The  manner, 
or  the  degi*ee,  in  which  this  change  is  affected,  can  in  no  respect 
influence  this  conclusion;  for  whether  the  law  affect  the  valid- 
ity, the  construction,  the  duration,  the  mode  of  discharge,  or 
the  evidence  of  the  agreement,  it  impairs  the  contract,  though 
it  may  not  do  so  to  the  same  extent  in  all  the  supposed  cases. 
Thus,  a  law  wliich  declares  that  no  action  shall  be  bi'ought 
whereby  to  charge  a  pers(m  upon  his  agreement  to  pay  the  lebt 
of  another,  or  upon  an  agreement  relating  to  lands,  unless  the 
same  be  reduced  to  writing,  impairs  a  contract  made  by  parol, 
whether  the  law  precede  or  follow  the  maMng  of  such  contract; 
and,  if  the  argument,  that  this  law  also  impairs,  in  the  former 
case,  the  obligation  of  the  contract,  be  sound,  it  must  follow, 
that  the  statute  of  frauds,  and  all  other  statutes  which  in  any 
manner  med<lle  with  contracts,  impair  their  obligation,  and  are, 
consequently,  witliin  the  ojieration  if  this  section  and  article 
of  the  constitution.  It  will  not  do  to  answer,  that,  in  the  par- 
ticular case  i)iit,  and  in  others  of  the  same  nature,  there  is  no 
contract  to  imj^air.  since  the  pre-existing  law  denies  all  remedy 
for  its  enforcement,  or  forbids  the  making  of  it;  since  it  is  im- 
possible to  deny  that  the  parties  have  expressed  their  will  in 
the  form  of  a  contract,  notwithstanding  the  law  denies  to  it  any 
valid  obligation. 
This  leads  us  to  a  critical  examination  of  the  pai-ticular  phra- 
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seology  of  that  part  of  the  above  section  which  i-elates  to  con- 
tracts.  It  is  a  law  which  impairs  the  obligation  of  contracts, 
and  not  the  contracts  themselves,  which  is  interdictel.  It  is 
not  to  be  doubted,  that  this  term,  ''obligation,"  when  applietl 
to  contracts,  was  well  considered  an<i  weighe<l  by  those  who 
framed  the  constitution,  and  was  intended  to  convey  a  lifferent 
meaning  from  what  the  prohibition  would  have  imported  with- 
out it    It  is  this  meaning  of  which  we  are  all  in  search. 

What  is  it,  then,  which  constitutes  the  obligation  of  a  con- 
tract? The  answer  is  given  by  the  chief  justice,  in  the  case 
of  Sturges  v.  Crofwninahidd,  to  which  I  readily  assent  now, 
as  I  <li<l  then ;  it  is  the  law  which  binds  the  parties  to  perform 
their  agreement.  The  law,  then,  which  has  this  binding  obli- 
gation, must  govern  and  control  the  contract  in  every  shape  in 

which  it  is  intende<l  to  bear  upon  it^  whether  it  affect  its  validity-, 
construction,  or  discharge. 

But  the  question,  'Which  law  is  refeiTed  to  in  the  above  defini- 
tion? still  i*emains  to  be  solved.  It  cajinot^  for  a  moment,  be 
conceded,  that  the  mere  moral  law  is  intended;  since  the  obliga- 
tion which  that  im])Oses  is  altogether  of  the  imperfect  kind, 
which  the  parties  to  it  are  free  to  obey,  or  not,  as  they  please. 
It  cannot  be  supposed,  that  it  was  with  this  law  the  grave  au- 
thoi^s  if  this  instrument  were  dealing. 

The  universal  law  of  all  civilized  nations,  which  declares  that 
men  shall  perform  that  to  w-hich  they  have  agreed,  has  been 
supposed  by  the  counsel,  who  have  argued  this  cause  for  the 
(lefen<lant  in  error,  to  be  the  law  which  is  alluded  to;  and  I 
have  no  objection  to  acknowledging  it«  obligation,  whilst  I  must 
deny  that  it  is  that  which  exclusively  governs  the  contract  It 
is  upon  this  law  that  the  obligation  which  nations  acknowle<lge 
to  perform  their  compacts  with  each  other  is  founded,  and  I, 
therefore,  feel  no  objection  to  answer  the  question  asked  by  the 
same  counsel, — what  law  it  is  which  constitutes  the  obligation 
of  the  compact  between  Virginia  and  Kentucky;  by  admitting 
that  it  is  this  common  law  of  nations  which  requires  them  to 
perform  it.    I  admit  further,  that  it  is  this  law  which  creates  the 
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obligation  of  a  conflict  iiia<le  upon  a  desert  spot,  where  no 
municipal  law  exists,  and  (which  was  another  case  put  by  the 
same  counsel)  which  contract,  by  the  tacit  assent  of  all  nations, 
their  tribunals  are  authorize<l  to  enforce. 

But  can  it  be  seriously  insisted,  that  this,  any  more  than  the 
moral  law  upon  which  it  is  foumied,  was  exclusively  in  the  con- 
templation of  those  who  framed  this  constitution?  What  is 
the  language  of  this  universal  law?  It  is  simply  that  all  men 
are  bound  to  perform  their  contracts.  The  injunction  is  as 
absolute  as  the  contracts  to  whicli  it  applies.  It  admits  of  no 
qualification,  and  no  restraint,  either  as  to  its  validity,  construc- 
tion, or  discharge,  further  than  may  be  necessary  to  develop  the 
intention  of  the  parties  to  the  contract.  And  if  it  be  true,  that 
this  is  exclusively  the  law  to  which  the  constitution  refers  us, 
it  is  very  apparent,  that  the  sphere  of  state  legislation  upon 
subjects  connected  with  the  contract  of  individuals  would  be 
abridged  beyond  what  it  can  for  a  moment  be  believed  the  sov- 
ereign states  of  this  union  would  have  consented  to;  for  it  will 
be  found,  upon  examination,  that  there  are  few  laws  which 
concern  the  general  police  of  a  state,  or  the  government  of  its 
citizens,  in  their  intercourse  with  each  other,  or  with  strangers, 
which  may  not  in  some  way  or  other  affect  the  contracts  which 
they  have  entered  into,  or  may  thereafter  form.  For  what  are 
laws  of  evidence,  or  which  concern  remedies,  frauis,  and  per- 
juries, laws  of  registration,  and  those  which  affect  landlord 
and  tenant,  sales  at  auction,  acts  of  limitation,  and  those  which 
limit  the  fees  of  professional  men,  and  the  charges  of  tavern 
keepers,  and  a  multitu<ie  of  others  which  crowd  the  codes  of 
every  state,  but  laws  which  may  affect  the  valility,  construc- 
tion, or  duration,  or  discharge  of  contracts?  Whilst  I  admit, 
then,  that  this  common  law  of  nations,  which  has  been  men- 
tioned, may  form  in  part  the  obligation  of  a  contract,  I  must 
unhesitatingly  insist  that  this  law  is  to  be  taken  in  strict  subor- 
dination to  the  municipal  laws  of  the  land  where  the  contract  is 
made  or  is  to  be  executed.  The  former  can  be  satisfied  by 
nothing  short  of  performance;  the  latter  may  affect  and  con- 
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trol  the  validity,  construction,  evidence,  i^emedy,  i)ei*forinance, 
and  dischai'ge  of  the  contract.  The  former  is  the  common  law 
of  all  civilized  nations,  and  of  each  of  them;  the  latter  is  the 
peculiar  law  of  each,  an<l  is  paramount  to  the  former  whenever 
they  come  in  collision  with  each  other. 

It  is,  then,  the  municipal  law  of  the  state,  whether  that  be 
written  or  unwritten,  which  is  emphatically  the  law  of  the  con- 
tract made  within  the  state,  an<l  must  govern  it  throughout, 
wherever  its  perfonnance  is  sought  to  be  enforced. 

It  forms,  in  my  humble  opinion,  a  i>art  of  the  contract,  and 
travels  with  it  whei*ever  the  parties  to  it  nmy  be  foun<l.  It  is 
so  regarde<l  by  all  the  civilize<l  nations  of  the  world,  and  is 
enfoi*ced  by  the  tribunals  of  those  nations  according  to  its  owa 
forms,  unless  the  parties  to  it  have  otherwise  agi-eed,  as  where 
the  contract  is  to  be  executed  in,  or  i*efers  to  the  laws  of,  some 
other  country  than  that  in  which  it  is  formed,  or  where  it  is  of 
an  immoral  character,  or  conti'aveiies  the  policy  of  the  nation 
to  whose  tribunals  the  appeal  is  made;  in  which  latter  cases, 
the  I'emedy,  which  the  comity  of  nations  affords  for  enforcing 
the  obligation  of  contracts  wherever  fonne<l,  is  denied.  Fi'ee 
from  these  objections,  this  law,  which  accomi)anies  the  contract 
as  forming  a  part  of  it,  is  regarde<l  and  enforced  everywhere, 
whether  it  affect  the  validity,  constnictiou,  or  <lischarge  of  the 
contract.  It  is  u]K)n  this  ])rinci])le  of  universal  law,  that  the 
discharge  of  the  contract,  or  of  one  of  the  ])arties  to  it,  by  the 
banki'upt  la\^^s  of  the  country  where  it  was  made,  operates  as  a 
discharge  everywhere. 

If,  then,  it  be  true,  that  the  law  of  the  count rv  where  the  con- 
tract  is  made,  or  to  be  executed,  fonns  a  j)art  of  that  contract, 
and  of  its  obligation,  it  would  seem  t(^  be  somewhat  of  a  solecism 
to  say  that  it  dcM*s.  at  the  same  time.  im])air  that  obligation. 

But  it  is  contended,  that,  if  the  municipal  law  of  tlie  state 
where  the  conti'act  is  so  made  form  a  i)art  of  it,  so  does  that 
clause  of  the  constitution  which  prohibits  the  states  from  pass- 
ing laws  to  imimir  the  obligation  of  contracts;  and,  consequently, 
that  the  law  is  rendered  inoi)ei*ative  by  force  of  its  controlling  as- 
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84>ciate.  All  this  I  admit,  provided  it  be  first  proved  that  the  law 
so  incorporated  with,  and  forming  a  i>art  of  the  contract,  does, 
in  effect,  impair  its  obligation ;  and  before  this  can  be  proved,  it 

must  be  affirmed  and  satisf  actoiily  made  out,  that,  if  by  the  terms 
of  the  contract  it  is  agreed,  that,  on  the  hapx)ening  of  a  certain 
event,  as,  upon  the  future  insolvency  of  one  of  the  parties,  and 
his  surrender  of  all  his  property  for  the  benefit  of  his  creditors,} 
the  contract  shall  be  considered  as  x)erformed  and  at  an  end,  this 
stipulation  -would  impair  the  obligation  of  the  contract.  If  this 
proposition  can  be  successfully  affirmed,  I  can  only  say  that  the 
soundness  of  it  is  beyond  the  reach  of  my  mind  to  understand. 

Again;  it  is  insisted,  that,  if  the  law  of  the  contract  forms  a 
part  of  it,  the  law  itself  cannot  be  repealed  without  impairing 
the  obligation  of  the  contract  This  proposition  I  must  be  per- 
mitted to  deny.  It  may  be  repealed  at  any  time  at  the  wiU  of 
the  legislature,  and  then  it  ceases  to  form  any  part  of  those  con- 
tracts which  may  afterwards  be  entered  into.  The  repeal  is  no 
more  void  than  a  new  law  would  be  which  operates  upon  con- 
tracts to  affect  their  validity,  construction,  or  duration.  Both 
are  valid,  (if  the  view  which  I  take  of  this  case  be  correct^  as 
ihev  mav  affect  contracts  afterwards  formed;  but  neither  are 
so,  if  they  bear  upon  existing  contracts;  and  in  the  former  case, 
in  which'  the  repeal  contains  no  enactment,  the  constitution 
would  forbid  the  application  of  the  repealing  law  to  past  con- 
ti*acts,  and  to  those  only. 

To  illustrate  this  argument,  let  us  take  four  laws,  which,  either 
by  new  enactments,  or  by  the  repeal  of  former  laws,  may  affect 
contracts  as  to  their  validity,  construction,  evidence,  or  remedy. 

Laws  against  usury  are  of  the  first  description. 

A  law,  which  converts  a  penalty  stipulated  for  by  the  parties, 
as  the  only  atonement  for  a  breach  of  the  contract,  into  a  mere 
agreement  for  a  just  compensation,  to  be  measured  by  the  legal 
rate  of  interest,  is  of  the  second. 

The  statute  of  frauds,  and  the  statute  of  limitations,  may  be 
cited  as  examples  of  the  two  last 

The  validity  of  these  laws  can  never  be  questioned  by  those 
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who  accompany  me  in  the  view  which  I  take  of  the  qnestion 
under  condderation,  unless  they  operate,  by  their  express  pro- 
visionsy  upon  contracts  preyionsly  entered  into ;  and  even  then, 
they  are  Toid  only  so  far  as  they  do  so  operate,  because,  in  ihj^ 
case,  and  in  that  case  only,  do  they  impair  the  obligation  of  those 
contracts.  But  if  they  equally  impair  the  obligation  of  conlracts 
subsequently  made,  which  they  must  do  if  this  be  the  oi)eration 
of  a  bankrupt  law  upon  such  contracts,  it  would  seem  to  follow, 
that  all  such  laws,  whether  in  the  form  of  new  enactments,  or  of 
I'epealing  laws,  ])roduc]ng  the  same  legal  consequences,  are  made 
void  bv  the  constitution;  and  vet  the  counsel  for  the  defendants 
in  error  have  not  ventured  to  maintain  so  alarming  a  propo- 
sition. 

If  it  be  conceded,  that  those  laws  are  not  repugnant  to  the' 
constitution  so  far  as  they  apply  to  subsequent  contracts,  I  am 
yet  to  be  instructed  how  to  distinguish  between  those  laws  and 
the  one  now  under  consideration.  How  has  this  been  attempted 
by  the  learned  counsel  who  have  argued  this  cause  upon  the 
ground  of  such  a  distinction  ? 

They  have  insisted  that  the  effect  of  the  law  first  supposed 
is  to  annihilate  the  contract  in  its  birth,  or  rather  to  prevent  it 
from  having  a  legal  existence,  and,  consequently,  that  there  is 
no  obligation  to  be  impaired.  But  this  is  clearly  not  so,  since 
it  may  legitimately  avoid  all  contracts  afterwards  entered  into, 
which  reserve  to  the  lender  a  higher  rate  of  interest  than  this 
law  permits. 

The  validity  of  the  second  law  is  admitted,  and  yet  this  can 
only  be  in  its  application  to  subsequent  contracts;  for  it  has 
net,  and  I  think  it  cannot,  for  a  moment,  be  maintained,  that  a 
law,  which,  in  express  terms,  varies  the  construction  of  an  ex- 
isting contract,  or  which,  rei)ealing  a  forn^r  law,  is  made  to 
produce  the  same  effect,  does  not  impair  the  obligation  of  that 
contract 

Ihe  statute  of  frauds,  and  the  statute  of  limitations,  which 
have  been  put  as  examjiles  of  the  third  and  fourth  classes  of 
laws,  are  also  admitted  to  be  valid,  because  they  merely  concern 
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the  modes  of  proceeding  in  the  trial  of  causes;  the  former 
supplying  a  rule  of  evidence,  and  the  latter  forming  a  part  of 
the  remedy  given  by  the  legislature  to  enforce  the  obligation, 
and  likewise  providing  a  rule  of  evidence. 

All  this  I  admit.  But  how  does  it  happen,  that  these  laws, 
like  those  which  affect  the  validity  and  construction  of  contracts, 
are  valid  as  to  subsequent,  and  yet  void  as  to  prior  and  subsist- 
ing contracts  ?  For  we  are  informed  by  the  learned  jndge  who 
delivered  the  opinion  of  this  court  in  the  case  of  Sturges  v. 
Crownhidhield,  that,  "if,  in  a  state  where  six  years  may  be 
pleaded  in  bar  to  an  action  of  assumpsit,  a  law^  should  pass,  de- 
claring that  contracts  already  in  existence,  not  baiTed  by  the 
statute,  should  be  construed  within  it>  there  could  be  little  doubt 
of  its  unconstitutionality.'- 

It  is  thus  most  apparent,  tliat,  whichever  way  we  turn, 
whether  to  laws  affecting  the  validity,  construction,  or  dis- 
charges of  contracts,  or  the  evidence  or  remedy  to  be  employed 
in  enforcing  them,  we  are  met  by  this  overruling  and  admitted 
distinction,  between  those  which  operate  retrospectively  and 
those  which  operate  prospectively.  In  all  of  them,  the  law  is 
pronounced  to  be  void  in  the  first  class  of  cases,  and  not  so  in 
the  second. 

Let  us  stop,  then,  to  make  a  more  critical  examination  of  the 
act  of  limitations,  which,  although  it  concerns  the  remedy,  or,  if 
it  must  be  conceded,  the  evidence,  is  yet  void  or  otherwise,  as  it 
is  made  to  apply  retroactively  or  prospectively,  and  see  if  it  can, 
upon  any  intelligible  principle,  be  distinguished  from  a  bankrupt 
law,  when  applied  in  the  same  manner  ?  What  is  the  effect  of 
the  former  ?  The  answer  is,  to  discharge  the  debtor  and  all  his 
future  acquisitions  from  his  conti*act;  because  he  is  i)ermitted 
tC'  plead  it  in  bar  of  any  remedy  which  can  be  instituted  against 
him,  and  consequently  in  bar  or  destruction  of  the  obligation 
which  his  contract  imposed  upon  him.  What  is  the  effect  of 
a  discharge  under  a  bankrupt  law  ?  I  can  answer  this  ques- 
tion in  no  other  terms  than  those  which  are  given  to  the  former 
question.    If  there  be  a  difference,  it  is  one  which,  in  the  eye  of 
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jiiKtice  at  leasu  is  niwe  favorable  to  the  validitr  of  tlie  lattier 
than  of  ilie  former;  for  in  the  one  the  debtor  smrenders  evcrr- 
thin^  ^  hieh  he  |N»sse$ses  toi^'anls  the  discharge  of  his  obligation, 
juu!  in  the  othfr  he  surrenders  nothing,  and  sullenlv  shelters 
himself  behind  a  legal  objection  with  which  the  law  has  pioTided 
liim,  for  the  jmriHise  of  protecting  his  person,  and  his  present  as 
well  as  his  future  acquisitions,  against  the  performance  of  his 
contract. 

It  is  said  that  the  former  does  not  discharge  him  absolutely 
frr>ui  his  contract,  because  it  leaves  a  shadow  sufficiently  sub- 
stantial to  raise  a  consideration  for  a  new  promise  to  par.  And 
is  not  this  equally  the  case  with  a  certificated  bankrupt^  who 
aften\'ards  promises  to  pay  a  debt  from  which  his  certificate  had 
discharged  him  ?  In  the  former  case,  it  is  said,  the  defendant 
must  plead  the  statute  in  order  tc  bar  the  remedy  and  to  exempt 
him  from  his  obligation.  And  ^k  I  answer,  he  must  plead  his 
discharge  under  the  bankrupt  law,  and  his  conformity  to  it,  in 
order  to  bar  the  remedy  of  his  creditor,  and  to  secm*e  to  himself 
n  like  exemption.  I  have,  in  short,  sought  in  vain  for  some  other 
grounds  on  which  to  distinguish  the  tT\o  Inws  from  each  other 
than  those  which  wei'e  suggested  at  the  bsir.  I  can  imagine  no 
other,  and  I  confidently  believe  that  none  exist  which  will  bear 
thf-  test  of  a  critical  examination. 

1()  the  decision  of  this  court,  made  in  the  case  of  Sturges  v. 
Crmiminshield,  and  to  the  reasoning  of  the  learned  judge  who 
deliveivd  that  ()])inion,  I  entirely  submit;  althonf»h  I  did  not 
th^Mi,  nor  can  I  now,  bring  my  mind  to  concur  in  that  part  of  it 
which  admits  the  constitutional  ]>ower  of  the  state  legislatures 
to  ])ass  bankrupt  laws  by  which  I  understand,  those  laws  which 
discharge  the  person  and  the  future  acquisitions  of  the  bank- 
ni])t  from  his  debts.  I  have  always  thought  that  the  power  to 
J. ass  such  a  law  was  exclusively  vested  by  the  constitution  in  the 
legislature  of  the  United  States,  lint  it  becomes  me  to  believe 
that  til  is  o])inion  was  and  is  incorrect,  since  it  stands  condemned 
by  the  decisicm  of  a  majority  of  this  court,  solemnly  pronounced. 

Aftei  making  this  acknowledgment,  I  refer  again  to  the  above 
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decision  with  some  degree  of  confidence^  in  support  of  the 
opinion  to  which  I  am  now  inclined  to  come,  that  a  bankrupt 
hiw  which  operates  prospectively,  or  in  so  far  as  it  does  so  oper- 
ate, does  not  violate  the  constitution  of  the  United  States.  It 
is  there  stated,  "that,  until  the  power  to  pass  uniform  laws  on 
the  subject  of  bankruptcies  be  exercised  by  congress,  the  states 
are  not  forbidden  to  x>as8  a  banknipt  law,  provided  it  contain 
no  principle  which  violates  the  tenth  section  of  the  first  article 
of  the  constitution  of  the  United  States.''  The  question  in  that 
case  was,  whether  the  law  of  New  York,  passed  on  the  third  of 
April,  ISll,  which  liberates  not  only  the  person  of  the  debtor, 
but  discharges  him  from  all  liability  for  any  debt  contracted  pre- 
vious as  well  as  subsequent  to  his  discharge,  on  his  surrendering 
hi?  [)roperty  for  the  use  of  his  creditors,  was  a  valid  law  under 
the  constitution  in  its  application  to  a  debt  contracted  prior  to 
its  passage.  The  court  decided  that  it  was  not,  upon  the  single 
ground  that  it  impaired  the  obligation  of  that  contract.  And  if 
it  be  true,  that  the  states  cannot  pass  a  similar  law  to  operate 
u]>on  contracts  subsequently  entered  into,  it  follows  inevitably, 
either  that  they  cannot  pass  such  laws  at  all,  contrary  to  the  ex-. 
X>ress  declaration  of  the  court,  as  before  quoted,  or  that  such 
laws  do  not  impair  the  obligation  of  contracts  subsequently  en- 
teied  into;  in  fine,  it  is  a  self-evident  proposition,  that  every  con- 
tract that  can  be  formed  must  either  precede  or  follow  any  law 
by  which  it  may  be  affected. 

1  have,  throughout  the  preceding  part  of  this  opinion,  con- 
sidered the  municipal  law  of  the  country  where  the  contract  is 
made  as  incorporated  \iith  the  contract,  whether  it  affects  its 
validity,  constniction,  or  discharge.  But  I  think  it  quite  im- 
material to  stickle  for  this  position,  if  it  be  conceded  to  me,  what 
can  scarcely  be  denied,  that  this  municipal  law  constitutes  the 
law  of  the  contract  so  formed,  and  must  govern  it  throughout.  I 
hold  the  legal  consequences  to  be  the  same,  in  whichever  vie^' 
the  law,  as  it  affects  the  contract,  is  considered. 

T  come  now  to  a  more  particular  examination  and  construc- 
tion of  the  section  under  which  this  question  arises;  and  I  am 
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free  to  acknowledge  that  the  collocation  of  the  subjects  for  which 
it  provides  has  niade  an  irresistible  impression  upon  my  mind, 
much  stronger,  I  am  persuaded,  than  I  can  find  language  to  com- 
municate to  the  minds  of  others. 

It  declares  that  "no  state  shall  coin  money,  emit  bills  of  credit, 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts.'-  These  prohibitions,  associated  with  the  i>owers  granted 
to  congress,  "to  coin  money,  and  to  regulate  the  value  thereof, 
and  of  foreign  coin,''  most  obviously  constitute  members  of  the 
same  family,  being  upon  the  same  subject,  and  governed  by  the 
same  policy. 

This  policy  was  to  provide  a  fixed  and  uniform  standard  of 
value  throughout  the  United  States,  by  which  the  commercial 
and  other  dealings  between  the  citizens  thereof,  or  between  them 
and  foreigners,  as  well  as  the  monied  transactions  of  the  gov- 
ernment, should  be  regulated.  For  it  might  well  be  asked.  Why 
vest  in  congress  the  power  to  establish  a  uniform  standard  of 
value  by  the  means  pointed  out,  if  the  states  might  use  the  same 
means,  and  thus  defeat  the  uniformity  of  the  standard,  and,  con- 
sequently, the  standard  itself  ?  And  why  establish  a  standard 
at  all  for  the  government  of  the  various  contracts  which  might 
be  entered  into,  if  those  contracts  might  afterwards  be  dis- 
charged by  a  different  standard,  or  by  that  which  is  not  money, 
under  the  authority  of  state  tender  laws  ?  It  is  obvious,  there- 
fore, that  these  prohibitions,  in  the  tenth  section,  are  entirely 
homogeneous,  and  are  essential  to  the  establisliment  of  a  uniform 
standard  of  value,  in  the  formation  and  discharge  of  contracts. 
It  is  for  this  reason,  independent  of  the  general  phraseology 
which  is  employed,  that  the  prohibition  in  regard  to  state  tender 
laws  will  admit  of  no  construction  which  would  confine  it  to 
slate  laws  which  have  a  retrospective  operation. 

The  next  class  of  prohibitions  contained  in  tliis  section  con- 
sists of  bills  of  attainder,  ex  post  facto  laws,  and  laws  impairing 
the  obligation  of  contracts. 

Here,  too,  we  observe,  as  I  think,  members  of  the  same  family 
brought  together  in  the  most  intimate  connexion  with  each  other. 
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The  states  are  forbidden  to  pass  any  bill  of  attainder  or  ex  post 
facto  law,  by  whicK  a  man  shall  be  pnnished  criminally  or 
penally,  by  loss  of  life,  of  his  liberty,  property,  or  reputation, 
foi  an  act  which,  at  the  time  of  its  commission,  violated  no  ex- 
isting law  of  the  land.  Why  did  the  authors  of  the  constitution 
turn  their  attention  to  this  subject,  which,  at  the  first  blush, 
would  appear  to  be  peculiarly  fit  to  be  left  to  the  discretion  of 
tliose  who  hare  the  police  and  good  gOTemment  of  the  state 
under  their  management  and  control  ?  The  only  answer  to  be 
given  is,  because  laws  of  this  character  are  oppressive,  unjust, 
and  tyrannical;  and,  as  such,  are  condemned  by  the  universal 
sentence  of  civilized  man.  The  injustice  and  tyranny  which 
characterizes  ex  post  facto  laws  consists  altogether  in  their  ret- 
rospective operation,  which  applies  with  equal  force,  although 
not  exclusively,  to  bills  of  attainder. 

But  if  it  was  deemed  wise  and  proper  to  prohibit  state  legis- 
lation as  to  retrospective  laws,  which  concern,  almost  exclu- 
sively, the  citizens  and  inhabitants  of  the  jiartieular  state  in 
which  this  legislation  takes  place,  how  much  more  did  it  concern 
the  private  and  political  interests  of  the  citizens  of  all  the 
states,  in  their  commercial  and  ordinary  intercourse  with  each 
other,  that  the  same  prohibition  should  be  extended  civilly  to 
the  contracts  which  they  might  enter  into  ? 

If  it  were  proper  to  prohibit  a  state  legislature  to  pass  a  retro- 
spective law  which  should  tike  from  the  pocket  of  one  of  its 
own  citizens  a  single  dollar,  as  a  punishment  for  an  act  which 
was  innocent  at  the  time  it  was  committed;  how  much  more 
proper  was  it  to  prohibit  laws  of  the  same  character  precisely, 
which  might  deprive  the  citizens  of  other  states,  and  foreigners^ 
as  well  as  citizens  of  the  same  state,  of  thousands,  to  which,  by 
their  contracts,  they  were  justly  entitled,  and  which  they  might 
possibly  have  realized  but  for  such  state  interference  ?  How 
natural,  then,  was  it,  under  the  influence  of  these  considerations, 
to  interdict  similar  legislation  in  regard  to  contracts,  by  pro- 
viding that  no  state  should  pass  laws  impairing  the  obligation 
of  past  contracts!    It  is  true,  that  the  two  first  of  these  prohi- 
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bitions  apply  to  laws  of  a  criminal,  and  the  last  to  laws  of  a 
civil  character;  but,  if  I  am  coiTect  in  my  -view  of  the  spii'it  and 
motives  of  these  pi'ohibitions,  they  agree  in  the  principle  wiiicli 
suggested  them.  They  are  founded  upon  the  same  reason,  and 
the  application  of  it  is  at  least  as  strong  to  the  last  as  it  is  to  the 
two  fii*st  prohibitions. 

But  these  reasons  are  altogether  inapplicable  to  laws  of  a 
jnospective  character.  There  is  nothing  unjust  or  tyrannical  in 
punishing  offences  prohibited  by  law,  and  committed  in  viola- 
tion of  that  law.  !Nor  can  it  be  unjust  or  oppressive,  to  declare, 
by  law.  that  contracts  subsequently  entered  into  may  be  dis- 
charged in  a  way  different  from  that  which  the  parties  hare 
provided,  but  which  they  know,  or  may  know,  are  liable,  undei* 
certain  circumstances,  to  be  discharged  in  a  manner  contrary  to 
the  provisions  of  their  contract. 

Thinking,  as  I  have  always  done,  that  the  power  to  pass  bank- 
rupt laws  was  intended  by  the  authors  of  the  constitution  to 
be  exclusive  in  congress,  or,  at  least,  that  they  expected  the 
power  vested  in  that  body  would  be  exercised,  so  as  effectually 
to  prevent  its  exercise  by  the  states,  it  is  the  more  probable, 
that,  in  reference  to  all  other  interferences  of  the  state  legisla- 
tures upon  the  subject  of  contracts,  retrospective  laws  were 
alone  in  the  contemplation  of  the  convention. 

In  the  construction  of  this  clause  of  the  tenth  section  of  the 
constitution,  one  of  the  counsel  for  the  defendant  supposed  him- 
self at  liberty  so  to  transpose  the  provisions  contained  in  it  as 
to  place  the  prohibition  to  pass  laws  impairing  the  obligation 
of  contractvs  in  juxtaposition  AAith  the  other  ])rohibition  to  ]>ass 
laws  making  anything  but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  inasmuch  as  the  two  provisions  relate  to  the  sub- 
ject of  contracts. 

That  the  derangement  of  the  words  and  even  sentences  of  a 
law  may  sometimes  be  tolemted,  in  order  to  arrive  at  the  ap- 
paient  meaning  of  the  legislature,  to  be  gathered  from  other 
parts,  or  from  the  entire  scoi>e  of  the  law,  I  shall  not  deny.  But 
I  should  deem  it  a  very  hazardous  rule  to  ado])t  in  the  construo- 
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tion  of  an  instrument  so  maturelv  considei'ed  as  this  constitution 
was  by  the  enlightened  statesmen  who  framed  it,  and  so  severely 
examined  and  criticised  by  its  opponents  in  the  numerous  state 
conventions  which  finally  adopted  it.  And  if,  by  the  construc- 
tion of  this  sentence,  arranged  as  it  is,  or  as  the  learned  counsel 
would  have  it  to  be,  it  could  have  been  made  out,  that  the  power 
to  pass  prospective  laws  affecting  contracts  was  denied  to  the 
states,  it  is  most  wonderful  that  not  one  voice  was  raised  against 
the  provision,  in  any  of  those  conventions,  by  the  jealous  advo- 
cates of  state  rights,  nor  even  an  amendment  proposed,  to  ex- 
l)lain  the  clause,  and  to  exclude  a  construction  which  trenches  so 
extensively  upon  the  sphere  of  state  legislation. 

But,  although  the  transposition  which  is  contended  for  may 
be  tolerated  in  cases  where  the  obvious  intention  of  the  legisla- 
ture can  in  no  other  way  be  fulfilled,  it  can  never  be  admitted  in 
those  where  consistent  meaning  can  be  given  to  the  whole  clause 
as  it«  authors  thought  proper  to  aiTange  it,  and  where  the  only 
tlcubt  is,  whether  the  construction  which  the  transposition  coun- 
tenances, or  that  which  results  from  the  reading  MhicTi  the  leg- 
islature has  thought  proper  to  adopt,  is  most  likely  to  fulfil  the 
supposed  intention  of  the  legislature.  Now  although  it  is  true, 
that  the  prohibition  to  pass  tender  laws  of  a  pai*ticular  descrip- 
tion, and  laws  impaiiing  the  obligation  of  contracts,  relate,  both 
of  them,  to  contracts,  yet  the  principle  which  governs  each  of 
them,  clearly  to  be  inferred  from  the  subjects  with'  which  they 
stand  associated,  is  altogether  different;  that  of  the  first  form- 
ing part  of  a  system  for  fixing  a  uniform  standard  of  value,  and 
of  the  last  being  founded  on  a  denunciation  of  retrospective 
laws.  It  is,  therefore,  the  safest  course,  in  my  humble  opinion, 
to  construe  this  clause  of  the  section  according  to  the  arrange- 
ment which  the  convention  has  thought  proper  to  make  of  its 
different  provisions.  To  insist  upon  a  transposition,  with  a  view 
to  warrant  one  construction  rather  than  the  other,  falls  little 
shorts  in  my  opinion,  of  a  begging  of  the  whole  question  in  con- 
tic  versy. 

But  why,  it  has  been  asked,  forbid  the  states  to  pass  laws 
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makiiig  anything  but  gold  and  silver  coin  a  tender  in  payment 
of  debts  contracted  subsequent,  as  well  as  prior,  to  the  law 
which  authorizes  it;  and  yet  confine  the  prohibition  to  pass  laws 
iDii)airing  the  obligation  of  contoicts  to  past  contracts,  or,  in 
other  words  to  future  bankrupt  laws,  when  the  consequen(Ce 
I'esulting  from  each  is  the  same,  the  latter  being  considered  by 
the  counsel  as  being,  in  truth,  nothing  less  than  tender  laws  in 
disguise  ? 

An  answer  to  this  question  has,  in  part,  been  anticipated  by 
some  of  the  preceding  observations.  The  power  to  pass  bank- 
nipt  laws  having  been  vested  in  congress,  either  as  an  exclusive 
power,  or  under  the  belief  that  it  would  certainly  be  exercised, 
it  is  highly  probable  that  state  legislation  upon  that  subject  was 
not  within  the  contemplation  of  the  convention;  or,  if  it  was, 
it  is  quite  unlikely  that  the  exercise  of  the  power  by  the  state 
legislatures  would  have  been  prohibited  by  the  use  of  terms 
which,  I  have  endeavored  to  show,  are  inapplicable  to  laws  in- 
tended to  operate  prospectively.  For  had  the  prohibition  been 
to  pass  laws  impairing  contracts,  instead  of  the  obligation  of 
contracts,  I  admit  that  it  would  have  borne  the  construction 
which  is  contended  for,  since  it  is  clear  that  the  agreement  of 
the  parties,  in  the  first  case,  would  be  impaired  as  much  by  a 
prior  as  it  would  be  by  a  subsequent  bankrupt  law.  It  has,  be- 
side, been  attempted  to  be  shown,  that  the  limited  restriction 
upon  state  legislation,  imposed  by  the  former  prohibition,  might 
bo  submitted  to  by  the  states ;  whilst  the  extensive  operation  of 
the  latter  would  have  hazarded,  to  say  the  least  of  it,  the  adop- 
tion of  the  constitution  bv  the  state  conventions. 

« 

But  an  answer  still  more  satisfactory  to  my  mind  is  this: 
tender  laws,  of  the  description  stated  in  this  section,  are  always 
unjust;  and  where  there  is  an  existing  bankru])t  law  at  the  time 
the  contract  is  made,  they  can  seldom  be  useful  to  the  honest 
debtor.  They  violate  the  agreement  of  the  parties  to  it,  without 
the  semblance  of  an  apology  for  the  measure;  since  they  operate 
to  discharge  the  debtor  from  his  undertaking,  upon  terms  vari- 
ant from  those  by  which  he  bound  himself,  to  the  injury  of  the 
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<5reditor,  aad  unsupported,  in  many  cases,  by  the  plea  of  neces- 
sity. They  extend  relief  to  the  opulent  debtor,  who  does  not 
stand  in  need  of  it;  as  well  as  to  the  one  who  is,  by  misfortunes 
often  unavoidable,  reduced  to  poverty,  and  disabled  from  com- 
plying with  his  engagements.  In  relation  to  subsequent  con- 
ti-acts,  they  are  unjust  when  extended  to  the  former  class  of 
debtors,  and  useless  to  the  second,  since  they  may  be  relieved  by 
conforming  to  the  requisitions  of  the  state  bankrupt  law,  where 
there  is  one.  Being  discharged  by  this  law  from  all  his  antece- 
dent debts,  an<l,  having  his  future  acquisitions  secure<l  to  him, 
un  opportunity  is  afforded  him  to  become  once  more  a  useful 
member  of  society. 

If  this  view  of  the  subject  be  correct,  it  will  be  difficult  to 
prove  that  a  prospective  bankrupt  law  resembles,  in  any  of  its 
features,  a  law  which  should  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts. 

I  shall  now  conclude  this  opinion  by  repeating  the  acknow- 
ledgement which  candor  compelled  me  to  make  in  its  commence- 
ment, that  the  question  which  I  have  been  examining  is  involved 
in  difficulty  and  doubt  But  if  I  could  rest  my  opinion  in  favor 
of  the  constitutionality  of  the  law,  on  which  the  question  arises, 
on  no  other  ground  than  this  doubt  so  felt  and  acknowledged, 
that  alone  would,  in  my  estimation,  be  a  satisfactory  vindica- 
tion of  it.  It  is  but  a  decent  respect  due  to  the  wisdom,  the  in- 
tegrity, and  the  patriotism  of  the  legislative  body  by  which  any 
law  is  passed,  to  presume  in  favor  of  its  validity,  until  its  viola- 
tion of  the  constitution  is  proved  beyond  all  reasonable  doubt. 
This  has  always  been  the  language  of  this  court,  when  that  sub- 
ject has  called  for  its  decision;  and  I  know  that  it  expresses  the 
honest  sentiments  of  each  and  every  member  of  this  bench.  I 
am  perfectly  satisfied  that  it  is  entertained  by  those  of  them 
from  whom  it  is  the  misfortune  of  the  majority  of  the  court  to 
differ  on  the  present  occasion,  and  that  they  feel  no  reasonable 
doubt  of  the  correctness  of  the  conclusion  to  which  their  best 
judgment  has  conducted  them. 

My  opinion  is,  that  the  judgment  of  the  court  below  ought  to 
be  reversed,  and  judgment  given  for  the  plaintiff  in  error. 
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Marshall.  C.  J. — It  is  well  known  that  the  court  has  been 
divided  in  opinion  on  this  case.  Three  judges,  Mr.  Justice 
Dnvall,  Mr.  Justice  Story,  and  niTself,  do  not  concur  in  the 
judgment  which'  has  been  pronounced.  We  have  taken  a  dif- 
ferent \'iew  of  the  very  interesting  question  which  has  been  dis- 
cussed with  so  much  talent,  as  well  as  labor,  at  the  bar.  and  I 
am  directed  to  state  the  course  of  reasoning  on  which  we  have 
formed  the  opinion  that  the  discharge  pleaded  by  the  defendant 
is  no  bar  to  the  action. 

The  single  question  for  consideration  is,  whether  the  act  of 
the  state  of  Xew  York  is  consistent  with  or  repugnant  to  the 
constitution  of  tlie  United  States  ? 

This  court  has  so  often  expi-essed  the  sentiments  of  pi'ofound 
and  respectful  reverence  with  which  it  approaches  questions  of 
this  character  as  to  make  it  unnecessarv  now  to  sav  more  than, 
that,  if  it  be  right,  that  the  ]X)wer  of  preserving  the  constitution 
from  legislative  infraction  should  reside  anywhere,  it  cannot  be 
wrong,  it  must  be  right,  that  those  on  whom  the  delicate  and 
important  duty  is  confeiTed  should  perform  it  according  to  their 
best  judgment. 

Much,  too.  has  been  said  concerning  the  ]>rinciples  of  con- 
struction which  ought  to  be  applied  to  the  constitution  of  the 
United  States. 

On  this  subject,  also,  the  court  has  taken  such  frequent  occa- 
sion to  declare  its  opinion  as  to  make  it  unnecessary,  at  least, 
to  enter  again  into  an  elaborate  discussion  of  it.  To  say  that 
the  intention  of  the  instiniment  must  prevail;  that  this  inten- 
tion must  be  collected  from  its  words;  that  its  words  are  to  be 
understood  in  that  sense  in  which  thev  are  generallv  used  bv 
those  for  whom  the  instrument  was  intended;  that  its  provi- 
sions are  neither  to  be  restricted  into  insignificanee.  nor  ex- 
tended to  objects  not  comprehended  in  them,  nor  contemplated 
by  its  framers;  is  to  repeat  what  has  been  already  said  more  at 
large,  and  is  all  that  can  be  necessary. 

As  preliminary  to  a  more  particular  investigation  of  the  clause 
in  the  constitution  on  which  the  case  now  under  consideratiDU 
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is  supposed  to  depend,  it  may  be  proper  to  inquire  how  far  it  is 
affected  by  the  former  decisions  of  this  court 

In  Sturges  v.  Orownhishield  it  was  determined,  that  an  act^ 
which  discharged  the  debtor  from  a  contract  entered  into  pre^ 
vious  to  its  passage,  was  repugnant  to  the  constitution.  Ther 
reasoning  which  conducted  the  court  to  that  conclusion  might, 
perhaps,  conduct  it  farther;  and  with  that  reasoning  (for  myself 
alone  this  expression  is  used)  I  have  never  yet  seen  cause  to  b€$ 
dissatisjied.  But  that  decision  is  not  supposed  to  be  a  precedent 
for  Ogden  v.  Saunders,  because  the  two  cases  differ  from  each 
other  in  a  material  fact;  and  it  is  a  general  rule,  expressly 
recognized  by  the  court  in  Sturges  v.  Cfrovminshiehl  that  the 
I)ositive  authority  of  a  decision  is  co-extensive  only  with  the  facts 
ou  which  it  is  made.  In  Sturges  v.  Qrovminshidd  the  law  acted 
on  a  contract  which  was  made  before  its  passage;  in  this  case 
the  contract  was  entered  into  after  tlie  passage  of  the  law. 

In  McNeil  v.  McMillan,  the  contract,  though  subsequent  to  the 
])assage  of  the  act,  was  made  in  a  different  state,  by  persons  re- 
siding in  that  state  and,  consequently,  without  any  view  to  the 
law  the  benefit  of  which  was  claimed  by  the  debtor. 

The  Farmers^  and  Meclianics'  Bank  of  Pennsylvania  v.  Smith 
differed  from  Sturges  v.  Orowninshidd  only  in  this,  that  the 
plaintiff  and  defendant  were  both  residents  of  the  state  in  which 
the  law  was  enacted,  and  in  which  it  was  applied.  The  court 
was  of  opinion  that  this  difference  wa^s  unimportant 

It  has,  then,  been  decided  that  an  act  which  discharges  the 
debtor  from  pre-existing  contracts  is  void;  and  that  an  act  whidi 
operates  on  future  contracts  is  inapplicable  to  a  contract  made 
in  a  different  state,  at  whatever  time  it  may  have  been  entered 
into. 

Neither  of  these  decisions  comprehends  the  question  now  pre- 
sented to  the  court    It  is,  consequently,  open  for  discussion. 

The  provision  of  the  constitution  is,  that  "no  state  shall  pass 
any  law"  "impairing  the  obligation  of  contracts."  The  plain- 
tiff in  error  contends  that  this  provision  inhibits  the  passage  of 
retrospective  laws  only, — of  such  as  act  on  contracts  in  exist 
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ence  at  their  passage.  The  defendant  in  error  maintains  that 
it  comprehends  all  future  laws,  whether  prospective  or  retro- 
spective, and  withdraws  every  contract  from  state  legislation, 
the  obligation  of  which  has  become  complete. 

That  there  is  an  essential  difference  in  principle  between  laws 
which  act  on  past  and  those  which  act  on  future  contracts; 
that  those  of  the  first  description  can  seldom  be  justified,  while 
those  of  the  last  are  proper  subjects  of  ordinary  legislative  dis- 
cretion, must  be  admitted.  A  constitutional  restriction,  there- 
fore, on  the  power  to  pass  laws  of  the  one  class  may  very  well 
C(»nsist  with  entire  legislative  freedom  respecting  those  of  the 
other.  Yet,  when  Ave  consider  the  nature  of  our  union;  that 
it  is  intended  to  make  us,  in  a  great  measure,  one  people,  as  to 
ctimmercial  objects;  that,  so  far  as  respects  the  intercommuni- 
cation of  individuals,  the  lines  of  separation  between  states  are, 
in  many  respects  obliterated;  it  would  not  be  matter  of  sur- 
prise, if.  on  the  delicate  subject  of  contracts  once  formed,  the 
interference  of  state  legislation  should  be  greatly  abridged,  or 
entirely  forbidden.  In  the  nature  of  the  provision,  then,  there 
seems  to  be  nothing  which  ought  to  influence  our  construction 
of  the  words;  and.  in  making  that  construction,  the  whole 
clause,  which  consists  of  a  single  sentence,  is  to  be  taken  to- 
gether, and  the  intention  is  to  be  collected  from  the  whole. 

The  first  paragraph  of  the  tenth  section  of  the  first  article, 
which  comprehends  the  provision  under  consideration,  contains 
an  enumeration  of  those  cases  in  which  the  action  of  the  state 
legislature  is  entirely  prohibited.  The  second  enumerates  those 
in  which  the  prohibition  is  modified.  The  first  paragraph,  con- 
sisting of  total  prohibitions,  comprehends  two  classes  of  powers. 
Those  of  the  first  ai*e  political  and  general  in  their  nature,  being 
an  exercise  of  sovereignty  without  affecting  the  rights  of  indi- 
viduals. These  are  the  powers  **to  enter  into  any  treaty,  alli- 
ance, or  confederation,  grant  letters  of  marque  or  reprisal,  coin 
monev,  emit  bills  of  credit.^' 

The  second  class  of  prohibited  laws  comprehends  those  whose 
operation  consists  in  their  action  on  individuals.    These  are  laws 
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which  make  anything  bat  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  bills  of  attainder,  ex  post  faeto  laws,  or  laws 
impairing  the  obligation  of  contracts,  or  which  grant  any  title 
of  nobility. 

In  all  these  cases,  whether  the  thing  prdiibited  be  the  exer- 
cise of  mere  political  power,  or  legislative  action  on  individuals, 
the  prohibition  is  complete  and  total.  There  is  no  exception 
from  it  Legislation  of  every  description  is  comprehended 
within  it.  A  state  is  as  entirely  forbidden  to  pass  laws  impair- 
ing  the  obligation  of  contracts,  as  to  make  treaties,  or  coin 
money.  The  question  recurs,  T^'hat  is  a  law  impairing  the  obli- 
gation of  contracts  ? 

In  solving  this  question,  all  the  acumen  which  controversy 
ci\r\  give  to  the  human  mind  has  been  employed  in  scanning  the 
whole  sentence,  and  evei-y  word  of  it.  Arguments  have  been 
drawn  from  the  context,  and  from  the  particular  terms  in  which 
the  prohibition  is  expressed,  for  the  inirpose.  on  the  one  part,  of 
showing  its  application  to  all  laws  which  act  upon  contracts, 
whether  prospectively  or  retrospectively;  and,  on  the  other,  of 
limiting  it  to  laws  which'  act  on  contracts  previously  formed. 

The  first  impression  which  the  words  make  on  the  mind  would 
probably  be,,  that  the  prohibition  was  intended  to  be  general. 
A  contract  is  commonly  understood  to  be  the  agreement  of  the 
parties;  and,  if  it  be  not  illegal,  to  bind  them  to  the  extent  of 
their  stipulation*  It  requires  reflection,  it  requires  some  intellect- 
nal  effort,  to  efface  this  impression,  and  to  come  to  the  conclu- 
sion, that  the  words  ** contrast"  and  "obligation,'-  as  used  in  the 
cimstitution,  are  not  used  in  this  sense.  If,  however,  the  result 
of  this  mental  effort,  fairly  made,  be  the  correction  of  this  im- 
pression, it  ought  to  be  corrected. 

80  much  of  this  prohibition  as  restrains  the  y>ower  of  the 
states  to  punish  offenders  in  criminal  cases,  the  prohibition  to 
pass  bills  of  attainder  and  ex  post  facto  laws,  is,  in  it«  very 
terms,  confined  to  pre-existing  cases.  A  bill  of  attainder  can  be 
only  for  crimes  already  committed:  and  a  law  is  not  ex  post  facto, 
unless  it  looks  back  to  an  act  done  before  its  passage.    Language 
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is  incapable  of  expressing  in  plainer  terms,  that  the  mind  of  the 
convention  was  directed  to  retroactiye  legislation.  The  thing 
forbidden  is  retroaction.  But  that  part  of  the  clause  which  re- 
lates to  the  civil  transactions  of  individuals  is  expressed  in  more 
general  terms;  in  terms  which  comprehend,  in  their  ordinary 
signification,  cases  which  occur  after,  as  well  as  those  which* 
occui  before,  the  passage  of  the  act.  It  forbids  a  state  to  make 
anything  but  gold  and  silver  coin  a  tender  in  payment  of  debts, 
or  to  pass  any  law  impairing  the  obligation  of  contracts.  These 
prohibitions  relate  to  kindred  subjects.  They  contemplate 
legislative  interference  with  private  rights,  and  restrain  that  in- 
terference. In  construing  that  part  of  the  clause  which  res- 
pects tender  laws,  a  distinction  has  never  been  attempted  be- 
tween  debts  existing  at  the  time  the  law  may  be  passed  and  debts 
afterwards  created.  The  prohibition  has  been  considered  as 
total;  and  yet  tlie  difference  in  principle  between  making  prop- 
erty a  tender  in  payment  of  debts  contracted  after  the  passage 
of  the  act,  and  discharging  those  debts  without  payment  or  by 
the  surrender  of  property,  between  an  absolute  right  to  tender 
in  payment,  and  a  contingent  right  to  tender  in  payment  or  in 
discharge  of  the  debt,  is  not  clearly  discernible.  !Nor  is  the  dif- 
ference in  language  so  obvious  as  to  denote  plainly  a  difference 
of  intention  in  the  framers  of  the  instrument  "Ko  state  shall 
make  anything  but  gold  and  silver  coin  a  tender  in  payment  of 
debts.'-  Does  the  word  "debts"  mean,  generally,  those  due 
when  the  law  api)lies  to  the  case,  or  is  it  limited  to  debts  due 
at  the  passage  of  the  act?  The  same  train  of  reasoning, 
which  would  confine  the  subsequent  words  to  contracts  existing 
at  the  passage  of  the  law,  would  go  far  in  confining  these  words 
to  debts  existing  at  that  time.  Yet,  this  distinction  has  never, 
we  believe,  occurred  to  any  person.  How  soon  it  may  occur  is 
not  for  us  to  determine.  We  think  it  would,  unquestionably, 
defeat  the  object  of  the  clause. 

The  counsel  for  the  plaintiff  insist  that  the  word,  "imiiair- 
ing,"  in  the  present  tense,  limits  the  signification  of  the  provi- 
sion to  the  operation  of  the  act  at  the  time  of  its  passage;  that 
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nc  law  can  be  accurately  said  to  impair  the  obligation  of  con- 
tracts, unless  the  contracts  exist  at  the  time.  The  law  cannot 
impair  what  does  not  exist.    It  cannot  act  on  nonentities. 

There  might  be  weight  in  this  argument,  if  the  prohibited 
laws  were  such  only  as  operated  of  themselTes,  and  immediately 
on  the  contract.  But  insolvent  laws  are  to  operate  on  a  future, 
contingent,  unforeseen  ©vent.  The  time  to  which  the  word  "im- 
pairing" applies  is  not  the  time  of  the  passage  of  the  act,  but  of 
its  action  on  the  contract;  that  is,  the  time  present  in  contem- 
plation  of  the  prohibition.  The  law,  at  its  passage,  has  no  effect 
whatever  on  the  contract.  Thus,  if  a  note  be  given  in  New  York 
for  the  payment  of  money,  and  the  debtor  removes  out  of  that 
state  into  Connecticut,  and  becomes  insolvent,  it  is  not  pre- 
tended, that  his  debt  can  be  discharged  by  the  law  of  New  York. 
(Consequently,  that  law  did  not  operate  on  the  contract  at  its 
formation.  l[\Tien,  then,  does  its  operation  commence  ?  We  an- 
swer, when  it  is  applied  to  the  contract.  Then,  if  ever,  and  not 
till  then,  it  acts  on  the  contract,  and  becomes  a  law  impairing 
its  obligation.  Were  it«  constitutionality,  with  respect  to  pre- 
vious contracts,  to  be  admitted,  it  would  not  impair  their  obli- 
gation until  an  insolvency  should  take  place,  and  a  certificate  of 
discharge  be  granted.  Till  these  events  occur,  its  impairing 
faculty  is  suspended.  A  law,  then,  of  this  description,  if  it 
derogates  from  the  obligation  of  a  contract,  when  applied  to  it, 
is,  grammatically  speaking,  as  much  a  law  impairing  that  obli- 
gation, though  made  previous  to  its  formation,  as  if  made  sub- 
sequently. 

A  question  of  more  difficulty  has  been  pressed  with-  great 
earnestness.  It  is.  What  is  the  original  obligation  of  a  contract 
made  after  the  passage  of  such-  an  act  as  the  insolvent  law  of 
New  York  ?  Is  it  unconditional,  to  perform  the  very  thing  stipu- 
lated ?  or  is  the  condition  implied,  that,  in  the  event  of  insol- 
vency, the  contract  shall  be  satisfied  by  the  surrender  of  prop- 
erty ?  The  original  obligation,  whatever  that  may  be,  must  be 
preserved  by  the  constitution.  Any  law  which  lessens  must 
impaii  it. 
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All  aduiit  that  the  constitution  refers  to  and  preserves  the 
legal,  not  the  moral,  obligation  of  a  contract.  Obligations 
purely  moral  are  to  be  enforced  by  the  operation  of  internal 
and  invisible  agents,  not  by  the  agency  of  human  laws.  The 
restraints  im])Osed  on  states  by  the  constitution  are  intended 
for  those  objects  which  would,  if  not  restrained,  be  the  subject 
of  state  legislation.  What,  then,  was  the  original  legal  obligji- 
tion  of  the  contract  now  under  the  consideration  of  the  court  ? 

The  plaintiff  insists  that  the  law  enters  into  the  contract  so 
comjiletely  as  to  become  a  constituent  part  of  it;  that  it  is  to 
be  construed  as  if  it  contained  an  express  stipulation  to  be  dis- 
charged, should  the  debtor  become  insolvent,  by  the  surrender 
of  all  his  property  for  the  benefit  of  his  creditoi's,  in  pursuance 
of  the  act  of  the  legislature. 

This  is,  unquestionably,  pressing  the  argument  very  far;  and 
the  establishment  of  the  principle  Leads  inevitably  to  conse- 
quences which  would  affect  society  deeply  and  seriously. 

Had  an  express  condition  been  inserted  in  the  contract,  de- 
claring that  the  debtor  might  be  discharged  from  it  at  any  time 
by  surrendering  all  his  property  to  his  creditors,  this  condition 
would  have  boimd  the  creditor.  It  would  have  constituted  the 
obligation  of  his  contract;  and  a  legislative  act  annulling  the 
ccmdition  would  impair  the  contract.  Such  an  act  would,  as  is 
admitted  by  all,  be  unconstitutional,  because  it  operates  on  pre- 
existing agreements.  If  a  law  authorizing  debtors  to  discharge 
themselves  from  their  debts  by  surrendering  their  property' 
enters  into  the  contract,  and  forms  a  part  of  it,  if  it  is  equivalent 
to  a  stipulation  between  the  parties,  no  repeal  of  the  law 
can  affect  contracts  made  during  its  existence.  The  effort' 
to  give  it  that  effect  would  impaii*  their  obligation.  The  coun- 
sel for  the  i)laintjff  ]>eiceive  and  avow  tills  consequence,  in 
effect,  when  they  contend  that  to  deny  the  operation  of  the 
law  on  the  contract  under  consideration  is  to  impair  its  obliga- 
tion. Are  gentlemen  prepared  to  say  that  an  insolvent  law, 
once  enacted,  must,  to  a  considerable  extent,  be  permanent? 
that  the  legislature  is  incapable  of  varying  it  so  far  as  respects 
existing  contracts  ? 
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So,  too,  if  one  of  the  conditions  of  an  obligation  for  the  pay- 
ment of  money  be,  that,  on  the  insolvency  of  the  obligor,  or 
on  any  event  agreed  on  by  the  parties,  he  should  be  at  liberty 
to  discharge  it  by  the  tender  of  all  or  part  of  his  property,  no 
question  could  exist  respecting  the  validity  of  the  contract,  or 
respecting  it«  security  from  legislative  interference.  If  it  should 
be  determined,  that  a  law  authorizing  the  same  tender,  on  the 
same  contingency,  enters  into  and  forms  a  part  of  the  contract, 
then,  a  tender  law,  though  expressly  forbidden,  with  an  obvious 
view  to  its  prospective  as  well  as  retrospective  operation,  would, 
hy  becoming  the  contract  of  the  parties,  subject  all  contracts 
made  after  its  passage  to  its  control.  If  it  be  said,  that  such  a 
law  would  be  obviously  unconstitutional  and  void,  and,  there- 
fore, could  not  be  a  constituent  part  of  the  contract,  we  answer 
that,  if  the  insolvent  law  be  unconstitutional,  it  is  equally  void, 
and  equally  incapable  of  becoming,  by  mere  implication,  a  part 
of  the  contract.  The  plainness  of  the  repugnancy  does  not 
change  the  question.  That  may  be  very  clear  to  one  intellect, 
which  is  far  from  being  so  to  another.  The  law  now  under  con- 
sideration is,  in  the  opinion  of  one  party,  clearly  consistent  with 
the  constitution,  and,  in  the  opinion  of  the  other,  as  clearly  re- 
]>ugnant  to  it.  We  do  not  admit  the  correctness  of  that  reason- 
ing which'  would  settle  this  question  by  introducing  into  the 
contract  a  stipulation  not  admitted  by  the  parties. 

This  idea  admits  of  being  pressed  still  farther.  If  one  law 
enters  into  all  subsequent  contracts,  so  does  every  other  law 
which  relates  to  the  subject  A  legislative  act,  then,  declaring 
that  all  contracts  should  be  subject  to  legislative  control,  and 
should  be  discharged  as  the  legislature  might  prescribe,  would 
become  a  component  part  of  every  contract,  and  be  one  of  its 
conditions.  Thus  one  of  the  most  important  features  in  the 
constitution  of  the  United  States,  one  which  the  state  of  the 
times  most  urgently  required,  one  on  which  the  good  and  the 
wise  reposed  confidently  for  securing  the  prosperity  and  har- 
mony of  our  citizens,  would  lie  prostrate,  and  be  construed  into 
an  inanimate,  inoperative,  unmeaning  clause. 
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Gentlemen  are  struck  with  the  enormity-  of  this  result,  and 
deny  that  their  principle  leads  to  it.  They  distinguish,  or 
attempt  to  distingniish,  between  the  incorjwration  of  a  general 
law,  such  as  has  been  stated,  and  the  incorporation  of  a  par- 
ticular law,  such  as  the  insolvent  law  of  New  York,  into  the 
contract.  But  will  reason  sustain  this  distinction  ?  They  say 
that  men  cannot  be  supposed  to  agree  to  so  indefinite  an  article 
as  such  a  general  law  would  be,  but  may  well  be  supposed  to 
agree  to  an  article,  reasonable  in  itself,  and  the  full  extent  of 
which  is  understood. 

But  the  principle  contended  for  does  not  make  the  insertion 
of  this  new  term  or  condition  into  the  contract  to  depend  upon 
its  reasonableness.  It  is  inserted  because  the  legislature  has  so 
enacted.  If  the  enactment  of  the  legislature  becomes  a  condition 
of  the  contract  because  it  is  an  enactment,  then  it  is  a  high  pre- 
i*ogative,  indeed,  to  decide  that  one  enactment  shall  enter  the 
contract  while  another,  proceeding  from  the  same  authority, 
shall  be  excluded  from  it. 

The  counsel  for  the  plaintiff  illustrates  and  supports  this  posi- 
tion by  several  legal  principles,  and  by  some  decisions  of  this 
<*ourt.  which  have  been  relied  on  as  being  applicable  to  it. 

Tlie  first  case  put  is  interest  on  a  bond  payable  on  demand 
which  does  not  stipulate  interest.  This,  he  says,  is  not  a  part 
of  tht  remedy,  but  a  new  term  in  the  contract. 

Let  the  correctness  of  this  averment  be  tried  bv  the  course  of 
proceeding  in  such  cases. 

The  failure  to  pay  according  to  stipulation  is  a  breach  of 
the  contract,  and  the  means  used  to  enforce  it  constitute  the 
T-emedy  which  society  affords  the  injured  party.  If  the  obliga- 
tion contains  a  penalty,  this  remedy  is  universally  so  regulated 
that  the  judgment  shall  be  entered  for  the  penalty,  to  be  dis- 
charged by  ihe  i)ayment  of  the  principal  and  interest.  But  the 
case  on  which  counsel  has  reasoned  is  a  single  bill.  In  this  case 
the  party  who  has  broken  his  contract  is  liable  for  damages. 
The  proceeding  to  obtain  those  damages  is  as  much  a  part  of  the 
remedy  as  the  proceeding  to  obtain  the  debt.    They  are  claimed 
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5n  the  same  declaration,  and  as  being  distinct  from  each  other. 
The  damages  must  be  assessed  by  a  jury;  whereas,  if  interest 
formed  a  part  of  the  debt,  it  would  be  recovered  as  part  of  it. 
The  declaration  would  claim  it  as  a  part  of  the  debt;  and  yet,  if 
a  suitor  were  to  declare  on  such  a  bond  as  containing  this  new 
term  for  the  payment  of  interest,  he  would  not  be  permitted  to 
give  a  bond  in  evidence  in  which  this  supposed  term  was  not 
written.  Any  law  regulating  the  proceedings  of  courts  on  this 
subject  would  be  a  law  regulating  the  remedy. 

The  liability  of  the  drawer  of  a  bill  of  exchange  stands  upon 
the  same  principle  with  every  other  implied  contract.  He  has 
received  the  money  of  the  person  in  whose  favor  the  bill  is 
drawn,  and  promises  that  it  shall  be  returned  by  the  drawee. 
If  the  drawee  fail  to  pay  the  bill,  then  the  promise  of  the  drawer 
is  broken,  and  for  this  breach  of  contract  he  is  liable.  The  same 
principle  applies  to  the  endorser.  His  contract  is  not  written, 
but  his  name  is  endence  of  his  promise  that  the  bill  shall  be 
paid,  and  of  his  having  received  value  for  it.  He  is,  in  effect, 
a  new  drawer,  and  has  made  a  new  contract.  The  law  does  not 
require  that  this  contract  shall  be  in  writing;  and,  in  determin- 
ing what  evidence  shall  be  sufficient  to  prove  it,  does  not  intro- 
duce new  conditions  not  actually  made  by  the  parties.  The 
same  reasoning  applies  to  the  principle  which-  requires  notice. 
The  original  contract  is  not  written  at  large.  It  is  founded!  on 
the  acts  of  the  parties,  and  its  extent  is  measured  by  those  acts. 
A  ilraws  on  B  in  favor  of  C,  for  value  received.  The  bill  is 
evidence  that  he  has  received  value,  and  has  promised  that  it 
shall  be  paid.  He  has  funds  in  the  hands  of  the  drawee,  and 
has  a  right  to  expect  that  his  promise  will  be  performed.  He 
has,  also,  a  right  to  expect  notice  of  its  non-performance,  be- 
cause his  conduct  may  be  materially  influenced  by  this  failure 
of  the  drawee.  He  ought  to  have  notice  thet  his  bill  is  disgraced, 
because  this  notice  enables  him  to  take  measures  for  his  own 
security.  It  is  reasonable  that  he  should  stipulate  for  this  no- 
tice, and  the  law  presumes  that  he  did  stipulate  for  it. 

A  great  mass  of  human  transactions  depends  xipon  implied 
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contracts;  upon  contracts  which  are  not  written,  but  which  grow 
out  of  the  acts  of  the  parties.  In  such  cases,  the  parties  aie 
supposed  to  haye  made  those  stipulations,  which,  as  honest,  &ir, 
and  just  men,  they  ought  to  have  made.  When  the  hiw  assumes 
that  thev  have  made  these  stipulations,  it  does  not  raiy  their 
ccHitract,  or  introduce  new  terms  into  it,  but  declares  that  cer- 
tain acts,  unexplained  by  compact,  impose  certain  duties,  and 
that  the  parties  had  stipulated  for  their  p^ormance.  The  dif- 
ference is  obvious  between  this  and  the  introduction  of  a  new 
condition  into  a  contract  drawn  out  in  writing,  in  which  the 
parties  have  expressed  everything  that  is  to  be  done  by  either. 

The  usage  of  banks,  by  which  days  of  grace  ai^  allowed  oh 
notes  payable  and  negotiable  in  bank,  is  of  the  same  character. 
Days  of  grace,  from  their  very  term,  originate  partly  in  conveni- 
ence, and  partly  in  the  indulgence  of  the  creditor.  By  the 
terms  of  the  note,  the  debtor  has  to  the  last  hour  of  the  day 
on  which  it  becomes  payable,  to  comply  with  it;  and  it  would 
often  be  inconvenient  to  take  any  steps  after  the  close  of  day. 
It  is  often  convenient  to  postp<Hie  subsequent  proceedings  till 
the  next  day.  Usage  has  extended  this  time  of  grace  generally 
to  three  days,  and  in  some  banks  to  four.  This  usage  is  made 
a  part  of  the  contract,  not  by  the  interference  of  the  l^sla- 
ture,  but  by  the  act  of  the  parties.  The  case  cited  from  9 
Wheaton's  Reports,  581,  is  a  note  discounted  in  bank.  In  all 
such  cases  the  bank  receives,  and  the  maker  of  the  note  pays, 
interest  for  the  days  of  grace.  This  would  be  illegal  and 
usurious,  if  the  money  was  not  lent  for  these  additional  days. 
The  extent  of  the  loan,  therefore,  is  regulated  by  the  act  of  the 
parties,  and  this  part  of  the  contract  is  founded  on  their  act. 
Since,  by  conti-act,  the  maker  is  not  liable  for  his  note  until  the 
days  of  grace  are  expired,  he  has  not  broken  his  contract  until 
they  expire.  The  duty  of  giving  notice  to  the  endorser  of  his 
failure  does  not  arise  until  the  failure  has  taken  place;  and  con- 
sequently, the  promise  of  the  bank  to  give  such  notice  is  i)er- 
formed,  if  it  be  given  when  the  event  has  happened. 

The  case  of  the  Bank  of  Columbia  v.  Oakley  (4  Whea ton's  Ke- 
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ports,  235)  Tvas  one  in  which  the  legislature  had  given  a  sum- 
marj  remedy  to  the  bank  for  a  broken  contract,  and  had  placed 
that  remedy  m  the  hands  of  the  bank  itself.  The  case  did  not 
turn  on  the  question  whether  the  law  of  Maryland  was  intro- 
duced into  the  contract,  but  whether  a  party  might  not^  by  his 
own  conduct,  renounce  his  claim  to  the  trial  by  jury  in  a  particu- 
lar case.  The  court  likened  it  to  submissions  to  arbitration,  and 
to  stipulation  and  forthcoming  bonds.  The  principle  settled 
in  that  case  is,  that  a  party  may  renounce  a  beneflt,  and  that 
Oakley  had  exercise<l  this  right. 

The  cases  from  Strange  and  East  turn  upon  a  principle  which 
is  generally  recognized,  but  which  is  entirely  distinct  from  that 
which  they  are  cited  to  support.  It  is,  that  a  man,  who  is  dis- 
charged by  tlie  tribunals  of  his  own  country,  acting  under  its 
laws,  may  plead  that  discharge  in  any  other  country.  The  i)rin- 
ciple  is,  that  laws  act  upon  a  contract,  not  that  they  enter  into 
it,  and  become  a  stipulation  of  the  parties.  Society  affords  a 
remedy  for  breaches  of  contract.  If  that  remedy  has  been  ap- 
plied, the  claim  to  it  is  extinguished.  The  external  action  of 
law  upon  contracts,  by  administering  the  remedy  for  their 
breach,  or  otherwise,  is  the  usual  exercise  of  legislative  power. 
The  interference  with  those  contracts,  by  introducing  conditions 
into  them  not  agreed  to  by  the  parties,  would  be  a  very  unusual 
and  a  very  extraordinary  exercise  of  the  legislative  power,  which 
ought  not  to  be  gratuitously  attributed  to  laws  that  do  not  pro- 
fess to  claim  it.  If  the  law  becomes  a  part  of  the  contract^ 
cliange  of  place  would  not  expunge  the  condition.  A  contract 
made  in  IN^ew  York  would  be  the  same  in  any  other  state  as  in 
New  York,  and  would  still  retain  the  stipulation  originally  in- 
troduced into  it,  that  the  debtor  should  be  discharged  by  the 
surrender  of  his  estate. 

It  is  not,  we  think,  true,  that  contracts  are  entered  into  in 
contemplation  of  the  insolvency  of  the  obligor.  They  are 
framed  with  the  expectation  that  they  will  be  literally  per- 
formed. Insolvency  is  undoubtedly  a  casualty  which  is  possible^ 
but  is  never  expected.    In  the  ordinary  course  of  human  transac- 
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tions,  if  even  suspected,  provision  is  made  for  it,  by  taking  secn- 
lity  against  it.  When  it  conies  unlooked  for,  it  would  be  en- 
tirely contrary  to  reason  to  consider  it  as  a  part  of  the  contract. 

We  have,  then,  no  hesitation  in  saying,  that,  however  law 
inay  act  upon  contracts,  it  does  not  enter  into  them,  and  become 
a  part  of  the  agreement.  The  effect  of  such-  a  principle  would 
be  a  mischievous  abridgment  of  legislative  i)ower  over  subjects 
-snthin  the  proper  jurisdiction  of  states,  by  arresting  their  powei^ 
to  repeal  or  modify  such  laws  with  respect  to  existing  contracts. 

But  althougli  the  argument  is  not  sustainable  in  this  form,  it 
assumes  another,  in  which  it  is  more  plausible.  Contract,  it  is 
said,  being  the  creature  of  society,  derives  its  obligation  from 
the  law;  and  although  the  law  may  not  enter  into  the  agree- 
ment so  as  to  form  a  constituent  part  of  it,  still  it  acts  externally 
upon  the  contract,  and  determines  how  far  the  principle  of  co- 
ercion shall  be  applied  to  it;  and  this  being  universally  under- 
stood, no  individual  can  complain  justly  of  its  application  to 
himself,  in  a  case  where  it  was  known,  when  the  contract  was 
formed. 

This  argument  has  been  illustrated  by  references  to  the  stat- 
utes of  frauds,  of  usury,  and  of  limitations.  The  construction 
of  the  words  in  the  constitution  respecting  contracts,  for  which 
the  defendants  contend,  would,  it  has  been  said,  withdraw  all 
these  subjects  from  state  legislation.  The  acknowledgment, 
that  they  remain  within  it.  is  urged  as  an  admission,  that  con- 
tract is  not  withdrawn  by  the  constitution,  but  remains  imder 
state  control,  subject  to  this  restriction  only,  that  no  law  shall 
be  passed  impairing  the  obligation  of  contracts  in  existence  at 
its  passage. 

The  defendants  maintain  that  an  error  lies  at  the  very  foun- 
dation of  tliis  argument.  It  assumes  that  contract  is  the  mere 
creature  of  society,  and  derives  all  its  obligation  from  human 
legislation;  that  it  is  not  the  stipulation  an  individual  makes 
which  binds  him.  but  some  declaration  of  the  supreme  power 
of  a  state  to  which  he  belongs,  that  he  shall  perform  what  he 
has  undertaken  to  perform;  that,  though  this  original  declara- 
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tion  may  be  lost  in  remote  antiquity,  it  must  be  presumed  as  the 
origin  of  the  obligation  of  contracts.  This  postulate  the  defen- 
dants deny,  and,  we  think,  with  great  reason. 

Tt  is  an  argument  of  no  inconsiderable  weight  against  it,  that 
we  find  no  trace  of  such  an  enactment.  So  far  back  as  human 
research  carries  us,  we  find  the  judicial  power,  as  a  part  of  the 
executive,  axlministering  justice  by  the  application  of  remedies 
to  violated  rights,  or  broken  contracts.  We  find  that  power  ap- 
plying these  remedies  on  the  idea  of  a  pre-existing  obligation 
on  every  man  to  do  what  he  has  promised  on  consideration  to 
do ;  that  the  breach  of  this  obligation  is  an  injury  for  which  the 
injured  party  has  a  just  claim  to  compensation,  and  that  society 
ought  to  afford  him  a  remedy  for  that  injury.  We  find  allusions 
to  the  mode  of  acquiring  property,  but  we  find  no  allusion,  from 
the  earliest  time,  to  any  supposed  act  of  the  governing  power 
giving  obligation  to  contracts.  On  the  contrary,  the  proceed- 
ings respecting  them,  of  which  we  know  anything,  evince  the 
idea  of  a  pre-existing  intrinsic  obligation  which  human  law  en- 
forces. If,  on  tracing  the  right  to  contract,  and  the  obligations 
created  by  contract,  to  their  source,  we  find  them  to  exist 
anterior  to  and  independent  of  society,  we  may  reasonably  con- 
clude that  those  original  and  pre-existing  principles  are,  like 
many  other  natural  rights,  brought  with'  man  into  society;  and 
although  they  may  be  controlled,  are  not  given  by  human  legis- 
lation. 

In  the  rudest  state  of  nature  a  man  governs  himself,  and 
labors  for  his  own  purposes.  That  which  he  acquires  is  his 
own,  at  least  whOe  in  bis  possession,  and  he  may  transfer  it  to 
another.  This  transfer  passes  his  right  to  that  other.  Hence 
the  right  to  barter.  One  man  may  have  acquired  more  skins 
than  are  necessary  for  his  protection  from  the  cold;  another 
more  food  than  is  necessary  for  his  immediate  use.  They  agree 
each  to  supply  the  wants  of  the  other  from  his  surplus.  Is  this 
contract  without  obligation  ?  If  one  of  them,  having  received 
and  eaten  the  food  he  needed,  refuses  to  deliver  the  skin,  may 
not  the  other  rightfully  compel  him  to  deliver  it  ?    Or  two  per- 
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sons  agree  to  unite  their  strength,  and  skill  to  hunt  together  for 
their  mutual  advantage,  engaging  to  divide  the  animal  they  shall 
master.  Can  one  of  them  rightfully  take  the  whole  ?  or,  should 
he  attempt  it,  may  not  the  other  force  him  to  a  division  ?  If  the 
answer  to  these  questions  must  affirm  the  duty  of  keeping  faith 
between  these  parties,  and  the  right  to  enforce  it  if  violated,  the 
answer  admits  the  obligation  of  contracts,  because  upon  that 
obligation  depends  the  right  to  enforce  them.  Superior  strength 
may  give  the  power,  but  cannot  give  the  right.  The  rightful- 
ness of  coercion  must  depend  on  the  pre-existing  obligation  to 
do  that  for  which  compulsion  is  used.  It  is  no  objection  to  the 
principle,  that  the  injured  party  may  be  the  weakest  In  soci- 
ety, the  \\i*ong-doer  may  be  too  powerful  for  the  law.  He  may 
deride  its  coercive  power,  yet  his  contracts  are  obligatory;  and 
if  society  acquire  the  power  of  coercion,  that  power  will  be  ap- 
lilied  without  previously  enacting  that  his  conti-act  is  obligatory. 

Independent  nations  are  individuals  in  a  state  of  nature. 
Whence  is  derived  the  obligation  of  their  contracts  ?  They  ad- 
mit the  existence  of  no  superior  legislative  power  which  is  to 
give  them  validity,  yet  their  validity  is  acknowledged  by  all.  If 
one  of  these  contracts  be  broken,  all  admit  the  right  of  the  in- 
jured party  to  demand  reparation  for  the  injury,  and  to  enforce 
that  reparation  if  it  be  withheld.  He  may  not  have  the  power 
to  enforce  it,  but  the  whole  civilized  world  concurs  in  saying 
that  the  power,  if  possessed,  is  rightfully  used. 

In  a  state  of  nature,  these  individuals  may  contract.,  their  con- 
tracts are  obligatory,  and  force  may  rightfully  be  employed  to 
coerce  the  party  who  has  broken  his  engagement. 

^\hat  is  the  effect  of  society  upon  these  rights  ?  When  men 
unite  together  and  form  a  government,  do  they  surrender  their 
right  to  contract,  as  well  as  their  right  to  enforce  the  observance 
of  contracts  ?  For  what  purpose  should  they  make  this  sur- 
render ?  Government  cannot  exercise  this  power  for  indi- 
viduals. It  is  better  that  they  should  exercise  it  for  themselves. 
For  what  purpose,  then,  should  the  surrender  be  made  ?  It 
lan  only  be.  that  government  may  give  it  back  again.    As 
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we  have  no  evidence  of  the  surrender,  or  of  the  restoration  of 
the  right;  as  this  operation  of  surrender  and  restoration  would 
be  an  idle  and  useless  ceremony,  the  rational  inference  seems 
to  be  that  neither  has  ever  been  made;  that  individuals  do  not 
derive  from  government  their  right  to  contract,  but  bring  that 
right  with  them  into  society;  that  obligation  is  not  conferred 
on  contracts  by  positive  law,  but  is  intrinsic,  and  is  conferred 
by  the  act  of  the  parties.  This  results  from  the  right  which 
every  man  retains  to  acquire  property,  to  dispose  of  that  prop- 
erty according  to  his  own  judgment,  and  to  pledge  himself  for 
a  future  act.  These  rights  are  not  given  by  society,  but  are 
brought  into  it.  The  ri^t  of  coercion  is  necessarily  surrendered 
to  government,  and  this  surrender  imposes  on  government  the 
correlative  duty  of  furnishing  a  remedy.  The  right  to  regulate 
contracts,  to  prescribe  rules-  by  which  they  shall  be  evidenced, 
to  ])rohibit  such  as  may  be  deemed  mischievous,  is  unquestion- 
able, and  ha^  been  universally  exercised.  So  far  as  this  power 
has  restrained  the  original  right  of  individuals  to  bind  them- 
selves by  conti'act,  it  is  restrained;  but  beyond  these  actual 
restraints  the  original  power  remains  unimpaired. 

This  reasoning  is,  undoubtedly,  much  strengthened*  by  the 
authority  of  those  writers  on  natural  and  national  law  whose 
opinions  have  been  viewed  with  profound  respect  by  the  wisest 
men  of  the  present,  and  of  past  ages. 

Supposing  the  obligation  of  the  contract  to  be  derived  from 
the  agreement  of  the  parties,  we  will  inquire  how  far  law  acts 
externally  on  it,  and  may  control  that  obligation.  That  law  may 
have,  on  future  contracts,  aU  the  effect  which  the  counsel  for  the 
plaintiff  in  error  claim,  will  not  be  denied.  That  it  is  capable 
of  discharging  the  debtor  under  the  circumstances  and  on  the 
con<iitions  ])rescribe<l  in  the  statute  which  has  been  pleaded  in 
this  case,  will  not  be  controverted.  But  as  this  is  an  ox)eration 
which  was  not  intended  by  the  parties,  nor  contemplated  by 
them,  the  particular  act  can  be  entitled  to  this  operation  only 
when  it  has  the  full  force  of  law.  A  law  may  determine  the  obli- 
gation of  a  contract  on  the  happening  of  a  contingency,  because 
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it  is  the  law.  If  it  be  not  tiie  law,  it  eamiot  liave  fliis  effect. 
When  its  existence  as  law  is  denied,  that  existence  cannot  be 
proved  by  showing  what  are  the  qualities  of  a  law.  Law  haa 
been  defined  by  a  writer,  whose  definitions  especially  have  been 
the  theme  of  almost  uniyersal  pan^jriCi  ^'to  be  a  rule  of  civil 
conduct  prescribed  by  the  supreme  power  in*  a  state.**  In  omr 
system,  the  legislature  of  a  state  is  the  supreme  power,  in  all 
cases  where  its  action  is  not  restrained  by  the  constatution  of  the 
United  States.  Where  it  is  so  restrained,  the  legislature  ceases 
to  be  the  supreme  power,  and  its  acts  are  not  law.  It  is,  then, 
begging  the  question  to  say,  that,  because  contracts  may  be  dis- 
charged by  a  law  previously  enacted,  this  contract  may  be  dia- 
chained  by  this  act  of  the  legislature  of  New  York ;  for  the  ques- 
tion returns  upon  us,  Is  this  act  a  law  ?  Is  it  consistent  with, 
or  repugnant  to,  the  constitution  of  the  United  States  ?  This 
question  is  to  be  solved  only  by  the  constitution  itself. 

In  examining  it,  we  readily  admit  that  the  whole  subject  of 
contracts  is  under  the  control  of  society,  and  that  all  the  power 
of  society  over  it  resides  in  the  state  legislatures,  except  in  those 
special  cases  where  restraint  is  imposed  by  the  constitution  of 
the  United  States.  The  particular  restraint  now  under  con- 
sideration is  on  the  power  to  impair  the  obligation  of  contracts. 
The  extent  of  this  restraint  cannot  be  ascertained  by  showing 
that  the  legislature  may  prescribe  the  circumstances  on  which 
the  original  validity  of  a  contract  shall  be  made  to  depend.  If 
the  legislative  will  be,  that  certain  agreements  shall  be  in 
writing,  that  they  shall  be  sealed,  that  they  shall  be  attested  by 
a  certain  number  of  witnesses,  that  they  shall  be  recorded,  or 
that  they  shall  assume  any  prescribed  form,  before  they  become 
obligatory,  all  these  are  regulations  which  society  may  right- 
fully make,  and  which  do  not  come  within  the  restrictions  of  the 
constitution,  because  they  do  not  impair  the  obligation  of  the 
contract.  The  obligation  must  exist  before  it  can  be  impaired; 
and  a  prohibition  to  impair  it  when  made  does  not  imply  an  in- 
ability to  prescribe  those  circumstances  which  shall  create  its 
obligation.    The  statutes  of  frauds,  therefore,  which  have  heen 
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enacted  in  the  seyeral  states,  and  -which  are  acknowledged  to 
flow  from  the  proper  exercise  of  state  sovereignty,  prescribe 
regulations  wliich  must  precede  the  obligation  of  the  contract, 
and,  consequently,  cannot  impair  that  obligation.  Acts  of  this 
description,  therefore,  are  most  clearly  not  within  the  prohibi- 
tion of  the  constitution. 

The  acts  against  usury  are  of  the  same  character.  They  de^ 
Clare  the  contract  to  be  void  in  the  beginning.  They  deny  that 
the  instrument  ever  became  a  contract  They  deny  it  all  original 
obligation;  and  cannot  impair  that  which  never  came  into 
existence. 

Acts  of  limitations  approach  more  nearly  to  the  subject  of  con- 
sideration, but  are  not  identified  with  it.  They  defeat  a  contract 
once  obligatory,  and  may,  therefore,  be  supposed  to  partake  of 
the  character  of  laws  which  impair  its  obligation.  But  a 
practical  view  of  the  subject  w^ill  show  us  that  the  two  laws 
stand  upon  distinct  principles. 

In  the  case  of  Sturges  v.  Crovminshield  it  was  observe<l  by 
the  court,  that  these  statutes  relate  only  to  the  remedies 
wliich  are  furnished  in  the  courts;  and  their  language  is  gen-^ 
erally  confined  to  the  remedy.  They  do  not  purport  to  dispense 
with  the  performance  of  a  contract,  but  proceed  on  the  pre- 
sumption that  a  certain  length  of  time,  unexplained  by  circum- 
stances, is  reasonable  evidence  of  a  performance.  It  is  on  this 
idea  alone  that  it  is  possible  to  sustain  the  decision,  that  a  bare 
acknowledgment  of  the  debt.,  unaccompanied  with  any  new 
promise,  shall  remove  the  bar  created  by  the  act.  It  would  be  a 
mischief  not  to  be  tolerated,  if  contracts  might  be. set  up  at  any 
distance  of  time,  when  the  evidence  of  payment  might  be  lost, 
and  the  estates  of  the  dead,  or  even  of  the  li^^ng,  be  subjected 
to  these  stale  obligations.  The  principle  is,  without  the  aid  of 
a  statute  adopted  by  the  courts  as  a  rule  of  justice.  The  legisla- 
ture has  enacted  no  statute  of  limitations  as  a  bar  to  suits  on 
sealed  instruments.  Yet  twenty  years  of  unexplained  silence 
on  the  part  of  the  creditor  is  evidence  of  payment.  On  parol 
contracts,  or  on  written  contracts  not  under  seal,  which  are  con- 
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riderecl  in  a  less  solemn  point  of  xiew  than  sealed  InstnunentB, 
the  legislature  has  supposed  that  a  shorter  time  'might  amount 
to  evidence  of  performance,  and  has  so  enacted.  All  have  ac- 
quiesced in  these  enactments,  but  have  never  considered  them 
as  being  of  that  class  of  laws  which*  imimir  the  obligation  of 
contracts.  In  prescribing  the  evidence  which  shall  be  received 
in  its  courts,  and  the  effect  of  that  evidence,  the  state  is  ex- 
ercising its  acknowledged  jKnvers.  It  is  likewise  in  tiie  enetda^ 
of  its  legitimate  powers,  when  it  is  r^^ulating  the  remedy  and 
mode  of  proceeding  in  its  courts. 

The  counsel  for  the  plaintiff  in  error  insist  that  the  right  to 
regulate  the  remedy  and  to  modify  the  obligation  of  the  con- 
tracts are  the  same;  that  obligation  and  remedy  are  identical,  that 
they  are  synonymous, — ^two  words  conveying  tlie  same  idea. 

The  answer  given  to  this  proposition  by  the  defendant's  coun- 
sel seems  to  be  conclusive.  They  originate  at  different  times. 
The  obligation  to  perform  Is  coeval  with  the  undertaking  to  par- 
form;  it  originates  with  the  contract  itself,  nmi  operates  anterior 
to  the  time  of  performance.  The  remedy  acts  upon  a  broken  con- 
tract, and  enforces  a  pre-existing  obligation. 

If  there  be  anything  in  the  observations  made  in  a  preceding 
part  of  this  opinion  i-especting  the  source  from  which  contracts 
derive  their  obligation,  the  proposition  we  are  now  considering 
cannot  be  true.  It  was  shown,  we  think,  satisfactorily,  that 
the  right  to  contract  is  the  attribute  of  a  free  agent,  and  that 
he  may  rightfully  coerce  performance  from  another  free  agent 
who  violates  his  faith.  Contracts  have,  consequently,  an  intiin- 
sic  obligation.  When  men  come  into  society,  they  can  no  longer 
exercise  this  original  and  natural  right  of  coercion.  It  would 
be  incompatible  with  j^eneral  peace,  and  is,  therefore,  sur- 
rendered. Society  prohibits  the  use  of  private,  individual  coer- 
cion, and  gives  in  its  place  a  more  safe  and  more  certain  remedy. 
But  the  right  to  contract  is  not  surrendered  with  the  ri^t  to 
coerce  performance.  It  is  still  incident  to  that  degree  of  free 
agency  which  the  laws  leave  to  every  individual,  and  the  obliga^ 
tion  of  the  contract  is  a  necessary  consequence  of  the  right  to 
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make  it.  Laws  regulate  this  right,  but  where  not  regulated  it 
is  retained  in  its  original  extent.  Obligation  and  remedy,  then, 
are  not  identical;  they  originate  at  different  times,  and  are  de- 
rived from  different  sources. 

But,  although  the  identity  of  obligation  and  remedy  be  dis- 
proved, it  may  be,  and  has  been,  urged,  that  they  are  precisely 
commensurate  with  each  other,  and  are  such  sympathetic  es- 
sences, if  the  expression  may  be  allowed,  that  the  action  of  law 
upon  the  remedy  is  immediately  felt  by  the  obligation;  that  they 
live,  languish  and  die  together.  The  use  made  of  this  argument 
is  to  show  the  absurdity  and  self-contradiction  of  the  construc- 
tion which  maintains  the  inviolability  of  obligation,  while  it 
leaves  the  remedy  to  the  state  governments. 

We  do  not  perceive  this  absurdity  or  self-contradiction. 

Our  country  exhibits  the  extraonlinary  Spectacle  of  distinct, 
and,  in  many  respects,  independent,  governments  over  the  same 
territor}^  and  the  same  people.  The  local  governments  are 
restrained  from  impairing  the  obligation  of  contracts,  but  they 
furnish  the  remedy  to  enforce  them,  and  administer  that  remedy 
in  triburials  constituted  by  themselves.  It  has  been  shown  that 
the  obligation  is  distinct  from  the  remedy;  and  it  would  seem 
to  follow,  that  law  might  act  on  the  remedy  without  acting  on 
the  obligation.  To  afford  a  remedy  is  certainly  the  high-  duty  of 
those  who  govern  to  those  who  are  governed.  A  failure  in  the 
I>erformance  of  this  duty  subjects  the  government  to  the  just  re- 
proach of  the  world.  But  the  constitution  has  not  undertaken 
to  enforce  its  performance.  That  instrument  treats  the  states 
with  the  respect  which  is  due  to  intelligent  beings,  understand- 
ing their  duties,  and  willing  to  perform  them;  not  as  insane 
beings,  who  must  be  compelled  to  act  for  self-preservation.  Its 
language  is  the  language  of  restraint,  not  of  coercion.  It  prohi- 
bits the  states  from  passing  any  law  impairing  the  obligation  of 
contracts;  it  does  not  enjoin  them  to  enforce  contracts.  Should 
a  state  be  sufficiently  insane  to  shut  up  or  abolish  its  courts,  and 
thereby  withhold  all  remedy,  would  this  annihilation  of  remedy 
annihilate  the  obligation  also  of  contracts  ?    We  know  it  w  ould 
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not.  If  the  debtor  diould  come  within  the  jurisdiction  of  any 
court  of  another  state,  the  remedy  would  be  immediately  ap- 
plied, and  the  inherent  obIigatk>n  of  the  contract  enforced.  This 
cannot  be  ascribed  to  a  renewal  of  the  obligation ;  for  passing  tito 
line  of  a  state  cannot  recreate  an  obligation  which  was  extin- 
guished. It  must  be  the  original  obligation  derived  from  the 
agreement  of  the  parties,  and  which  exists  unimpaired  thou^ 
the  r^nedy  was  withdrawn. 

But  we  are  told  that  the  power  of  the  state  over  the  remedy 
may  be  used  to  the  destruction  of  all  beneficial  results  from  the 
right;  and  hence  it  is  inferred,  that  the  construction  which 
maintains  the  InTiolability  of  the  obligation  must  be  extended  to 
the  power  of  regulating  the  remedy. 

The  difBculty  which  this  riew  of  the  subject  presents  does 
not  proceed  from  thfe  identity  or  connexion  of  right  and  remedy, 
but  from  the  existence  of  distinct  goTemments  acting  on  kindred 
subjects.    The  constitution  contemplates  restraint  as  to  the 
obligation  of  contracts,  not  as  to  the  application  of  remedy. 
If  this  restraint  affects  a  power  which  the  constitution  did  not 
mean  to  touch,  it  can  only  be  when  that  power  is  used  as  an 
instrument  of  hostility  to  invade  the  inviolability  of  contract, 
which  is  placed  beyon<i  its  reach.    A  state  may  use  many  of 
its  acknowledged  powers  in  such  manner  as  to  come  in  confiiot 
with  the  provisions  of  the  constitution.    Thus,  the  power  over 
its  domestic  police,  the  power  to  regulate  commerce  purely  inter- 
nal, may  be  so  exercised  as  to  interfere  with  regulations  of  com- 
merce with  foreign  nations,  or  between  the  states.    In  such 
cases,  the  power  which  is  supreme  must  control  that  which  is  not 
supreme,  when  they  come  in  conflict.    But  this  principle  does 
not  involve  any  self-contra<liction,  or  deny  the  existence  of  the 
several  powers  in  the  respective  governments.    So,  if  a  state 
shall  not  merely  modify  or  withhold  a  particular  remedy,  but 
shall  apply  it  in  such  manner  as  to  extinguish  the  obligation 
without  performance,  it  would  be  an  abuse  of  power  which 
could  scarcely  be  misunderstood,  but  which  would  not  prove 
that  remedy  coul<i  not  be  regulated  without  regulating  ob- 
ligation. 
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The  counsel  for  the  plaintiff  in  error  put  a  case  of  more  diffi- 
culty, and  urge  it  as  a  conclusive  argument  against  the  existence 
of  a  distinct  line  dividing  obligation  from  remedy.  It  is  this. 
The  law  affords  remedy  by  giving  execution  against  the  person 
or  the  property,  or  both.  The  same  power  which  can  withdraw 
the  remedy  against  the  person  can  withdraw  that  against  the 
property,  or  that  against  both,  and  thus  effectually  defeat  the 
obligation.  The  constitution,  we  are  told,  deals  not  with  form, 
but  with'  substance;  and  cannot  be  presumed,  if  it  designed  to 
protect  the  obligation  of  contracts  from  state  legislation,  to  have 
left  it  thus  obviously  exposed  to  destruction. 

The  answer  is,  that,  if  the  law  goes  farther,  and  annuls  the 
obligation  without  affording  the  remedy  which  satisfies  it,  if  its 
action  on  the  remedy  be  such  as  palpably  to  impair  the  obliga- 
tion of  the  contract,  the  very  case  arises  which  we  suppose  to 
be  within  the  constitution.  If  it  leaves  the  obligation  un- 
touched, but  withholds  the  remedy,  or  affords  one  which  i^ 
merely  nominal,  it  is  like  all  other  cases  of  misgovernment,  and 
leaves  the  debtor  still  liable  to  his  creditor,  should  he  be  founds 
or  should  his  property  be  found,  where  the  laws  afford  a  remedy. 
If  that  high  sense  of  duty,  which  men  selected  for  the  govern- 
ment of  their  fellow-citizens  must  be  supposed  to  feel,  furnishes 
no  security  against  a  course  of  legislation  which  must  end  in 
self-destruction;  if  the  solemn  oath  taken  by  every  member,  to 
support  the  constitution  of  the  XJnite<i  States,  furnishes  no  se- 
curity against  intentional  attempts  to  violate  its  spirit  while 
evading  its  letter;  the  question,  how  far  the  constitution  inter- 
poses a  shield  for  the  protection  of  an  injured  individual  who 
demands  from  a  court  of  justice  that  remedy  which  every  gov- 
ernment ought  to  afford,  will  depend  on  the  law  itself  which' 
shall  be  brought  nnder  consideration.  The  anticipation  of  such 
a  case  would  t«  unnecessarily  disrespectful,  and  an  opinion  on 
it  would  be,  at  least,  premature.  But,  however  the  question 
might  be  decided,  should  it  be  even  determined  that  such  a  law 
would  be  a  successful  evasion  of  the  constitution,  it  does  not 
follow,  that  an  act,  which  operates  directly  on  the  contract  after 
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it  is  made,  is  not  within  the  restrictioQ  imposed  on  the  states 
by  that  instrument.  The  Talidity  of  a  law  acting  directly  on 
the  obligation  is  not  proved  by  showing  that  the  constitution 
has  provided  no  means  for  compelling  the  states  to  ^iforce  it. 

TVe  perceive,  then,  no  reason  for  the  opinion,  that  the  prohi- 
bition, '^to  pass  any  law  impairing  the  obligation  of  contracts/' 
is  incompatible  with  the  fair  exercise  of  that  discretion,  which 
the  state  legislatures  possess,  in  common  with  all  gnyemment8y 
to  regulate  the  remedies  afTorded  by  their  own  courts.  We 
think  that  obligation  and  remedy  are  distinguishable  from  each 
other.  That  the  first  is  created  by  the  act  of  the  parties,  the 
last  is  afforded  by  government  The  wonls  of  the  restriction 
we  have  been  considering  countenance,  we  think,  this  idea.  No 
state  shall  '^pass  any  law  impairing  the  obligation  of  contracts." 
These  words  seem  to  us  to  import  that  the  obligation  is  intrinsic, 
that  it  is  created  by  the  contract  itself,  not  that  it  is  dependent 
on  the  laws  made  to  aiforce  it.  When  we  advert  to  the  course 
of  reading  generally  pursue<l  by  American  statesmen  in  early 
life,  we  must  suppose  that  the  framers  of  our  constitution  were 
intimately  acquainted  with  the  writings  of  those  wise  and 
learned  men  whose  treatises  on  the  laws  of  nature  and  nations 
have  guided  public  opinion  on  the  subjects  of  obligation  and  con- 
tract. If  we  turn  to  those  treatises,  we  find  them  to  concur  in 
the  declaration,  that  contracts  possess  an  original,  intrinsic  ob- 
ligation, derive<l  from  tlie  acts  of  free  agents,  and  not  given  by 
government.  We  must  suppose  that  the  framers  of  our  constitu- 
tion took  the  same  view  of  the  subject,  and  the  language  they 
have  used  confirms  this  opinion. 

The  propositions  we  have  endeavored  to  maintain,  of  the  truth 
of  which  we  are  ourselves  convinced,  are  these: — 

That  the  words  of  the  clause  in  the  constitution  which  we  are 
considering,  taken  in  their  natural  and  obvious  sense,  admit  of 
a  prospective,  as  well  as  of  a  retrospective,  operation: — 

That  an  act  of  the  legislature  does  not  enter  into  the  conti'act, 
and  become  one  of  the  conditions  stipulated  by  the  parties;  nor 
does  it  act  externally  on  the  agi'eement,  unless  it  have  the  full 
force  of  law : — 
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That  contracts  derive  their  obligation  from  the  act  of  the  par- 
ties, not  from  the  grant  of  goveinment;  and  that  the  right  of 
government  to  regulate  the  manner  in  which  they  shall  be 
formed,  or  to  prohibit  such  as  may  be  against  the  policy  of  the 
state,  is  entirely  consistent  with  their  inviolability  after  they 
have  been  formed: — 

That  the  obligation  of  a  contract  is  not  identified  with  the 
means  which  government  may  furnish*  to  enforce  it;  and  that 
a  prohibition  to  pass  any  law  impairing  it  does  not  imply  a  pro- 
hibition to  vary  the  iiemedy ;  nor  does  a  power  to  vary  the  rem- 
edy imply  a  power  to  impair  the  obligation  derived  from  the  act 
of  the  parties. 

TVe  cannot  look  back  to  the  history  of  the  times  when  the 
august  spectacle  was  exhibited  of  the  assemblage  of  a  whole 
people  by  their  representatives  in  convention,  in  order  to  unite 
thiriieen  independent  sovereignties  under  one  government,  so 
far  as  might  be  necessary  for  the  purposes  of  union,  without 
being  sensible  of  the  great  importance  which  was  at  that  time 
attached  to  the  tenth  section  of  the  first  article.  The  power 
of  changing  the  relative  situation  of  debtor  and  creditor,  of  inter- 
fering with  contracts,  a  power  which  comes  home  to  every  man, 
touches  the  interest  of  all,  and  controls  the  conduct  of  every 
individual  in  those  things  which  he  sup})oses  to  be  proper  for 
his  own  exclusive  management,  had  been  used  to  such  an  ex- 
cess by  the  state  legislatures  as  to  break  in  upon  the  oniinary  in- 
tercourse of  society,  and  destroy  all  confidence' between  man  an<l 
man.  The  mischief  had  become  so  great,  so  alarming,  as  not 
only  to  impair  commercial  intercourse,  and  threaten  the  exis- 
tence of  credit,  but  to  sap  the  morals  of  the  people,  and  destroy 
the  sanctity  of  private  faith.  To  guard  against  the  continuance 
of  the  evil  was  an  object  of  deep  interest  with  all  the  truly  wise, 
as  well  as  the  virtuous,  of  this  great  community,  and  was  one  of 
the  important  benefits  expected  from  a  reform  of  the  government. 

To  impose  restraints  on  state  legislation,  as  respecte<l  this 
delicate  and  interesting  subject,  was  thought  necessary  by  all 
those  patriots  who  could  take  an  enlightened  and  comprehen- 

12  Wh.  864. 


664 

siye  yiew  of  our  dtoatioii;  and  the  principle  obtained  an  eariy 
admission  into  the  varions  schemes  of  goyemment  which  were 
submitted  to  the  convention.  In  framing  an  instrument  wliich 
was  intended  to  be  perpetual,  tiie  presumption  is  stztmg,  ibat 
every  important  principle  introduced  into  it  is  intended  to  be 
perpetual  also;  that  a  principle  expressed  in  terms  to  operate 
in  all  future  time,  is  intended  so  to  operate.  But,  if  the  con- 
struction for  which  the  plaintifTs  counsel  contend  be  the  true 
one,  the  constitution  will  have  imposed  a  restriction,  in  language 
indicating  perpetuity,  which  every  state  in  the  union  may  elude 
at  pleasure.  The  obligation  of  ecmtracts  in  force,  at  any  giv^i 
time,  is  but  of  short  duration;  and,  if  the  inhibition  be  of  ret- 
rospective laws  only,  a  very  short  lapse  of  time  will  remove 
every  subject  on  which  the  act  is  forlndden  to  operate,  and 
make  this  provision  of  tilie  constitution  so  far  useless.  Instead 
of  introducing  a  great  principle,  prohibiting  all  laws  of  this  ob- 
noxious character,  the  constitution  will  only  suspend  their  op- 
eration for  a  moment^  or  except  from  it  pre-existing  cases.  Tbe 
object  would  scarcely  seem  to  be  of  sufficient  importance  to  have 
found  a  place  in  that  instrument. 

This  construction  would  change  the  character  of  the  provision, 
and  convert  an  inhibition  to  pass  laws  impairing  the  obligation 
of  contracts  into  an  inhibition  to  pass  retrospective  laws.  Had 
this  been  the  intention  of  the  convention,  is  it  not  reasonable 
to  believe  that  it^would  have  been  so  expressed  ?  Had  the  in- 
tention been  to  confine  the  restriction  to  laws  which  were 
retrospective  in  their  operation,  language  could  have  been  found 
and  would  have  been  used,  to  convey  this  idea.  The  very  word 
would  have  occurred  to  the  framers  of  the  instrument,  and  we 
should  have,  probably,  found  it  in  the  clause.  Instead  of  Hie 
general  prohibition  to  pass  any  ^4aw  impairing  the  obligation  of 
contracts,"  the  prohibition  would  have  been  to  the  passage  of 
any  retrospective  law.  Or,  if  the  intention  had  been  not  to 
embrace  all  retrospective  laws,  but  those  only  which  related 
to  contracts,  still  the  word  would  have  been  introduced,  and 
the  state  legislatures  would  have  been  forbidden  "to  pass  any 
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retPosi)ective  law  impairing  the  obligation  of  contracts"  or  "to 
pass  any  law  impairing  the  obligation  of  any  contracts  pre- 
viously made."  Words  which  directly  and  plainly  express  the 
cardinal  intent  always  present  themselves  to  those  who  are  pre- 
paring an  important  instrument,  and  will  always  be  used  by 
tliem.  Undoubtedly,  there  is  an  imperfection  in  human  lan- 
guage, which  often  exposes  the  same  sentence  to  different  con- 
structions. But  it  is  rare,  indeed,  for  a  person  of  clear  and  dis- 
tinct perceptions,  intending  to  convey  one  principal  idea,  so  to 
express  himself  as  to  leave  any  doubt  respecting  that  idea. 
It  may  be  uncertain,  whether  his  words  comprehend  other 
things  not  immediately  in  his  mind;  but  it  can  seldom  be  uncer- 
tain, whether  he  intends  the  particular  thing  to  which  his  mind 
IS  specially  directed.  If  tlie  mind  of  the  convention,  in  framing 
this  prohibition,  had  been  directed,  not  generally  to  the  opera- 
tion of  laws  upon  the  obligation  of  contracts,  but  particularly 
to  their  retrospective  operation,  it  is  scarcely  conceivable  that 
some  word  would  not  have  been  used  indicating  tiiis  idea.  In 
instruments  prepared  on  great  consideration,  general  terms,  com- 
prehending a  whole  subject,  are  seldom  employed  to  designate 
a  particular,  we  might  say  a  minute,  portion  of  that  subject 
The  general  language  of  the  clause  is  such  as  might  be  sug- 
gested by  a  general  intent  to  prohibit  state  legislation  on  the 
subject  to  which  that  language  is  applied, — ^the  obligation  of 
contracts;  not  such  as  would  be  suggested  by  a  pai-ticular  intent 
to  prohibit  retrospective  legislation. 

It  is  also  worthy  of  consideration,  that  those  lows,  which  had 
effected  all  that  mischief  the  constitution  intended  to  prevent, 
were  prospective,  as  well  as  retrospective,  in  their  operation. 
They  embraced  future  contracts,  as  well  as  those  previously 
formed.  There  is  the  less  reason  for  imputing  to  the  conven- 
tion an  intention,  not  manifested  by  their  language,  to  confine 
a  restriction,  intended  to  guard  against  the  recurrence  of  those 
mischiefs,  to  retrospective  legislation.  For  these  reasons,  we 
are  of  opinion,  that,  on  this  point,  the  district  court  of  Louisiana 
has  decided  rightly. 
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After  tUs  general  question  was  detennined,  came  anoQier, 
namely,  Does  a  bankmpt  law,  which  applies  to  contracts,  made 
after  its  passage,  between  a  citizen  of  the  stale  vnhere  the  law  i» 
passed^  and  the  citizen  of  another  staie^  impair  their  obligation  ? 

Upon  this  question,  Mr.  Justice  Johnson  thought  with  Mar- 
shall, Duvall,  and  Story,  and  gave  the  opinion  of  the  court  aa 
follows: — 


Johnson,  J. — ^I  am  instructed  by  the  majority  of  the  court 
finally  to  dispose  of  tliis  cause.  The  present  majority  is  not 
the  same  which  determined  the  general  question  on  the  con- 
statutionallty  of  state  insolvent  laws,  witii  refer^ice  to  the  tIo- 
ItfUon  of  the  obligation  of  contracts.  I  now  stand  united  with 
the  minority  on  the  former  question,  and,  therefore,  feel  it  due 
to  myself  and  the  community  to  maintain  my  consistency. 

The  question  now  to  be  considered  is,  whether  a  discharge 
of  a  debtor  under  a  state  iusolTcnt  law  would  be  valid  against 
a  creditor  or  citizen  of  another  state,  who  has  never  voluntarily 
subjected  himself  to  the  state  laws,  otherwise  than  by  the  origin 
of  his  contract 

As  between  its  own  citizens,  whatever  be  the  origin  of  the 
contmct,  there  is  now  no  question  to  be  made  on  the  effect  of 
such  a  discharge;  nor  is  it  to  be  questioned,  that  a  <iischarge 
not  valid  under  the  constitution  in  the  courts  of  the  Unite<l 
States  is  equally  invalid  in  the  state  courts.  The  question  to 
be  considered  goes  to  the  invalidity  of  the  <iischarge  altogether, 
and,  therefore,  steers  clear  of  that  provision  in  the  constitution 
which  purports  to  give  validity  in  every  state  to  the  records, 
judicial  procee<iings,  &c.,  of  each  state. 

The  question  now  to  be  considered  was  anticipated  in  the 
case  of  Sturges  v.  Qrowninshidd^  when  the  court,  in  the  close 
of  the  opinion  delivered,  declared  that  it  means  to  confine  its 
views  to  the  case  then  under  consideration,  and  not  to  commit 
itself  as  to  those  in  which  the  interests  and  rights  of  a  citizen 
of  another  state  are  implicated. 
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The  question  is  one  partly  international,  partly  constitutional. 
My  opinion  on  the  subject  is  briefly  this:  that  the  provision  in 
the  constitution,  which  gives  the  power  to  the  general  govern- 
ment to  establish  tribunals  of  its  own  in  everv  state,  in  order 
that  the  citizens  of  other  states  or  sovereignties  might  therein 
prosecute  their  rights  nnder  the  jurisdiction  of  the  United 
States,  had  for  its  object  an  harmonious  <listribution  of  justice 
throughout  the  union;  to  confine  the  states,  in  the  exercise  of 
their  judicial  sovereignty,  to  cases  between  their  own  citizens; 
to  i)revent,  in  fact,  the  exercise  of  that  very  power  over  the 
rights  of  citizens  of  other  states,  which  the  origin  of  the  con- 
tract might  be  supposed  to  give  to  each  state;  and  thus,  to  ob- 
viate that  conflictus  legum,  which  has  employed  tlie  pens  of 
Huberus  and  vaiious  others,  and  which  any  one  who  studies  the 
subject  will  plainly  perceive  it  is  infinitely  more  easy  to  prevent 
than  to  adjust 

These  conflicts  of  power  and  right  necessarily  arise  only  after 
contracts  are  entered  into.  Contracts,  then,  become  the  appro- 
priate subjects  of  judicial  cognizance;  and  if  the  just  claims 
which  they  give  rise  to  are  violated  by  arbitrary  laws,  or  if 
the  course  of  distributive  justice  be  turned  aside  or  obstructed 
by  legislative  interference,  it  becomes  a  subject  of  jealousy,  ir- 
ritation, and  national  complaint  or  retaliation. 

It  is  not  unimportant  to  observe,  that  the  constitution  was 
adopted  at  the  very  period  when  the  courts  of  Great  Britain 
were  engaged  in  adjusting  the  conflicts  of  right  which  arose 
upon  their  otmi  banlo-upt  law,  among  tha  subjects  of  that  crown 
in  the  several  dominions  of  Scotland,  Ireland,  and  the  West 
Indies.  The  first  case  we  have  on  the  effect  of  foreign  dis- 
charges, that  of  BaUaniine  v.  Golding,  occurred  in  1783,  an<l 
the  law  could  hardly  be  held  settled  before  the  case  of  Hunter 
V.  Potts,  which  was  decided  in  1791. 

Any  one  who  will  take  the  trouble  to  investigate  the  subject 
will,  I  think,  be  satisfied,  that,  although  the  British  courts  pro- 
fess to  decide  upon  a  principle  of  universal  law,  when  adjudicat- 
ing upon  the  effect  of  a  foreign  <iischarge,  neither  the  passage  in 
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Vattel^  to  which  fhej  constantiy  refer,  nor  the  practice  and  doc- 
trines of  otiier  nations,  will  sostain  them  in  the  inrinciple  to  the 
extent  in  which  they  assert  it.  It  was  all-important  to  a  greaife 
commercial  nation,  the  creditors  of  all  the  rest  of  the  world,  to 
maintain  the  doctrine,  as  one  of  nniversal  obligation,  that  the 
assignment  of  the  baukrapt's  effects,  under  a  law  of  the  conn- 
try  of  Uie  contract,  should  carry  the  interest  in  his  debts  whei^ 
ever  his  debtor  may  reside;  and  that  no  foreign  discharge  of  his 
debtor  should  operate  against  debts  contracted  with  the  bank- 
rupt in  his  own  country.  But  I  think  it  TpertecQj  clear  that  in 
the  United  States  a  different  doctrine  has  been  established;  and 
since  the  power  to  discharge  the  bankrupt  is  asserted  on  the 
same  principle  with  the  power  to  assign  his  debts,  that  the  de- 
parture from  it  in  the  one  instance  carries  with  it  a  negation  of 
the  principle  altogether. 

It  is  Tain  to  deny  that  it  is  now  the  established  doctrine  in 
England,  that  the  discharge  of  a  bankrupt  shall  be  effectual 
against  contracts  of  the  state  that  gives  the  discharge,  what* 
soever  be  the  allegiance  or  country  of  the  creditor.  But  I  think 
it  equally  dear,  that  this  is  a  rule  pecidiar  to  her  jurisprudence, 
and  that  reciprocity  is  the  general  rule  of  other  countries;  that 
the  effect  given  to  such  discharge  is  so  much  a  matter  of  comity 
that  the  states  of  the  European  continent,  in  all  cases,  reserve 
the  right  of  <leci<iing  whether  reciprocity  will  not  oi)erate  in- 
juriously upon  their  own  citizens. 

Hubenis,  in  his  third  axiom  on  this  subject,  puts  the  effect 
of  such  laws  upon  the  grouod  of  courtesy,  and  recognizes  the 
reservation  that  I  have  mentioned;  other  writers  do  the  same. 

I  will  now  examine  the  American  decisions  on  this  subject; 
and,  first.,  in  direct  hostility  with  the  received  doctrines  of  the 
British  courts,  it  has  been  solemnly  adjudged  in  this  court,  and, 
I  believe,  in  every  state  court  of  the  union,  that,  notwithstand- 
ing the  laws  of  bankruptcy  in  England,  a  creditor  of  the  bank- 
rupt may  levy  an  attachment  on  a  debt  due  the  bankrupt  in  this 
country,  and  appropriate  the  pi^oceeds  to  his  own  debt 

In  the  ca«e  of  Harrison  v.  Sterry,  (5  Cranch's  Reports,  298, 
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302,)  a  case  deci(le<l  in  this  court  in  1809,  upon  full  argument, 
and  great  deliberation,  and  in  which  all  the  English  cases  were 
quoted,  it  is  expressly  adjudged,  "that,  in  tlie  c^se  of  a  contract 
made  with  foreigners  in  a  foreign  country,  the  bankrupt  laws  of 
the  foreign  country  are  incapable  of  operating  a  legal  transfer 
of  property  in  the  United  States,"  and  judgment  was  given  in 
favor  of  the  attaching  creditors,  against  the  claim  of  the  foreign 
assignees. 

In  that  case,  also,  another  important  doctrine  is  established 
in  hostility  with  the  British  doctrine.  For  the  United  States 
had  interpose<l  a  claim  against  the  English  assignees,  in  order 
to  obtain  satisfaction  from  the  proceeds  of  the  bankrupt's  effects 
in  this  country,  for  a  debt  contracted  in  Great  Britain.  And 
this  court  decreed,  accordingly,  expressly  restricting  the  power 
of  the  country  of  the  contract  to  its  concoction  and  exposition. 

The  language  of  the  court  is,  "The  law  of  the  place  where 
a  contract  is  made  is,  generally  speaking,  the  law  of  the  con- 
tract; that  is,  it  is  tlie  law  by  which  the  contract  is  expounded. 
But  the  right  of  priority  forms  no  part  of  the  contract  itself. 
It  is  extrinsic,  and  is  rather  a  personal  privilege,  dependent  on 
the  laws  of  the  place  where  the  property  lies,  and  where  the 
court  sits  which  decides  the  cause. 

And,  accordingly,  the  law  of  the  United  States  was  sustainei, 
which  gave  the  debts  due  the  bankrupt  here,  to  satisfy  a  debt 
contracted  in  England,  to  the  prejudice  of  the  law  of  England, 
which  gave  the  same  debt  to  the  assignees  of  the  bankrupt. 

It  cannot  be  necessary  to  go  farther  than  this  case  to  estab- 
lish, that,  so  far  as  relates  to  the  foreign  creditor,  this  country 
does  not  recognize  the  English  doctrine,  that  the  bankrupt  law 
of  the  country  of  the  contract  is  paramount  in  disposing  of  the 
rights  of  the  bankrupt 

The  United  States  pass  a  law  which  asserts  the  right  to  ap- 
propriate a  debt  due  a  foreign  bankrupt,  to  satisfying  a  debt 
due  itself,  and  incurred  by  that  bankrupt  in  his  own  country. 
The  assignees  of  that  bankrupt  question  this  right,  and  claim 
the  debt  as  legally  vested  in  them  by  the  law  of  the  country  of 
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the  contract,  and  maintain  that  the  debt  dne  the  United  States, 
being  contracted  in  Great  Britain,  was  subject  to  the  laws  of 
Great  Britain,  and,  therefore,  entitled  only  to  share  in  common 
with  other  creditors  in  the  proceeds  of  the  bankmpt's  efTectB; 
that  the  debt  so  appropriated  by  the  law  of  the  United  States  to 
its  exdusive  benefit  was,  as  to  all  the  bankrupt's  contaract?,  or 
certainly  as  to  all  English  contracts,  Tested  in  the  assignees,  on 
international  principles,  principles  which  gave  ^ect  to  the  Eng- 
lish bankrupt  laws,  so  vesting  that  debt,  paramount  to  the  laws 
of  other  countries. 

In  giving  effect  to  the  law  of  the  United  States,  this  court 
overrules  that  doctrine;  and  in  the  act  of  passing  that  law,  this 
government  asserts  both  the  power  over  the  subject,  and  the 
rig^t  to  exercise  that  power  iiithout  a  violati(Hi  of  national  comr 
ity;  or  has,  at  least,  taken  its  stand  against  that  comity,  and 
asserted  a  right  to  protect  itB  own  interests;  which,  in  principle, 
is  equally  applicable  to  the  interests  of  its  own  citizens. 

It  has  had,  in  fact,  regard  to  the  kz  loci  rd  miXj  as  existing 
in  the  person  and  funds  of  the  debtor  of  the  bpuikrupt,  and  the 
rights  of  self-preservation,  and  duty  of  protection  to  its  own 
citizens,  and  the  actual  allegiance  of  the  creditor  and  debtor, 
not  the  metaphysical  allegiance  of  the  contract^  on  which  the 
foreign  power  is  asserted. 

It  would  be  in  vain  to  assign  the  decision  of  this  court  in 
Harrison  v.  Sierryj  or  the  passing  of  the  law  of  the  United 
States,  to  the  general  preference  which  the  government  may 
assert  in  the  payment  of  its  own  <lebt,  since  that  preference  can 
only  exist  to  the  prejudice  of  its  own  citizens,  whereas  the  pre- 
cedence there  claimed  and  conceded  operated  to  the  prejudice 
of  British  creditors. 

The  case  of.  BaJcer  v.  Wheaton^  adjudged  in  the  courts  ol 
Massachusetts,  in  the  time  of  Chief  Justice  Parsons,  (5  Massa- 
ckusetts  Reports,  509,)  is  a  very  strong  case  upon  this  subject 
That  also  was  argued  with  great  care,  and  all  the  British  cases 
reviewed;  the  court  took  time  to  <leliberate,  and  the  same  doc- 
trine was  maintained,  in  the  same  year  and  the  same  month 
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with  Harrison  v.  Sterry,  and  certainly  without  any  communica- 
tion between  the  two  courts. 

The  case  was  this:  one  Wheaton  gave  a  promissory  note  to 
one  Chandler,  both  being  at  that  time  citizens  and  inhabitants 
of  Ehode  Island.  Wheaton  was  discharged  under  the  bank- 
rupt laws  of  Rhode  Island,  both  still  continuing  citizens  and 
inhabitants  of  the  same  state,  and  the  note  remaining  the  prop- 
erty of  Chan(Der.  Subsequent  to  the  discharge,  Chandler  en- 
dorses the  note  to  Baker,  and  Wheaton  is  arreste<l  in  Massa- 
chusetts. He  pleads  the  discharge  in  bar,  and  the  court,  in 
deciding,  expresses  itself  thus:  "When,  therefore,  the  defen- 
dant was  discharged  from  that  contract,  lege  loci,  the  promisee 
was  bound  by  that  discharge,  as  he  was  a  party  to  the  laws  of 
that  state,  and  assenting  to  their  operation.  But  if,  when  the 
contract  was  made,  the  promisee  had  not  been  a  citizen  of 
Rhode  Island,  he  would  not  ha-ye  been  bound  bv  the  laws  of  it 
or  any  othjBr  state,  and  holding  tliis  note  at  the  time  of  the  dis- 
charge, he  might  afterwards  maintain  an  action  upon  it  in  the 
coiu'ts  of  this  state."  And  again,  (page  311,)  "If  the  note  had 
been  transferred  to  the  plaintiff,  a  citizen  of  this  state,  whilst  it 
remained  due  and  undischarged  by  the  insolvent  laws  of  Rhode 
Island,  those  laws  could  not  affect  his  rights  in  the  courts  of  law 
in  this  state,  because  he  is  not  bound  by  them." 

This,  it  will  be  observ^e'l,  regards  a  contract  acknowledged  to 
be  of  Rhode  Island  origin. 

There  is  another  case  reported  in  the  decisions  of  the  same 
state,  (vol.  X.  page  337,)  which  carries  this  doctrine  still  farther, 
and,  I  apprehend,  to  a  length  which  cannot  be  maintained. 

This  was  tlie  case  of  Watson  v.  Bourne,  in  which  Watson,  a 
citizen  of  Massachusetts,  had  sued  Bourne  in  a  state  court,  and 
obtained  judgment.  Bourne  was  discharged  imder  the  insolvent 
laws  of  that  state,  and  being  afterw^ards  found  in  Massachusetts 
was  arrestefl  on  an  action  of  debt  upon  the  judgment.  He 
pleads  the  discharge;  plaintiff  replies,  that  he,  plaintiff,  was  a 
citizen  of  Massachusetts,  and,  therefore,  not  precluded  by  the 
discharge.    The  origin  of  the  debt  does  not  appear  from  the  re- 

12  Wh.  362. 


672  APPENDIX. 

port,  and  the  argumeBt  turned  wholly  on  the  question,  whether, 
by  entering  judgment  in  tJie  court  of  the  state,  he  had  not  sub- 
jected his  rights  to  the  state  laws  pro  tanto. 

The  court  overruled  the  plea,  and  recognized  the  doctrine  in 
Baker  v.  Wheaton,  by  <lecktring  "that  a  discharge  of  that  na- 
ture can  onh'  operate  where  the  law  is  made  by  an  authority 
common  to  the  creditor  and  debtor  in  all  respects,  where  both 
are  citizens  or  subjects." 

I  have  little  doubt  that  the  court  was  i^Tong  in  denying  the 
effect  of  the  discharge  as  against  judgments  rendered  in  the 
state  courts,  when  the  party  goes  voluntarily  an<l  unnecessarily 
into  those  courts;  but  the  decision  shows,  in  other  respects,  how 
decidedly  the  British  doctrine  is  rei)elled  in  the  courts  of  that 
state. 

The  British  doctrine  is  also  unequivocally  repelled  in  a  very 
learned  opinion  delivered  by  Mr.  Justice  Nott,  in  the  court  of 
the  last  resort  in  South  Carolina,  and  in  which  the  whole  court, 
consisting  of  the  common  law  judges  of  the  state,  concurred. 
This  was  in  the  case  of  the  Assignees  of  Topham  v.  Chapman 
et  al.j  in  which  the  rights  of  the  attaching  creditor  were  main- 
tained against  those  of  the  assignees  of  the  bankrupt  (1  Con- 
stitutiomil  l^eports,  page  253);  and  that  the  same  rule  was 
recognized  at  an  early  day  in  the  court  of  l^ennsylvania,  appears 
from  the  leading  case  of  Phillips  v.  Uuntcr^  (2  H.  Blackstone's 
Reports,  402,)  in  which  a  British  creditor,  who  had  recovered  of 
a  debtor  of  the  bankrupt  in  l^ennsylvania,  was  comi)elled  by  the 
British  courts  to  refund  ta  the  assignees  in  England,  as  for 
monev  had  and  received  to  their  use. 

I  think  it,  then,  fully  established,  that  in  the  United  States  a 
creditor  of  the  foreign  bankrupt  may  attach  the  debt  due  the 
foreign  bankrupt,  and  apply  tlie  money  to  the  satisfaction  of 
his  peculiar  debt,  to  the  prejudice  of  the  rights  of  the  assignees 
or  other  creditors. 

I  do  not  here  speak  of  assignees,  or  rights  created,  under 
the  bankrupt's  own  deed;  those  stand  on  a  <lifferent  ground, 
and  do  not  affect  this  question.    I  confine  myself  to  assign- 
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ments,  or  transfers,  resting  on  the  operation  of  the  laws  of  the 
country,  independent  of  the  bankrupt's  deed;  to  the  rights  an<i 
liabilities  of  debtor,  creditor,  bankrupt,  an<l  assignees,  as  created 
by  law. 

What  is  the  actual  bearing  of  this  right  to  attach,  so  generally 
recognized  by  our  decisions? 

It  imports  a  general  abandonment  of  the  British  principles; 
for,  according  to  their  laws,  the  assignee  alone  has  the  power 
to  release  the  debtor.  But  the  right  to  attach  necessarily  im- 
plies the  right  to  release  the  debtor,  and  that  right  is  here  as- 
serted under  the  laws  of  a  state  which  is  not  the  state  of  the 
contract 

So,  also,  the  creditor  of  the  bankrupt  is,  by  the  laws  of  his 
country,  entitled  to  no  more  than  a  ratable  participation  in  the 
bankrupt's  effects.  But  the  right  to  attach  imports  a  right  to 
exclusive  satisfaction,  if  the  effects  so  attached  should  prove 
adequate  to  make  satisfaction. 

The  right  to  attach  also  imports  the  right  to  sue  the  bank- 
rupt; and  who  would  impute  to  the  bankrupt  law  of  another 
country  the  power  to  restrain  the  citizens  of  these  states  in  the 
exercise  of  their  right  to  go  into  the  tribunals  of  their  own 
country  for  the  recovery  of  debts,  wherever  they  may  have 
originated  ?  Yet>  universally,  after  the  law  takes  the  bankrupt 
into  its  own  hands,  his  creditors  are  prohibited  from  suing. 

Thus  much  for  the  law  of  this  case  in  an  international  view. 
I  will  consider  it  with  reference  to  the  provisions  of  the  consti- 
tution. 

I  have  said  above  that  I  had  no  doubt,  the  erection  of  a  dis- 
tinct tribunal  for  the  resort  of  citizens  of  other  states  was  in- 
troduced, ex  industridy  into  the  constitution,  to  prevent,  among 
other  evils,  the  assertion  of  a  power  over  the  rights  of  the  citi- 
zens of  other  states,  upon  the  metaphysical  ideas  of  the  British 
courts  on  the  subject  of  jurisdiction  over  contracts.  And  there 
was  good  reason  for  it;  for  upon  that  principle  it  is  that  a  power 
is  asserted  over  the  rights  of  creditors  which  involves  a  mere 
mockery  of  justice. 
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Thus,  in  the  case  of  Burrows  y.  JeminOj  (reported  in  2  Strange, 
and  better  reported  in  Moeeleyy  and  some  other  books,)  the 
creditor,  residing  in  England,  was  cited,  probably  by  a  placard 
on  a  door-post  in  Leghorn,  to  appear  there  to  answer  to  his 
debtor;  and  his  debt  passed  npon  by  the  court,  perhaps,  with- 
out his  having  ever  heard  of  the  institution  of  legal  process  to 
destroy  it. 

The  Scotch,  if  I  remember  correctly,  attach  the  summcms  on 
the  flag-staif,  or  in  the  market  place,  at  the  shore  of  Leith;  and 
the  ciyil  law  process  by  proclamation,  or  vtis  et  modisj  is  not 
much  better,  as  the  means  of  subjecting  the  rights  of  foreign 
creditors  to  their  tribunals. 

All  this  mockery  of  justice,  and  the  jealousies,  recrimina- 
tions, and,  perhaps,  retaliations  which  might  grow  out  of  it^  are 
avoided,  if  the  power  of  the  states  over  contracts,  after  they 
become  the  subject  exclusively  of  judicial  cognizance,  is  limite<i 
to  the  controversies  of  their  own  citizens. 

And  it  does  appear  to  me  almost  inoontrovertible,  that  the 
states  cannot  proceed  one  step  farther  without  exercising  a 
power  incompatible  with  the  acknowledged  powers  of  other 
states,  or  of  the  United  States,  and  with  the  rights  of  the  citi- 
zens of  other  states. 

Every  bankrupt  or  insolvent  system  in  the  world  must  partake 
of  the  character  of  a  judicial  investigation.  Parties  whose 
rights  are  to  be  affected  are  entitled  to  a  hearing.  Hence 
every  system,  in  common  with  the  particular  system  now  before 
us,  professes  to  sununon  the  creditors  before  some  tribunal,  to 
show  cause  against  granting  a  discharge  to  the  bankrupt. 

But  on  what  principle  can  a  citizen  of  another  state  be  forced 
into  the  courts  of  a  state  for  this  investigation  ?  The  judgment 
to  be  passed  is  to  prostrate  his  rights;  and  on  the  subject  of 
these  rights  the  constitution  exempts  him  from  the  jurisdiction 
of  the  state  tribunals,  without  regard  to  the  place  where  the 
contract  may  originate.  In  the  only  tribunal  to  which  he  owes 
allegiance,  the  state  insolvent  or  banki'upt  laws  cannot  be  cai*- 
ried  into  effect;  they  have  a  law  of  their  own  on  the  subject;  * 

*  Act  of  coDgress  of  January  6th,  1800  (chap.  4,  vol.  iii.  p.  301). 
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and  a  certificate  of  (ilscharge  under  any  other  law  would  not  be 
acknowledged  as  valid  even  in  the  courts  of  the  state  in  which 
the  court  of  the  United  States  that  grants  it  is  held.  Where 
is  the  reciprocity  ?  Where  the  reason  upon  which  the  state 
courts  can  thus  exercise  a  power  over  the  suitors  of  that  court, 
when  that  court  jiossesses  no  such  power  over  the  suitors  of 
the  state  courts  ? 

In  fact,  the  constitution  takes  away  the  only  ground  upon 
which  this  eminent  dominion  over  particular  contracts  can  be 
claimed,  which  is  that  of  sovereignty.  For  the  constitutional 
suitors  in  the  courts  of  the  United  States  are  not  only  exempted 
from  the  necessity  of  resorting  to  the  state  tribunals,  but  actu- 
ally cannot  be  forced  into  them.  If,  then,  the  law  of  the  Eng- 
lish courts  had  ever  been  practically  adopted  in  this  country 
in  the  state  tribunals,  the  constitution  has  produced  such  a 
radical  modification  of  state  power  over  even  their  own  con- 
tracts, in  the  hands  of  individuals  not  subject  to  their  jurisdic- 
tion, as  to  furnish  ground  for  excepting  the  rights  of  such  in- 
dividuals from  the  power  which  the  states  unquestionably  pos- 
sess over  their  own  contracts  and  their  own  citizens. 

Follow  out  the  conti'ary  doctrine  in  its  consequences,  and 
see  the  absurdity  it  will  produce. 

Ihe  constitution  has  constituted  courts  professedly  independ- 
ent of  state  power  in  their  judicial  course;  and  yet  the  judg- 
ments of  those  courts  are  to  be  vacated,  and  their  prisoners  set 
at  large,  under  the  power  of  the  state  courts,  or  of  the  state 
laws,  without  the  possibility  of  protecting  themselves  from  its 
exercise. 

I  cannot  acquiesce  in  an  incompatibility  so  obvious. 

No  one  has  ever  imagined  that  a  prisoner,  in  confinement  un- 
<ler  process  from  the  courts  of  the  United  States,  could  avail 
himself  of  the  insolvent  laws  of  a  state  in  which  the  court  sits. 
And  the  reason  is,  that  those  laws  are  municipal  and  peculiar, 
and  appertaining  exclusively  to  the  exercise  of  state  power  in 
that  sphere  in  which  it  is  sovereign,  that  is,  between  its  own 
citizens,  between  suitors  subjecte<l  to  state  power  exclusively, 
in  their  controversies  between  themselves. 
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In  the  c<mrt8  of  tbe  United  States  no  higher  power  is  asserted 
than  that  of  discharging  the  indiTidnal  in  conflnement  under 
its  own  process.  This  aifects  not  to  interfere  with  the  rights 
of  creditors  in  the  state  ^courts  against  the  same  individnaL 
Perfect  reciprocity  would  seem  to  indicate  that  no  greater  power 
should  be  exercised  under  state  authority  over  the  rights  of 
suitors  who  belong  to  the  United  States'  jurisdicticm.  Ey^i 
although  the  principle  asserted  in  the  British  courts,  of  supreme 
and  exclusive  power  over  their  own  contracts,  had  obtained  in 
the  courts  of  the  United  States,  I  must  think  that  power  has 
undergone  a  radical  modification  by  the  judicial  powers  granted 
to  the  United  States. 

I,  therefore,  consider  the  discharge  under  a  state  law  as  in- 
competent to  discharge  a  debt  due  a  citizen  of  another  state; 
and  it  follows,  that  the  plea  of  a  discharge  here  set  up  is  in- 
sufficient to  bar  the  rights  of  the  plaintiff. 

Judgment  affirmed. 
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MASON  V.  HAILE. 
January  Term,  1827. 

[12  Wheaton*8  Reports,  370-383.] 

Haile,  being  imprisoned  for  debt,  in  the  state  of  Rhode  Island, 
at  Uie  suit  of  Mason,  gave  bonds  that  he  would  remain  in  cus- 
tody until  "lawfully  discharged."  He  afterwards  petitioned  the 
legislature  for  a  discharge  under  an  old  insolvent  law,  which 
<]ischarge  he  obtained.  He  was  then  sued  on  his  bonds,  it  being 
said  that  the  act  of  the  legislature  discharging  him  was  un- 
constitutional and  void. 

Mr.  Justice  Thompson  delivered  the  opinion  of  the  court  as 
follows: — 


The  question  in  this  case  arises  upon  the  following  certificate 
of  a  division  of  opinion  of  the  judges  of  the  circuit  court  of  the 
United  States  for  the  district  of  Rhode  Island:  "This  cause 
came  on  to  be  heard,  and  was  argued  by  counsel  on  both  sides, 
and  thereupon  the  ,  following  question-  occurred:  namely, 
whether,  upon  the  amended  pleas  in  this  case,  severally  pleaded 
to  the  first  and  second  counts  of  the  plaintifrB  declaration,  and 
to  which  there  are  demurrers,  and  joinders  in  demurrer,  the 
defendant  is  entitled  to  judgment,  on  the  ground  that  the  mat- 
ters set  forth  therein,  on  the  part  of  the  defendant,  are  sufficient 
to  bar  the  action;  or  whether  the  plaintifF  is  entitle<l,  upon  said 
demurrers  and  joinders,  to  judgment?  Upon  which  question, 
tlie  court  was  divided  in  opinion." 

It  is  not  understood  by  this  court,  that  any  question,  as  to 
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the  sofficiencj  of  the  pleas^  in  point  of  form,  is  drawn  under 
ezaminationy  but  simply,  whether,  upon  the  merits,  the  mat- 
ter thereby  set  up  is  sufSdent  to  bar  the  action.  The  action 
is  founde<l  upon  two  several  bonds,  given  by  the  defendant  to 
the  plaintiff,  and  one  Bates,  whom  the  plaintiff  survives,  one 
dated  the  14th,  and  the  other  tiie  29th,  of  March,  1814.  The 
condition  in  both  bonds  is  the  same,  except  ais  to  dates  and 
sums,  and  is  as  follows:  ''The  condition  of  the  above  obligatian 
is  such,  that  if  the  above  bounden  Nathan  Haile,  now  a  prisoner 
in  the  state's  jail  in  Providence,  within  the  county  of  Provi- 
dence, at  the  suit  of  said^Mason  and  Bates,  do,  and  shall  from 
henceforth,  continue  to  be  a  true  prisoner,  in  the  custody,  guard, 
and  safe  keeping  of  Andi*ew  Waterman,  keeper  of  said  prison, 
and  in  the  custody,  guard  and  safe  keeping  of  his  deputy,  offi- 
cers, and  servants,  or  some  one  of  them,  within  the  limits  of 
said  prison,  until  he  shall  be  lawfully  discharged,  without  com- 
mitting any  manner  of  escape  or  escapes  during  the  time  of 
restraint,  then  this  obligation  'to  be  void,  or  else  to  remain  in 
full  force  and  virtue." 

The  defence  set  up  by  the  pleas,  to  show  there  has  been  no 
breach  of  the  condition  of  the  bond,  is  substantially,  that,  iu 
June,  1814,  after  giving  the  bond  in  question,  the  defendant 
presented  a  petition  to  the  legislature  of  Rhode  Island,  pray- 
ing relief  and  the  benefit  of  the  insolvent  act  of  1756,  and  that, 
in  the  mean  time,  all  procee<lings  against  his  person  and  estate, 
for  the  collection  of  debts,  might  be  stayed,  and  he  be  liberated 
from  jail,  on  giving  bonds  to  return  in  case  his  petition  should 
not  be  grante<l.  Upon  this  petition,  the  legislature,  in  Feb- 
ruary, 1811),  passe<i  the  following  resolution:  "On  the  petition 
of  Nathan  Haile,  praying,  for  the  reasons  therein  stated,  that 
the  benefit  of  an  act,  entitle<l,  An  act  for  the  Relief  of  Insolvent 
Debtors,  passe<i  in  the  year  1756,  be  extended  to  him,  voted, 
that  said  petition  be  continued  until  the  next  session  of  this 
assembly;  and  that<,  in  the  mean  time,  all  proceedings  against 
the  said  Haile,  on  account  of  his  debts,  be  stayed;  and  that  the 
eaJd  Haile  be  liberated  from  his  present  imprisonment  in  the 
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jai],  in  tiie  county  of  Providence,  on  his  giving  sufficient  bond 
to  the  sheriflf  of  the  connty,  conditioned  to  I'etum  to  jail  in  case 
said  petition  is  not  granted."  The  defendant,  after  the  passing 
of  this  resolution,  gave  the  bond  required  by  it,  and,  on  the 
twenty-eighth  of  the  same  month,  was  discharged  from  im- 
prisonment, and  has  ever  since  been  at  large,  out  of  the  custody 
of  the  sheriff.  In  February,  1816,  the  legislature,  upon  a  due 
hearing,  granted  the  prayer  of  the  defendant,  and  passd  the  fol- 
lowing resolution:  "On  the  petition  of  Nathan  Halle,  of  Foster, 
praying,  for  the  reasons  therein  stated,  that  the  benefit  of  an 
act,  passe<l  in  June,  175G,  for  the  relief  of  insolvent  debtors, 
may  be  extended  to  him,  voted,  that  the  prayer  of  the  said 
petition  be,  and  the  same  is  hereby  granted."  By  the  granting 
of  the  prayer  of  the  petition  the  condition  of  the  second  bond 
given  to  the  sheriff  was  complie<l  with,  and  the  bond  became 
extinguished. 

The  defendant  afterwards  proceeded  to  take  the  benefit  of 
the  insolvent  act  revived  in  his  favor,  according  to  the  statute 
provisions,  and  received,  in  due  form  from  the  proper  court, 
a  judgment  "that  he  should  be,  and  thereby  was,  fully  dis- 
charged of  and  from  all  debts,  contracts,  and  demands  of  every 
name,  nature,  and  kind,  outstanding  against  him,  debts  due  to 
the  state  aforesaid  or  to  the  United  States,  excepte<i,  and  from 
all  imprisonment,  arrest,  and  restraint  of  his  person  therefor." 
The  insolvent  act  of  1756  is  not  considered  in  force  as  a  general 
and  permanent  law,  but  the  legislature  of  Rho<ie  Island  has 
been  in  the  constant  habit  of  entertaining  petitions  like  the 
present,  and  has,  by  ihe  general  law  of  1798,  (now  in  force,) 
prescribed  the  mo<le  by  which  such  petitions  are  to  be  regu- 
lated, and  in  case  of  granting  the  prayer  of  the  petition,  the 
course  is  to  pass  an  net  or  resolution,  giving  the  benelit  of  the 
act  of  1756  to  the  petitioner,  and  thus,  in  effect,  reviving  it  for 
his  particular  benefit  So  that  the  mode  pursued  to  obtain  the 
discharge  of  the  defendant,  as  set  out  in  the^pleas,  was  accord- 
ing to  the  established  course  of  proceeding  in  cases  of  insol- 
vency, and  in  conformity  to  the^laws  of  Rho<ie  Island,  by  which 
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the  defendant  was  discharged  from  all  his  contracts,  and  from 
imprisonment. 

The  effect  of  tiiis  discharge  upon  the  original  judgment 
against  Halle  is  not  now  drawn  in  question.  The  only  inquirj 
is,  whether  he  has  violated  the  condition  of  his  bonds  of  March, 
1814,  by  going  at  large,  under  the  authority  and  sanction  of 
the  resolutions  of  the  legislature,  as  before  stated.  His  bond 
required  him  to  remain  a  true  prisoner,  until  he  should  be  law- 
fully discharged,  without  committing  any  manner  of  escai>e 
<luring  tiie  time  of  restraint  The  bond  is  not  that  he  shall  re- 
main a  true  prisoner  until  the  debt  shall  be  paid.  Nor  is  there 
anything  upon  the  face  of  the  bond,  or  if  we  look  out  of  it  to 
the  known  and  established  laws  and  usages  in  that  state,  calling 
for  such  a  construction.  A  lawful  discharge,  in  its  general 
signification,  will  extend  to,  and  be  satisfied  by,  any  discharge 
obtained  under  the  legislative  authority  of  the  state.  And  it  is 
not  unreasonable  to  consider  such  prison  bonds  as  given  subject 
to  the  ordinary  and  weU  known  practice  in  Bhode  Island,  for 
the  legislature  to  entertain  petitions  in  the  manner  pursued  by 
the  defendant  to  obtain  the  benefit  of  the  insolvent  act  of  175G, 
in  the  manner  in  which  these  petitionB  are  received  and  pro- 
ceede<l  upon,  as  prescribed  by  the  act  of  1798.  And,  indeed, 
this  cannot  strictly  be  considered  a  private  contract  between 
the  parties,  but  rather  as  a  statute  engagement,  imposed  by  an 
act  of  the  l^slature,  and  as  a  part  of  the  process  under  which 
the  defendant  was  held  as  a  prisoner.  And  with  the  full  knowl- 
edge of  this  regulation  and  practice,  it  is  hardly  to  be  pre- 
sumed, that  such  discharges  were  not  uuderstoo<i  to  be  lawful 
discharges.  Antl  the  same  remarks  will  apply  to  the  term  "es- 
cape" in  the  bond,  which  can  mean  no  more  than  a  departure 
from  the  limits  without  lawful  authority.  Suppose  the  legisla- 
ture, after  the  execution  of  this  bond,  had  enlarged  tlje  jail 
limits  ?  It  surely  would  not  have  been  an  escape  for  the  de- 
fendant to  have  availed  himself  of  the  enlarged  limits,  and  gone 
beyond  his  former  bounds.  And  yet,  if  the  limits  prescribed 
at  the  time  the  bond  was  executed  are  to  govern  the  effect  and 
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operation  of  the  bond,  it  would  be  an  escape.  Such  bonds  may 
well  be  considered  as  an  enlargement  of  the  prison  limits,  and  a 
mere  modification  of  the  imprisonment,  according  to  ihe  pro- 
visions of  the  laws  of  Khode  Island. 

Can  it  be  doubted  but  the  legislatures  of  the  states,  so  far 
as  relates  to  their  ovm  process,  have  a  right  to  abolish  impris- 
onment for  debt  altogether,  and  that  such  law  might  extend 
io  present  as  well  as  future  imprisonment  ?  We  are  not  awaire 
that  such  a  power  in  the  states  has  ever  been  questioned.  And 
if  such  a  general  law  would  be  valid  under  the  constitution 
of  the  Unitetj  States,  where  is  the  prohibition  to  be  found, 
that  denies  to  the  state  of  Rhode  Island  the  right  of  applying 
the  same  remedy  to  individual  cases  ?  This  is  a  measure  which 
must  be  regulated  by  the  views  of  policy  and  expediency  en- 
tertained by  the  state  legislatures.  Such  laws  act  merely  upon 
the  remedy,  and  that  in  part  only.  They  do  not  talce  away 
the  entire  remedy,  but  only  so  far  a/s  imprisonment  forms  a 
I)art  of  such  remedy.  The  <ioctrine  of  this  court  in  the  case 
of  Sturges  v.  Orowninshidd  (4  Wheaton's  Reports,  200)  applies 
^^^th  full  force  to  the  present  case.  "Imprisonment  of  the 
debtor,"  say  the  court,  "may  be  a  punishment  for  not  perform- 
ing his  contract,  or  may  be  allowed  as  a  means  for  inducing 
him  to  perform  it.  But  a  state  may  refuse  to  inflict  this  punish- 
ment, or  may  withhold  it  altogether,  and  leave  the  contract  in 
full  force.  Imprisonment  is  no  part  of  the  contract,  and  simply 
to  release  the  prisoner  does  not  impair  its  obligation." 

In  whatever  light,  therefore,  the  question  is  viewed,  no  breach 
of  the  condition  of  the  bond,  according  to  its  true  sense  and 
interiwetation,  has  been  committed.  The  liberation  of  the  de- 
fendant from  confinement,  on  his  giving  bond  to  the  sheriff  to 
return  to  jail  in  ease  his  petition  for  a  discharge  should  not  be 
jiTanted,  was  sanctioned  by  the  <lue  exercise  of  legislative  i)ower, 
and  was  analogous  to  extending  to  him  more  enlarged  jail  limits, 
and  would  not  be  considered  an  escape.  And  both  this  and  the 
final  discharge,  so  far,  at  all  events,  as  it  related  to  the  imprison- 
ment of  the  defendant,  affected  the  remedy  in  part  only,  and 
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was  in  the  due  and  ordinarj  exerdse  of  the  powen  Tested 

in  the  legislature  of  Rhode  Island,  and  was  a  lawful  disduurge, 

and  no  escape,  and,  of  course,  no  lureach  of  the  c<mdition  of  tke 

bond  in  question. 

It  must^  accordingly,  be  certified  to  the  circuit  courts  that  the 

matters  set  forth  in  the  defendant's  amended  pleas  are  sufBdent 

to  bar  the  plaintiff's  action. 

iswKsn. 


8ATT£RL£E  V.  MATTHEW80N. 


683 


SATTERLEE  v.  MATTHEWSON. 
January  Term,  1829. 

[2  Peters's  Reports,  380-416.] 

One  Elisha  Matthewson  married  the  sister  of  one  Elisha 
Satterlee,  and  with  him,  in  1784-5,  took  possession  of  some 
lands  in  Pennsylyania  under  a  supposed  title  from  the  Susque- 
hanna Company.  They  held  the  whole  tract  in  common  till 
1790,  when  it  was  a^eed  that  Matthewson  should  occupy  all  of 
the  tract  west  of  the  Susquehanna  riTer,  holding  Satterlee's  por- 
tion thereof  as  his  tenant;  while  Satterlee  was  to  hold  all  of  the 
tract  east  of  the  river,  being  Matthewson's  tenant  for  his  share 
of  that  portion.  It  was  also  agreed,  thai  either  might  put  an 
end  to  the  tenancy  at  the  close  of  any  year,  in  which  case  ea<;h 
was  to  be  put  in  possession  of  hie  share  of  the  lands. 

In  1805  Matthewson  died,  leaving  his  share  of  the  lands  to 
his  widow  during  her  life,  and  to  their  children  afterward.  Sat- 
terlee refused  to  give  his  sister  possession  of  the  part  which  he 
held  of  her  property;  but  she  in  1812  applied  for  and  obtained! 
a  patent  for  the  lands  from  Pennsylvania.  As  Satterlee,  being 
tenant,  could  not,  under  the  common  law,  dispute  his  landlord's 
title,  he  bought  an  old  Pennsylvania  claim  to  the  lands  on  a 
patent  issued  in  1781,  had  it  conveyed  to  his  son,  and,  by  tak- 
ing advantage  of  a  law  then  existing,  in  1813,  caused  his  son 
to  eject  him  from  the  land  under  the  old  patent,  without  his  sis- 
ter being  notified,  and  then  received  a  lease  from  his  son  for  life 
for  the  sum  of  one  <lollar;  by  this  means  throwing  off  his  tenant- 
ship to  his  sister  Mrs.  Matthewson. 

She  commenced  a  suit  against  him  in  the  court  of  common 
pleas,  and  his  son  caused  himself  to  be  made  co-defendant. 
On  the  trial  the  verdict  and  judgment  were  in  her  favor,  on  the 
gToun<l  that  the  purchase  of,  and  lease  by,  the  son,  wa/s  all  a 
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trick;  and  that  the  father,  being  her  tenant,  could  not  dispute 
her  title. 

Satterlee  took  the  cause  to  the  supreme  court  of  PennsjlT^* 
nia,  where  it  was  decided,  that,  under  the  title  by  which  Mair 
thewson  and  Satterlee  originally  held,  called  a  Ck>nnecticut  UAe, 
the  relation  of  landlord  and  tenant  could  not  exist;  and  the  court 
reversed  the  decision  below  an<l  awarded  a  new  triaL 

Immediately  after  this  decision  the  legislature  of  Penn&ylTa- 
nia  passed  a  law  enacting  that  the  relation  of  landlord  and 
tenant  should  exist  under  a  Connecticut  title  as  under  any 
other. 

When  the  cause  came  on  again  in  the  court  of  common  pleas, 
this  law  was  held  binding,  and  verdict  and  judgment  were 
again  given  for  Mrs.  Matthew  son.  To  the  opinion  of  the  court 
which  produced  this  verdict  a  bill  of  excepticms  was  taken,  and 
the  case  tried  again  before  the  supreme  court  of  Pennsylvania, 
which  aifirmed  the  judgment  of  the  court  below.  Satterlee  (the 
sou,  the  father  being  dead)  then  brought  the  cause  to  the  su- 
preme court  of  the  United  States,  on  a  writ  of  error,  alleging 
the  act  of  Pennsylvania,  before  referred  to,  to  be  unconstitu- 
tional. 

The  opinion  of  the  court  was  delivered  by  Judge  Washington 
as  follows: — 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsylvania. 
An  ejectment  was  commenced  by  the  <lefen<Jant  in  error  in  the 
couiii  of  common  pleas  against  Elisha  Satterlee  to  recover  the 
land  in  controversy,  and,  upon  the  motion  of  the  plaintiff  in 
error,  he  was  admitted,  as  her  landlord,  a  defendant  .to  the 
suit  The  plaintiff  at  the  trial  set  up  a  title  under  a  warrant 
dated  the  10th  of  January,  1812,  founded  upon  an  improve- 
ment in  the  year  1785,  which,  it  was  admitted,  was  luwler  a 
(Connecticut  title,  and  a  patent  bearing  date  the  19th  of  Feb- 
ruary, 1813. 

The  defendant  claimed  title  imder  a  patent  issued  to  TMiar- 
ton  in  the  year  1781,  and  a  conveyance  by  him  to  John  F. 

2  Pet.  407. 


SATTERLEE  V.   MATTHEWSON.  685 

Satterlee,  in  April,  1812.  It  was  contended  on  tiie  part  of  the 
plaintiff,  that,  admitting  the  defendant's  title  to  be  the  ohlest 
an<i  best,  yet  he  was  stopped  from  setting  it  up  in  tiiat  suit,  as 
it  appeared  in  eyidence  that  he  had  come  into  possession  as 
tenant  to  the  plaintiff  some  time  in  the  year  1700.  The  court 
of  common  pleas  decided  in  favor  of  the  plaintiff  upon  the 
ground  just  stated,  and  judgment  was  accordingly  rendered  for 
her.  Upon  a  writ  of  error  to  the  supreme  court  of  that  state, 
that  court  decided,  in  June,  1825,  (13  Sergeant  and  Kawle's 
Reports,  133,)  that,  by  the  settled  law  of  Pennsylvania,  the  re- 
lation of  landlord  and  tenant  could  not  subsist  under  a  Con- 
necticut title;  upon  which  ground  the  judgment  was  reversed, 
and  a  venire  facias  de  novo  was  awarded. 

On  the  8th  of  April,  1826,  and  before  the  second  trial  of  this 
cause  took  place,  the  legislature  of  that  state  passed  a  law^  in 
substance  as  follows,  namely,  **that  the  relation  of  landlord 
and  tenant  shall  exist,  and  be  hehl  as  fully  and  effectually  be- 
tween Connecticut  settiers  and  Pennsylvania  claimants  as  be- 
tween other  citizens  of  this  commonwealth,  on  the  trial  of  any 
cause  now  pending,  or  hereafter  to  be  brought  within  this 
commonwealth,  any  law  or  usage  to  the  contrary  notwith- 
standing." 

Upon  the  retrial  of  this  cause  in  the  inferior  court,  in  May, 
182G,  evidence  was  given  conducing  to  prove  that  the  land  in 
dispute  was  purchased  of  Wharton  by  Elisha  Satterlee,  the 
father  of  John  F.  Satterlee,  and  that  by  his  direction  the  con- 
veyance was  made  to  the  son.  It  further  appeared  in  evidence, 
that  the  son  brought  an  ejectment  against  his  father  in  the  year 
1813,  and  by  some  contnvance  between  those  parties,  alleged 
by  the  plaintiff  below  to  be  merely  colorable  and  fraudulent, 
for  the  purpose  of  depriving  her  of  her  possession,  obtained  a 
judgment  and  execution  thereon,  under  which  the  possession 
was  <ielivered  to  the  plaintiff  in  that  suit,  who  immediately 
afterwards  leased  the  premises  to  the  father  for  two  lives,  at  a 
rent  of  one  dollar  per  annum.  The  fairness  of  the  transactions 
was  made  a  question  on  the  trial,  and  it  was  asserted  by  the 
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l)laintiff,  that,  notT\ithstanding  the  eviction  of  Elisha  Satterlee 
under  the  above  proceedings,  he  still  continueci  to  be  her  tenant. 
The  judge,  after  noticing  in  his  charge  the  decision  of  the 
supreme  coui*t  in  1825,  and  the  act  of  assembly  before  recited, 
state<i  to  the  jury  the  general  principle  of  law,  which  prevents 
a  tenant  from  controverting  the  title  of  his  lancUord  by  showing 
it  to  be  defective,  the  exception  to  that  principle  where  the 
landlord  claims  under  a  Connecticut  title,  as  laid  down  bv  the 
above  decision,  and  the  effect  of  the  act  of  assembly  upon  that 
decision,  which  act  he  pronounced  to  be  binding  on  the  court. 
He,  therefore,  concluded,  and  so  charged  the  jury,  that,  if  they 
should  be  satisfied,  from  the  evidence,  that  the  ti*ansaotions  be- 
tween the  two  Satterlees  before  mentioned  Mere    bona  fidCj 
and  that  John  F.  Satterlee  was  the  actual  purchaser  of  the 
land,  then  the  defendants  might  set  up  the  eviction  as  a  bar  to 
the  plaintiff's  recovery  as  landlord.    But  that,  if  the  jury  should 
be  satisfied  that  those  transactions  were  collusive,  and  that 
Elisha  Satterlee  was  in  fact  the  real  purchaser,  and  the  name 
of  his  son  inserted  in  the  cieed  for  the  fraudulent  purpose  of 
<iestroying  the  right  of  the  plaintiff  as  landlord;  then  the  merely 
claiming  under  a  CouDei!tirnt  title  would  not  deprive  her  of 
her  right  to  recover  in  tliat  suit. 

To  this  charge,  of  which  the  substance  only  has  been  stated, 
an  exception  was  taken,  and  the  whole  of  it  is  spread  upon  the 
record.  The  jury  found  a  verdict  for  the  plaintiff;  and  judg- 
ment being  rendered  for  her,  the  cause  was  again  taken  to  the 
supreme  court  by  a  writ  of  error. 

The  only  question  which  occurs  in  this  cause,  which  it  is 
competent  to  this  couit  to  decide,  is,  whether  the  statute  of 
Pennsylvania,  which  has  been  mentioned,  of  the  8th  of  April, 
1826,  is  or  is  not  objectionable,  on  the  ground  of  its  repugnancy 
to  the  constitution  of  the  United  States.  But  before  this  in- 
quiry is  gone  into,  it  will  be  proper  to  dispose  of  a  preliminary- 
objection  made  to  the  jurisdiction  of  this  court,  upon  the  ground, 
that  there  is  nothing  apparent  on  this  record  to  raise  that  ques- 
tion, or  otherwise  to  bnng  this  case  within  any  of  the  provisions 
of  the  twenty-fifth  section  of  the  judiciary  act  of  1789. 
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Questions  of  this  nature  have  frequently  occurred  in  this 
coiu't,  and  have  given  occasion  for  a  critical  examination  of  the 
above  section,  which  has  resulted  in  the  ailoption  of  certain 
principles  of  construction  applicable  to  it,  by  which  the  ob- 
jection now  to  be  considere<l  may  without  much  difficulty,  be  de- 
ci<led.  *  One  of  those  principles  is,  that,  if  it  sufficiently  ap- 
pear from  the  record  itself,  that  the  repugnancy  of  a  statute  of 
a  state  to  the  constitution  of  the  United  States  was  drawn  into 
question,  or  that  that  question  was  applicable  to  the  case,  this 
court  has  jurisdiction  of  the  cause  under  the  section  of  the  act 
I'eferred  to;  although  the  record  should  not,  in  terms,  state  a 
misconstruction  of  the  constitution  of  the  United  States,  or 
that  the  repugnancy  of  the  statute  of  the  state  to  any  part  of 
that  constitution  was  drawn  into  question. 

^o\\  it  is  manifest  from  this  record,  not  only  that  the  con- 
stitutionality of  the  statute  of  the  8th  of  April,  182U,  was  drawn 
into  question,  and  was  applicable  to  the  case,  but  that  it  was  so 
applied  by  the  judge,  and  formed  the  basis  of  his  opinion  to 
the  jury,  that  they  should  find  in  favor  of  the  plaintiff,  if  in 
other  respects  slie  was  entitled  to  a  verdict.  It  is  equally  man- 
ifest that  the  right  of  the  plaintiff  to  recover  in  that  actioD 
depended  on  that  statute;  the  effect  of  which  was  to  change 
the  law,  as  the  supreme  court  had  decided  it  to  be  in  this  very 
case  in  the  year  1825.    (13  Sergeant  and  Kawle,  133.) 

That  the  charge  of  the  judge  forms  a  part  of  this  record  is 
unquestionable.  It  was  ma<ie  so  by  the  bill  of  exceptions,  and 
would  have  been  so  without  it,  imder  the  statute  of  the  24th  of 
February,  180G,  of  that  state;  which  directs,  that,  in  all  cases 
in  which  the  opinion  of  the  court  shall  be  delivered,  if  either 
party  require  it,  it  is  made  the  duty  of  the  judges  to  reduce 
the  opinion,  with  their  reasons  therefor,  to  WTiting,  an<l  tx)  file 
the  same  of  record  in  the  cause.  In  the  case  of  Downing  v. 
Baldwin,  (1  Sergeant  and  Rawle,  298,)  it  was  decided  by  the 
supreme  court  of  Pennsylvania,  that  the  opinion  so  filed  becomes 


*  2  Whealon's  Keports,  363 ;  4  W- heaton  s  Reports,  311 ;  12  Wheaton's  Reports, 
117. 
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part  of  the  record,  and  that  any  error  in  it  may  be  taken  ad- 
Tantage  of  on  a  writ  of  error  without  a  bill  of  exceptions. 

It  will  be  sufficient  to  add  that  this  opinion  of  the  court  of 
common  pleas  was,  upon  a  writ  of  error,  adopted  and  affirmed 
by  the  supreme  court;  and  it  is  the  judgment  of  that  court 
upon  the  point  so  decided  by  the  infmor  courts  and  not  the 
reasoning  of  the  judges  upon  it^  which  this  court  is  now  called 
upon  to  revise. 

We  come  now  to  the  main  question  in  this  cause.  Is  the 
act  which  is  objected  to  repugnant  to  any  proyision  of  the  con- 
stitution of  the  United  States  ?  It  is  alleged  to  be  so  by  the 
counsel  for  the  plaintiff  in  error,  for  a  variety  of  reasons;  and 
particularly,  because  it  impairs  the  obligation  of  the  omtract 
between  the  state  of  Pennsylvania  and  the  plaintiff  who  claims 
titie  under  her  grant  to  Wharton,  as  weU  as  of  the  ccmtract* 
between  Satterlee  and  Matthewson,  because  it  creates  a  con- 
tract between  parties  where  none  previously  existed,  by  ren- 
dering that  a  binding  contract  which  the  law  of  the  land  had 
declared  to  be  invalid;  and  because  it  operates  to  divest  and 
destroy  the  vested  rights  of  the  plaintiff.  Another  objection 
relied  upon  is,  that,  in  passing  the  act  in  question,  the  legis- 
lature exercise<i  those  functions  which  belong  exclusively  to  the 
judicial  branch  of  the  government 

Let  these  objections  be  considered.  The  grant  to  Wharton 
bestowed  upon  him  a  fee  simple  estate  in  the  land  granted, 
together  with  all  the  rights,  privileges,  an<l  advantages  which, 
by  the  laws  of  Pennsylvania,  that  instrument  might  legally  pass. 
Were  any  of  those  rights,  which,  it  is  admitted,  vested  in  his 
vendee  or  alienee,  disturbed,  or  impaired,  by  the  act  under  con- 
sideration ?  It  does  not  appear  from,  the  record,  or  even  from 
the  reasoning  of  the  judges  of  either  court,  that  they  were  in 
any  instance  denie<i,  or  even  <lra\\ii  into  question.  Before  Sat- 
terlee became  entitied  to  any  part  of  the  land  in  dispute  under 
Wharton, .  he  had  voluntarily  entered  into  a  contract  ^ith 
Matthewson,  by  which  he  became  his  tenant,  under  a  stip- 
ulation that  either  of  the  parties  might  put  an  end  to  the  ten- 
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ancy  at  the  termination  of  any  one  year.  Under  this  new  eon- 
tract,  which,  if  it  was  ever  vali<i,  was  still  subsisting  and  in  full 
force  at  the  time  when  Satterlee  acquired  the  title  of  Wharton, 
he  exposed  himself  to  the  operation  of  a  certain  principle  of 
the  common  law,  which  estopped  him  from  controverting  the 
title  of  his  landlord,  by  setting  up  a  better  title  to  the  land  in 
himself,  or  one  outstanding  in  some  third  person. 

It  is  true  that  the  supreme  court-  of  the  state  decided,  in  the 
year  1825,  that  this  contract,  being  entered  into  with  a  person 
claiming  under  a  Connecticut  title,  was  void;  so  that  the  prin- 
ciple of  law  which  has  b^n  mentioned  did  not  apply  to  it. 
But  the  legislature  aftenv-ards  declared  by  the  act  under  exam- 
ination, that  contracts  of  that  nature  were  valid,  and  that  the 
relation  of  landlord  and  tenant  should  exist,  and  be  held  effect- 
ual, as  well  in  contracts  of  that  description,  as  in  those  between 
other  citizens  of  the  state. 

Now  this  law  may  be  censured,  as  it  lias  been,  as  an  unwise 
and  unjust  exercise  of  legislative  power;  as  retrospective  in  its 
operation;  as  the  exercise,  by  the  legislature,  of  a  judicial  func- 
tion; and  as  creating  a  contract  between  parties  where  none 
previously  existed.  All  this  may  be  admitted;  but  the  ques- 
tion which  we  are  now  considering  is,  Does  it  impair  the  obliga- 
tion of  the  contract  between  the  state  an<i  Wharton,  or  his 
alienee  ?  Both  the  decision  of  the  supreme  court,  in  1825,  and 
this  act,  operate  not  upon  that  ccnti*act,  but  upon  the  subse- 
quent contract  between  Satterlee  and  Matthewson.  iNo  ques- 
tion arose,  or  was  decided  to  dis-paia^e  the  title  of  Whar- 
ton, or  of  Satterlee  as  his  vendee.  So  far  from  it,  that  the 
judge  stated  in  his  charge  to  the  jury,  that,  if  the  transactions 
between  John  F.  Satterlee  and  Elisha  Satterlee  were  fair,  then 
the  elder  title  of  the  defendant  must  prevail,  and  he  would  be 
entitled  to  a  verdict. 

We  are,  then,  to  inquire  whether  the  obligation  of  the  con- 
tract between  Satterlee  and  Matthewson  was  impaired  by  this 
statute.  The  objections  urged  at  the  bar,  and  the  arguments 
in  support  of  them,  apply  to  that  contract^  if  to  either.    It  is 
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that  contract  which  the  act  declared  to  be  yaJid,  in  oppo0tti<m 
to  the  decision  of  the  mipreme  court;  and  admitting  1^  cor- 
rectness of  that  decision,  it  is  not  easy  to  i>erceiye  how  a  law, 
which  gives,  yaliditj  to  a  void  contract,  can  be  said  to  impair 
the  obligation  of  that  contract  Should  a  statute  dedare,  con- 
trary to  the  general  principles  of  law,  that  contracts  founded 
upon  an  illegal  or  immoral  consideration^  whether  in  existence 
at  the  time  of  passing  the  statute,  or  which  mi^^t  heieafter  be 
entered  into,  should  ncTertheless  be  valid  and  binding  upon  the 
parties;  all  would  admit  the  retrospectiye  character  of  such  an 
enactment^  and  that  the  effect  of  it  was  to  create  a  contract 
between  i>arties  where  none  had  previously  existed.  But  it 
surely  cannot  be  contended,  that  to  create  a  contract^  and  to 
destroy  or  impair  one,  mean  the  same  thing. 

If  the  eifect  of  the  statute  in  question  be  not  to  impair  the 
obligation  of  either  of  those  contracts,  and  none  other  appear 
upon  this  record,  is  there  any  other  part  of  the  constitution  of 
the  United  States  to  which  it  is  repugnant  ?  It  is  said  to  be 
retrospective.  Be  it  so;  but  retrospective  laws,  which  do  not 
impair  the  obligation  of  contracts,  or  partake  of  the  character 
of  ex  post  facto  laws,  are  not  condemned  or  forMdden  by  any 
part  of  that  instrument. 

All  the  other  objections  which  have  been  made  to  this  stat- 
ute admit  of  the  same  answer.  There  is  nothing  in  the  con- 
stitution of  the  United  States  which  forbids  the  legislature  of 
a  state  to  exercise  judicial  functions.  The  case  of  Ogden  v. 
Blackledge  came  into  this  court  from  the  circuit  court  of  the 
Unite<l  States,  and  not  from  the  supreme  court  of  North  Caro- 
lina; and  the  question,  whether  the  act  of  1799,  which  partook 
of  a  judicial  character,  was  repugnant  to  the  constitution  of  the 
United  State?,  did  not  arise,  and,  consequentiy,  was  not  decided. 
It  may  safely  be  afl&i*med,  that  no  case  has  ever  been  decided  in 
this  court,  upon  a  writ  of  error  to  a  state  courts  which  affords 
the  slightest  countenance  to  this  objection. 

The  objection,  however,  which  wa^  most  pressed  upon  the 
court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in  error, 
was,  that  the  effect  of  this  act  was  to  divest  rights  which  were 
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vested  by  law  in  Satterlee.  There  is  certainly  no  part  of  the 
constitution  of  the  United  States  which  applies  to  a  state  law 
of  this  description;  nor  are  we  aware  of  any  decision  of  this, 
or  of  any  circuit  court,  which  has.  condemned  such  a  law  upon 
this  ground,  provided  its  effect  be  not  to  impair  the  obligation 
of  a  contract;  and  it  has  been  shown,  that  the  act  in  question 
has  no  such  effect  upon  either  of  the  contracts  which  have  been 
before  mentioned. 

In  the  case  of  Fletcher  v.  Peck,  it  was  state<i  by  the  chief 
justice,  that  it  might  well  be  doubte<i,  whether  the  nature  of 
society  and  of  government  do  not  prescribe  some  limits  to 
the  legislative  power;  and  he  asks,  "if  any  be  prescnbed,  where 
are  they  to  be  found,  if  the  property  of  an  individual,  fairly 
and  honestly  acquired,  may  be  seized  without  compensation  ?" 
It  is  nowhere  intimated  in  that  opinion,  that  a  state  statute, 
which  divests  a  vested  right,  is  repugnant  to  the  constitution 
of  the  United  States;  and  the  case  in  which  that  opinion  was 
pronounced  was  removed  into  this  court  by  wi*it  of  en^or,  not 
from  the  supreme  court  of  a  state,  but  from  a  circuit  court. 

The  stix)ng  expressions  of  the  court  upon  this  point,  in  the 
cases  of  Vanhome^s  Lessee  v.  Dorrance,  and  The  Society  for 
the  Propagation  of  the  Gospel  v.  Wheeler^  were  founded  ex- 
pressly on  the  constitution  of  the  respective  states  in  which 
those  cases  were  tried. 

We  do  not  mean  in  any  respect  to  impugn  the  coiTectness  of 
the  sentiments  expressed  in  those  cases,  or  to  quetion  the  cor- 
lectness  of  a  circuit  court  sitting  to  administer  the  laws  of  a 
state,  in  giving  to  the  constitution  of  that  state  a  paramount 
authority  over  a  legislative  act  passed  in  violation  of  it  We 
intend  to  decide  no  more  than  that  the  statute  objected  to  in 
this  case  is  not  repugnant  to  the  constitution  of  the  United 
States,  and  that,  unless  it  be  so,  tliis  coui-t  has  no  authority,  un- 
der the  twenty-fifth  section  of  the  judiciary  act,  to  re-examine 
and  to  reverse  the  judgment  of  the  supreme  court  of  Pennsyl- 
vania in  the  present  case. 

That  judgment,  therefore,  must  be  affirmed  with  costs. 
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We,  the  people  of  the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice,  insure  domestic  tranquillity, 
provide  for  Hie  common  defence,  promote  the  general  welfare, 
and  secure  Hie  blessings  of  liberty  to  ourselves  and  our  pos- 
terity, do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America. 

ARTICLE  I. 

SECTION  I. 

All  legislative  powers  herein  granted  shall  be  vested  in  a 
congress  of  the  United  States,  which  shall  consist  of  a  senate 
and  house  of  representatives. 

SECTION  II. 

The  house  of  representatives  shaU  be  composed  of  members 
chosen  every  second  year  by  the  people  of  the  several  states, 
and  the  electors  in  each  state  shall  have  the  qualif  cations 
requisite  for  electors  of  the  most  numerous  branch  of  the  state 
legislature. 

^o  person  shall  be  a  representative  who  shall  not  have  at- 
tained to  the  age  of  twenty -five  years,  and  been  seven  yeai*8  a 
citizen  of  the  United  States,  and  who  shall  not,  when  elected, 
be  an  inhabitant  of  that  state  in  which  he  shall  be  chosen. 
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Bepresentatives  and  direct  taxes  shall  be  apportioned  among 
the  seyeral  states,  which  may  be  included  witiiin  this  unioDy 
according  to  their  respective  nnmbers,  whidi  shall  be  deter- 
mined by  adding  to  the  whole  number  of  free  persons,  including 
those  bound  to  service  for  a  term  of  years,  and  excluding  In- 
dians not  taxed,  three-fifths  of  all  other  persons.  The  actxial 
enumeration  shall  be  made  within  three  years  after  the  first 
meeting  of  the  congress  of  the  United  States,  and  witiiin  every 
subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by 
law  direct.  The  number  of  representatives  shall  not  exceed 
one  for  every  thirty  thousand,  but  each  state  shall  have  at  least 
one  representative;  and  until  such  enumeration  shall  be  made, 
the  state  of  New  Hampshire  shall  be  entitied  to  choose  three, 
Massachusetts  eighty  Rhode  Island  and  Providence  Plantations 
one,  Connecticut  five,  New  York  six,  New  Jersey  four,  Pennsyl- 
vania eig^t,  Delaware  one,  Maryland  six,  Virginia  ten,  North 
Carolina  five,  South  Carolina  five,  and  Greorgia  three. 

When  vacancies  happen  in  the  representation  from  any  state, 
the  executive  authority  thereof  shall  issue  writs  of  election  to 
fill  such  vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and 
other  officers;  and  shall  have  the  sole  power  of  impeachment 

SECTION  ni. 

The  senate  of  the  United  States  shall  be  composed  of  two 
seiiators  from  each  state,  chosen  by  the  legislature  thereof,  for 
six  years;  and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assemble<l  in  consequence 
of  the  first  election,  they  shall  be  divided,  as  equally  as  may  be, 
into  three  classes.  The  seats  of  the  senators  of  the  first  class 
shall  be  vacated  at  the  expiration  of  the  second  year,  of  the 
second  class  at  the  expiration  of  the  fourth  year,  and  of  the 
third  class  at  the  expiration  of  the  sixth  year,  so  that  one-third 
may  be  chosen  every  second  year;  and  if  vacancies  happen  by 
resignation,  or  otherwise,  during  the  i-ecess  of  tlie  legislature  of 
any  state,  the  executive  thereof  may  make  temporary  appoint- 
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ments  nDtil  the  next  meeting  of  the  legislature,  which  shall 
then  fill  such  yacancies. 

!No  person  shall  be  a  senator  who  shall  not  have  attained  to 
the  age  of  thirty  years,  and  been  nine  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabi- 
tant of  that  state  for  which  he  shall  be  chosen. 

The  Tice-president  of  the  XJnited  States  shall  be  presi<ient 
of  the  senate,  but  shall  have  no  vote,  unless  they  be  equally 
divided. 

The  senate  shall  choose  their  other  oflicers,  and  also  a  presi- 
dent pro  tempore,  in  the  absence  of  the  vice-president,  or  when 
he  shall  exercise  the  office  of  presi<ient  of  the  Unite<l  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments. 
When  setting  for  that  purpose,  they  shall  be  on  oath  or  affirma- 
tion. When  the  president  of  the  United  States  is  tried,  the 
chief  justice  shall  preside.  And  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further 
than  to  removal  from  office,  and  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust,  or  profit  under  the  Unite<l 
States;  but  the  pai-ty  convicted  shall,  nevertheless,  be  liable  and 
subject  to  indictment,  trial,  judgment  and  punishment,  ac- 
cording to  law. 

SECTION  rv. 

The  times,  places^  and  manner  of  holding  elections  for  sena- 
tors and  representatives  shall  be  prescribed  in  each  state  by 
the  legislature  thereof;  but  the  congress  may,  at  any  time,  by 
law,  make  or  alter  such  regulations,  except  as  to  the  places  of 
choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year;  and 
such  meeting  shall  be  on  tho  first  Monday  in  December,  unless 
they  shall  by  law  appoint  a  different  day. 

SECTION  V. 

Each  house  shall  be  the  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members;  and  a  majority  of  each  shall 
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constitute  a  quorum  to  ilo  business;  but  a  smaller  number  may 
adjourn  from  day  to  day,  and  may  be  authorized  to  comp^  the 
attendance  of  absent  members,  in  sudi  manner  and  under  suck 
paialties  as  each  house  may  provide. 

Each  house  may  determine  the  rules  of  its  proceedings;  pun- 
ish its  members  for  disorderly  behayior;  and,  with  the  oon- 
curr^ice  of  two-thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  ite  proceedings;  and,  from 
time  to  time,  publish  the  same,  excepting  such  parts  as  may 
in  their  judgment  require  secrecy;  and  the  yeas  and  nays  of 
the  members  of  either  house,  on  any  question,  shall,  at  the 
desire  of  one-flfth  of  those  present,  be  entered  on  the  joumaL 

Neither  house,  during  the  session  of  congress,  shall,  without 
the  consent  of  ^e  other,  adjourn  for  more  than  three  ifays,  wxt 
to  any  other  place  than  that  in  which  the  two  houses  shidl  be 
sitting. 

SECnOK  VI. 

The  senators  and  representatives  shall  receive  a  comjioisa- 
tion  for  their  services,  to  be  ascertained  by  law,  and  paid  out  of 
the  treasury  of  the  United  States.  They  shall,  in  all  cases, 
except  treason,  felony,  and  breach  of  the  i>eace,  be  privileged 
from  arrest,  <]uring  their  atteQ<lai)ce  at  the  session  of  their 
respective  houses,  and  in  going  to  or  returning  from  the  same; 
and  for  any  speech  or  debate  in  either  house  they  shall  not  be 
questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which 
he  was  elected,  be  appointed  to  any  civil  office,  under  the  au- 
thority of  the  United  States,  which  shall  have  been  created,  or 
the  emoluments  whereof  shall  have  been  increased,  during  such 
time;  and  no  person,  holding  any  office  under  the  United  States, 
shall  be  a  member  of  either  house,  during  his  continuance  in 
office. 

SECTION  VII. 

All  bills  for  raising  a  revenue  shall  originate  in  the  house  of 
representatives;  but  the  senate  may  propose  or  concur  with 
amendments,  as  on  other  bills. 
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Every  bill,  which  shall  have  passed  the  house  of  representa- 
tives and  the  senate,  shall,  before  it  become  a  law,  be  presented 
to  the  president  of  the  ITniteil  States;  if  he  approve  he  shall 
sign  it^  but  if  not  he  shall  return  it,  with  his  objections,  to  that 
house  in  which  it  shall  have  originated,  who  shall  enter  the 
objections  at  large  on  their  journal,  and  proceed  to  reconsider  it. 
If,  after  such  reconsi<leration,  two-thirds  of  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  vrith  the  objec- 
tions, to  the  other  house,  by  which  it  shaU  likewise  be  reconsid- 
ered, an<l  if  approved  by  two-thirds  of  that  house,  it  shall  be- 
come a  law.  But  in  all  such  cases  the  votes  of  both  houses 
shall  be  detemdned  by  yeas  and  nays,  ami  the  names  of  the  per- 
sons voting  for  and  against  the  bill  shall  be  entered  on  the  jour- 
nal of  each  house  respectively.  If  any  bill  shall  not  be  returned 
by  the  president  i;\dthin  ten  <lays  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same  shall  be  a  law,  in 
like  manner  as  if  he  had  signed  it,  unless  the  congress  by  their 
adjournment  prevent  its  return,  in  which  case  it  shall  not  be  a 
law. 

Every  order,  resolution,  or  vote,  to  which  the  concurrence 
of  the  senate  and  house  of  representatives  may  be  necessary, 
(except  on  a  question  of  adjournment,)  shall  be  presented  to  the 
president  of  the  United  States;  an<l,  before  the  same  shall  take 
effect.,  shall  be  appi-oved  by  him,  or,  being  <iisapproved  by  him, 
shall  be  re-passed  by  two-thirds  of  the  senate  and  house  of  repre- 
sentatives, according  to  the  rules  and  limitations  prescribeil  in 
the  case  of  a  bilL 

section  VIII. 

The  congress  shall  have  power, — 

To  lay  and  collect  taxes,  duties,  imposts,  an<l  excises,  to  pay 
the  <iebts  and  provide  for  the  common  <lefence  and  general  wel- 
fare of  the  United  States;  but  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States: 

To  borrow  money  on  the  credit  of  the  Unite<i  States: 

To  regulate  commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes: 
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To  establish  an  uniform  rule  of  naturalisationy  and  uniform 
laws  on  the  subject  of*  bankroptcies  throu^out  the  United 
States: 

To  coin  money,  regulate  tiie  Talue  thereof,  and  of  foreign 
coin,  and  fix  the  standard  of  wd^ts  and  measured : 

To  provide  for  the  punishment  of  count^eiting  the  securi- 
ties and  current  coin  of  the  United  States: 

To  establish  ix>st-offlce8  and  post-roads.: 

To  promote  the  progress  of  science  and  useful  arts,  by  secnr> 
Ing,  for  limited  times,  to  authors  and  inventors  the  exdusive 
right  to  their  respective  writings  and  discoveries: 

To  constitute  tribunals  inferior  to  the  supreme  court: 

To  define  and  punish  piracies  and  felonies  committed  on  the 
high  seas,  and  offences  against  the  law  of  nations: 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water: 

To  raise  and  support  armies;  but  no  appropriation  of  mcmej 
to  that  use  shall  be  for  a  longer  term  than  two  years: 

To  provide  and  maintain  a  navy : 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces: 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  union,  suppress  insurrections,  and  repel  invasions: 

To  provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia^ and  for  governing  such  part-  of  them  as  may  be  employed 
in  the  service  of  the  United  States;  reserving  to  the  states 
respectively  the  appointment  of  the  officers,  and  the  authority 
of  training  the  militia  according  to  the  discipline  prescribe<l  by 
congress: 

To  exercise  exclusive  legislation,  in  all  cases  whatsoever,  over 
such  districts  (not  exceeding  ten  miles  square)  as^  may,  by  ces- 
sion of  particular  states,  and  the  acceptance  of  congress,  become 
the  seat  of  the  government  of  the  United  States  and  to  exercise 
like  authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  state  in  which  the  same  shall  be,  for  the  erec- 
tion of  forts,  magazines,  arsenals,  dock-yards,  and  other  needful 
b,uildings: 
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And  to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  constitution  11  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof. 

SECTION   IX. 

The  migration  or  importation  of  such  persons,  as  any  of  the 
states  now  existing  shall  think  proper  to  admit,  shall  not  be 
prohibited  by  the  congress  prior  to  the  year  one  thousand  eight 
hundred  and  eight;  but  a  tax  or  duty  may  be  imposed  on  such 
importation,  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of   habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  pub- 
lic safety  may  require  it 
.  No  bill  of  attainder  or  ex  post  faclo  law  shall  be  passed. 

No  capitation  or  other  direct  tax  shall  be  laid,  unless  in  pro- 
portion to  the  census  or  enimieration  herein  before  <lirected  to 
be  taken. 

No  tax  or  duty  shall  be  lai<l  on  articles  exported  from  any 
state.  No  preference  shall  be  given  by  any  regulation  of  com- 
merce or  revenue  to  the  ports  of  one  state  over  those  of  another; 
nor  shall  vessels  bound  to  or  from  one  state  be  obliged  to  enter, 
clear,  or  pay  ciuties,  in  another. 

.  No  money  shall  be  drawn  from  the  treasury,  but  in  conse- 
quence of  appropriations  made  by  law;  and  a  regular  statement 
and  accoimt  of  the  receipts  and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States; 
and  no  person,  holding  any  office  of  profit  or  trust  under  them, 
shall,  without  the  consent  of  the  congress,  accept  of  any  pres- 
ent^ emolument,  office,  or  title  of  any  kind  whatever,  from  any 
king,  prince,  or  foreign  state. 

SECTION  X. 

No  state  shall  enter  into  any  treaty,  alliance,  or  confe<lera- 
tion;  grant  letters  of  marque  and  reprisal;  coin  money;  emit 
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bills  of  credit;  make  anTtliing  but  gold  and  silver  coiii  a  tender 
in  payment  of  debts;  pass  any  bill  of  attainder,  ex  post  fado 
law,  or  law  impairing  the  obligatioD  of  contracts;  or  grant  axqr 
title  of  nobility. 

No  state  shall,  without  the  consent  of  the  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws;  and  the 
net  produce  of  all  duties  and  imposts,  laid  by  any  state  on  im- 
ports or  exports,  shall  be  for  the  use  of  the  treasury  of  tiie 
United  States;  and  all  such  laws  shall  be  subject  to  the  revi- 
sion and  control  of  the  congress.  No  state  shall,  without  llie 
consent  of  congress,  lay  any  duty  of  tonnage,  keep  troops  or 
ships  of  war  in  time  of  peace,  enter  into  any  agreement  or  com- 
pact with  another  state  or  with  a  foreign  power,  or  engage  in 
war,  unless  actually  invaded,  or  in  such  imminent  danger  a^ 
will  not  admit  of  delay. 

ARTICLE  II. 

SECTION  I. 

The  executive  power  shall  be  vested  in  a  president  of  the 
United  States  of  America.  He  shall  hold  his  office  during  the 
term  of  four  years,  and,  together  with  the  vice-president,  chosen 
for  the  same  term,  be  electe<i  as  follows : 

Each  state  shall  appoint,  in  such  manner  as  the  legislature 
thereof  may  direct,  a  number  of  electors  equal  to  the  whole 
number  of  senators  and  representatives  to  which  the  state  may 
be  entitled  in  the  congress;  but  no  senator  or  representative,  or 
I)erson  hohling  an  office  of  trust  or  profit  under  the  United 
States,  shall  be  appointed  an  elector. 

[The  electors  shall  meet  in  their  respective  states,  and  vote  by 
ballot  for  two  persons,  of  whom  one  at  least  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves.  And  they  shall 
make  a  list  of  all  the  persons  voted  for,  an<l  of  the  number  of 
votes  for  each ;  which  list  they  shaU  sign  and  certify,  and  trans- 
mit, sealed,  to  the  seat  of  the  government  of  the  United  States, 
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<iirected  to  the  president  of  the  senate.  The  president  of  the 
senate  shall,  in  the  presence  of  the  senate  and  house  of  repre- 
sentatives, open  all  the  certificates,  and  the  votes  shall  then  be 
counte<l.  The  person  having  the  greatest  number  of  votes  shall 
be  the  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  there  be  more  than  one 
who  have  such  majority,  and  have  an  equal  number  of  votes, 
then  the  house  of  representatives  shall  immediately  choose  by 
ballot  one  of  them  for  presi(]ent;  and  if  no  person  have  a 
majority,  then  from  the  five  highest  on  the  list  the  said  house 
shall  in  like  manner  choose  the  presi<ient  But  in  choosing  the 
president  the  votes  shall  be  taken  by  states,  the  I'epresenta- 
tion  from  each  state  having  one  vote;  a  quorum  for  this  purpose 
shall  consist  of  a  member  or  members  from  two-thirds  of  the 
states,  and  a  majoi-ity  of  all  the  states  shall  be  necessary  to  a 
choice.  In  every  case,  after  the  choice  of  the  president,  the 
person  having  the  greatest  number  of  votes  of  the  electors  shall 
be  the  vice-president.  But  if  there  should  remain  two  or  more 
who  have  equal  votes,  the  senate  shall  choose  from  them  by 
ballot  the  vice-president]* 

The  congress  may  determine  the  time  of  choosing  the  electors, 
and  the  day  on  which  they  shall  give  their  votes;  which  day 
shall  be  the  same  throughout  the  United  States. 

No  person,  except  a  natural  bom  citizen,  or  a  citizen  of  the 
United  States,  at  the  time  of  the  adoption  of  this  constitution, 
shall  be  eligible  to  the  office  of  president;  neither  shall  any  per- 
son be  eligible  to  that  office  who  shall  not  have  attained  to  the 
age  of  thirty-flve  years,  and  been  fourteen  years  a  resident 
vrithin  the  United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  powers  and 
duties  of  the  said  office,  the  same  shall  devolve  on  the  vice- 
president;  and  the  congress  may  by  law  provide  for  the  case  of 
removal,  death,  resignation,  or  inability,  both  of  the  pi-esident 
and  vice-president,  declaring  what  officer  shall  then  act  as  presi- 
dent; and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  a  president  shall  be  elected. 

*  Amendment  XIL  a  substitute  for  this  paragraph. 
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The  president  shall  a4i  stated  times,  reeeiyey  for  his  services, 
a  compensation^  which  shall  neither  be  increased  nor  Himiiiiifh^Mi 
daring  the  period  for  which  he  shall  hare  been  electedi  and  lie 
shall  not  receive  witiiin  that  period  any  other  emdnment  froia 
the  United  States  or  any  of  them. 

Before  he  enter  on  the  execution  of  his  oiBre,  he  shall  take 
the  following  oath  or  affirmation : 

^^I  do  solemnly  swear  (or  affinn)  that  I  will  faithfully  execute 
the  office  of  president  of  the  United  States,  and  will,  to  the  beat 
of  my  ability,  preserve,  protect^  and  defend  the  constitution  of 
the  United  States." 

SECTION  n. 

The  president  shall  be  commander-in-chief  of  tiie  army  and 
navy  of  the  United  States,  and  of  the  militia  of  tiie  several 
states,  when  called  into  the  actual  sen-ice  of  the  United  States. 
He  may  require  the  opinion,  in  writing,  of  the  principal  officer 
in  each  of  the  executive  departments,  upon  any  subject  relating 
to  the  duties  of  their  respective  offices.  And  he  shall  have 
power  to  grant  reprieves  and  panions  for  offences  against  the 
United  States,  except  in  cases  of  impeachment 

He  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  senate,  to  make  treaties,  provided  two-thirds  of  the  senators 
present  concur.  And  he  shall  nominate,  and  by  and  with  the 
advice  and  consent  of  the  senate,  shall  api)oint,  ambassadors, 
other  public  ministers,  and  consuls,  judges  of  the  supreme  courts 
and  all  other  officers  of  the  United  States,  whose  appointments 
are  not  herein  othen^dse  provided  for,  and  which  shall  be  estab- 
lished by  law;  but  the  congress  may  by  law  vest  the  appoint- 
ment of  such  inferior  officers,  as  they  shall  .think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heaxis  of  depart- 
ments. 

The  president  shall  have  power  to  fill  up  all  vacancies  that 
may  happen  during  the  recess  of  the  senate,  by  granting  com- 
missions, which  shall  expire  at  the  en<i  of  their  next  session. 
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SECTION  ni. 

He  shall,  from  time  to  time,  give  to  the  congress  information 
of  the  state  of  the  union,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expe<iient  He 
may,  on  extraordinary  occasions,  convene  both  houses,  or  either 
of  them;  and  in  case  of  disagreement  between  them  with  re- 
spect to  the  time  of  adjournment,  he  may  adjourn  them  to  such 
time  as  he  shall  think  proper.  He  shall  receive  ambassadors 
and  other  public  ministers.  He  shall  take  care  that  the  laws 
be  faithfully  executed;  and  shall  commission  all  the  officers  of 
the  United  States. 

SECTION  r\'. 

The  president,  vice-president,  and  all  civil  officers  of  the 
United  States  shall  be  removed  from  office  on  impeachment  for, 
and  conviction  of,  treason,  bribery,  or  other  high  crimes  and 
misdemeanors. 

ARTICLE  III. 

SECTION   I. 

The  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  an<l  in  such  inferior  courts  as  the  congress 
may,  from  time  to  time,  ordain  and  establish.  The  judges,  both 
of  the  supreme  and  inferior  courts,  shall  hold  their  offices  during 
good  behavior,  and  shall,  at  stated  times,  receive  for  their  ser- 
vices a  compensation,  which  shall  not  be  diminished  during 
their  continuance  in  office. 

SECTION  ir. 

The  judicial  power  shall  extend  to  all  cases,  in  law  an<l  equity, 
arising  under  this  constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their  author- 
ity; to  all  cases  affecting  ambassadors,  other  public  ministers, 
and  consuls;  to  all  cases  of  admiralty  and  maritime  jurisdiction; 
to  controversies  to  which  the  United  States  shall  be  a  party;  to 
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contaroversies  between  two  or  more  states,  between  a  state  and 
citizens  of  another  state,*  between  citizens  of  diflterent  states, 
between  citizens  of  the  same  state  clainiins  lands  under  granta 
of  diiferent  states,  and  between  a  state,  or  the  idtisaiis  thereof^ 
and  foreign  states,  citizens,  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  state  shall  be  a  party,  the  supreme 
court  shall  have  original  jurisdiction.  In  aU  the  other  caaea 
before  mentioned  the  supreme  court  shall  hare  appellate  juris* 
diction,  both  as  tx>  law  and  fact^  with  such  exceptions  and  under 
such  regulations  as  the  congress  shall  maka 

The  trial  of  all  crimes,  except  in  cases  of  impeachment^  shall 
be  bj  jury;  and  such  trial  shall  be  held  in  the  state  where  the 
said  crimes  shall  have  been  committed;  but  when  not  com- 
mitted within  any  state,  tiie  trial  shall  be  at  such  place  or 
places  as  the  congress  may  by  law  have  directed. 

SECTION  m. 

Treason  against  the  United  States  shall  consist  only  in  levy* 
ing  war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort  No  person  shall  be  convicted  of  treason, 
unless  on  the  testimony  of  two  witoesses  to  the  same  overt  act^ 
or  on  confession  in  open  court 

The  congress  shall  have  power  to  declare  the  punishment  of 
treason;  but  no  attainder  of  treason  shall  work  corruption  of 
blood,  or  forfeiture,  except  during  the  life  of  the  person 
attainted. 

ARTICLE  IV. 

SECTION   I. 

Full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  procee<iings  of  every  other  state. 
And  the  congress  may  by  general  laws  prescribe  the  maimer  in 
which  such  acts,  records,  and  proceedings  shall  be  proved,  and 
the  effect  thereof. 

*  See  Amendment  XL 
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SECTION  II. 

The  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  seyeral  states. 

A  person  charged  in  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  justice,  and  be  found  in  another  state, 
shall,  on  deman<i  of  the  executive  authority  of  the  state  from 
which  he  fled,  be  delivered  up,  to  be  remove<l  to  the  state  having 
jurisdiction  of  the  crime. 

No  person  held  to  service  or  labor  in  one  state,  under  the 
laws  thereof,  escaping  into  another,  shall,  in  consequence  of  any 
law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due. 

SECTION  III. 

New  states  may  be  admitted  by  the  congress  into  this  union; 
but  no  new  state  shall  be  formed  or  erected  within  the  jurisdic- 
tion of  any  other  state,  nor  any  state  be  formed  by  the  jimction 
of  two  or  more  states,  or  parts  of  states,  without  the  consent  of 
the  legislatures  of  the  states,  concerned,  as  well  as  of  the  con- 
gress. 

The*  congress  shall  havo  power  to  dispose  of,  and  make  all 
needful  rules  and  regulations  respecting,  the  territory  or  other 
property  belonging  to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  state. 

SECTION  IV. 

The  United  States  shall  guaranty  to  every  state  in  this  union 
a  republican  form  of  government,  and  shall  protect  each  of  them 
against  invasion,  and,  on  application  of  the  legislature,  or  of 
Uie  executive,  (when  the  legislature  cannot  be  convened,)  against 
domestic  violence. 

ARTICLE  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem 
it  necessary,  shall  propose  amendments  to  this  Constitution,  or, 
45 
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on  the  application  of  the  legislatures  of  two-thirds  of  Hie 
several  states,  shall  call  a  convention  for  proposing  amend- 
ments, which,  in  either  case,  shall  be  valid,  to  all  intents  and 
purposes,  as  part  of  this  Constitution,  when  ratiAe<l  by  the 
legislatures  of  three-fourths,  of  the  several  states,  or  by  con- 
ventions in  three-fourths  thereof,  as  the  one  or  the  other  mode 
of  ratification  may  be  proposed  by  the  congress:  Provided,  that 
no  amendment,  which  may  be  made  prior  to  the  year  one  lliou- 
sand  eight  hundred  and  eight,  shall  in  any  manner  affect  the 
first  and  fourth  clauses  in  the  ninth  section  of  the  first  article ; 
and  that  no  state,  without  its  consent,  shall  be  deprived  of  its 
equal  suffrage  in  the  senate. 

ARTICLE  VI. 

All  debts  contracted  and  engagements  entered  into,  before 
the  adoption  of  this  Constitution,  shall  be  as  valid  against  the 
United  States  under  this  Constitution  as  under  the  confedera- 
tion. 

This  Constitution,  and  the  laws  of  the  United  States  whidi 
shall  be  made  in  pursuance  thereof,  an<l  all  treaties  made,  or 
which  shall  be  made,  under  tlie  autliority  of  tlie  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  sliall  be  bound  thereby,  anything  in  tlie  constitution  or 
laws  of  any  state  to  the  contrary  notwithstanding. 

The  senators  and  representatives  before  mentioned,  and  the 
members  of  the  several  state  lej^islatures,  and  all  executive  and 
judicial  oflicevs,  both  of  tlie  United  States  and  of  the  several 
states,  shall  be  bouml,  by  oatli  or  affirmation,  to  support  this 
Constitution;  but  no  religious  test  shall  ever  be  required  as  a 
qualification  to  any  office  or  public  trust  under  the  United 
States. 

ARTICLE  VII. 

The  ratification  of  the  conventions  of  nine  states  shall  be 
sufficient  for  the  establishment  of  this  Constitution  between  the 
states  so  ratifying  the  same. 
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AMENDMENTS  TO  THE  CONSTITUTION. 

ARTICLE  I. 

Congress  shall  malie  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the  people 
I)eaceably  to  assemble,  and  to  petition  the  government  for  a 
redress  of  grievances. 

ARTICLE  II. 

A  well  regulated  militia  being  necessary  to  the  security  of  a 
free  state,  the  right  of  the  people  to  keep  and  bear  arms  shall 
not  be  infringed. 

ARTICLE  III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  uny  house 
without  the  consent  of  the  owner;  nor  in  time  of  wai*.  but  in  a 
manner  to  be  prescribed  bj*  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  nut  be  violated;  and  no  warrants  shall  issue,  but  ui)on 
probable  cause,  supported  by  oath  or  aihrmation.  and  i)articu- 
larly  describing  the  jdace  to  be  senrchcd,  and  the  j>ersons  or 


things  to  be  seized. 


ARTICLE  V. 


No  person  shall  be  held  to  answer  for  a  capitxil  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  by  a 


708  ▲PPENOIX. 

grand  jnry,  except  in  cases  arising  in  the  land  or  naval  foroes, 
or  in  the  militia,  when  in  actual  service,  in  time  of  war  or  pub- 
lic danger,  l^or  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself^ 
nor  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law.  Nor  shall  private  proi>erty  be  taken  for  public  uae 
without  just  compensation. 

* 

ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the  state 
and  district  wherein  the  crime  shall  have  been  committed,  which 
district  shall  have  been  previously  ascertained  by  law;  and  to 
be  informed  of  the  nature  and  cause  of  the  accusation;  ;to  be 
confronte<l  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  fiin^r;  and  to  have  the 
assistance  of  counsel  for  his  defence. 

ARTICLE  VII. 

In  suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  tlie  right  of  trial  by  jury  shall  be  pre- 
served; and  no  fact  tried  by  a  jury  shall  be  otherwise  re-exam- 
ined, in  any  court  of  the  United  States,  than  according  to  the 
rules  of  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  im- 
jK)sed,  nor  cruel  and  unusual  punishments  inflicted. 

ARTICLE  IX. 

The  enumeration  in  the  Constitution  of  certain  rights  sdall 
•  not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 
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ARTICLE  X. 

The  powers  not  delegated  to  the  IjDited  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  states,  are  reserved  to  the 
states  respectively,  or  to  the  people. 

ARTICLE  XL 

The  judicial  power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  of  the  United  States  by  citizens  of 
another  state,  or  by  citizens  or  subjects  of  any  foreign  state. 

ARTICLE   XII. 

1.  The  electors  shall  meet  in  their  respective  states,  and  vote 
by  ballot  for  president  and  vice-president,  one  of  whom,  at 
least,  shall  not  be  an  inhabitant  of  the  same  state  with  them- 
selves.   They  shall  name  in  their  ballots  the  person  voted  for  as 

• 

president  and  in  distinct  ballots  the  person  voted  for  as  vice- 
president;  and  they  shall  make  distinct  lists  of  all  i)ersons 
voted  for  as  president,  and  of  all  persons  voted  for  as  vice- 
president,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  tiunsmit  sealed  to  the  seat  of  the 
government  of  the  United  States,  directed  to  the  president  of 
the  senate.  The  president  of  the  senate  shall,  in  the  presence 
of  the  senate  and  house  of  representatives,  open  all  the  certifi- 
cates, and  the  votes  shall  then  be  counted.  The  person  having 
the  greatest  number  of  votes  for  president  shall  be  the  presi- 
dent, if  guch  number  be  a  majority  of  the  whole  number  of 
electors  appointed;  and  if  no  person  have  such  majority,  then 
from  the  persons  having  the  highest  numbers,  not  exceeding 
three,  on  the  list  of  those  voted  for  as  president,  the  house  of 
representatives  shall  choose  immediately,  by  ballot,  the  presi- 
dent But  in  choosing  the  president,  the  votes  shall  be  taken 
by  states,  the  representation  from  each  state  having  one  vote. 
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A  quorum  for  this  purpose  shall  consist  of  a  member  or  mem- 
bers from  two-thinls  of  the  states,  and  a  majority  of  all  the 
states  shall  be  necessary  to  a  choice.  And  if  the  house  of  rep- 
resentatives shall  not  choose  a  president,  whenever  the  ri£^t  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March 
nest  following,  then  the  vice-president  shall  act  as  president^  as 
in  the  ease  of  the  death  or  other  constitutional  disability  of  the 
president 

2.  The  person  having  the  greatest  number  of  votes  as  vice- 
president  shall  be  the  vice-president,  if  such  number  be  a  major- 
ity of  the  whole  number  of  electors  appointed;  and  if  no  person 
have  a  majority,  then  from  the  two  highest  numbers  on  the  list 
the  senate  shall  choose  the  vice-president  A  quorum  for  the 
purpose  shall  consist  of  two-thirds  of  the  whole  number  of 
senators,  and  a  majority  of  the  whole  number  shall  b;^  necessaiy 
to  a  choice. 

3.  But  no  person,  constitutionally  ineligible  to  the  office  of 
president,  shall  be  eligible  to  that  of  vice-president  of  the 
Unite4l  States. 
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GLOSSARY. 


Action  ox  the  case. — A  general  action  given  for  redress  of  wrongs  and  injuries, 
done  without  force,  and  not  particularly  provided  against  by  law,  in  order  to 
have  satisfaction  for  damage. 

Assumpsit. — Is  taken  for  a  voluntary  promise,  by  which  a  man  autimes  or  take<« 
upon  him  to  perform  or  pay  anything  to  another.  An  action  upon  the  case 
on  as.>umpsit  is  un  action  the  law  gives  the  party  injured  by  the  breach  or 
non- performance  of  a  contract  either  express  or  implied. 

Chose  in  action. — A  cause  of  suit  for  any  debt,  duty,  or  wrong. 

Coram  nox  judice. — When  a  cause  is  brought  and  determined  in  a  court,  whereof 
the  judges  have  not  any  jurisdiction,  it  is  said  to  be  coram  non  jtuJice^  and  void. 

Demurrer. — An  issue  upon  matter  of  law.  It  confesses  the  facts  to  be  true,  i^'^ 
stated  by  tlie  opposite  party ;  but  denies,  that,  by  the  law  arising  upon  those 
facts,  any  injury  is  done  to  the  plaintiff,  or  that  the  defendant  has  made  out  a 
lawful  exciiJ-e,  according  to  the  party  which  first  demurSf  (Fr.  demeurer)  tliat 
is,  rest^  or  abi'ies  in  law  upon  the  point  in  question. 

Detinue. — An  action  for  something  detained  ;  it  is  for  the  specific  thing,  and  not 
merelv  for  its  value. 

Distrain. — To  distrain  is  to  seize  legally  certain  property,  to  force  payment  of  a 
debt.  To  attach  is  to  take-  certain  property,  to  sell  it,  and  so  pay  the  debt ; 
to  distrain  or  distress  is  to  act  upon  the  debtor  by  distressing  him,  he  having 
the  right,  under  certain  regulations,  to  redeem  or  replevy  the  property  seized  ; 
if  he  does  not  do  this,  it  is  sold. 

Ejectment. — An  action  by  which  one  seeks  to  eject  or  oust  another  from  land 
which  he  claims. 

Error,  writ  of. — See  pp.  221  and  246. 

Ex  PARTE  proceedings. — See  p.  33. 

Femes  Coverts. — Married  women. 

Habeas  Corpus. — See  pp.  33,  36. 

Indents. — A  writing  containing  some  contract  or  conveyance  between  two  or 
more  persons,  so  called  from  being  cut  or  indented  at  the  top  or  side  in  sucli  a 
manner  as  to  tally  or  correspond  with  another  writing  having  the  same  con- 
tents ;  the  object  of  the  indentation  being  to  prevent  forgery. 

Injunction.— Seep.  287. 

In  pais. — This  term  means  in  the  country,  and  refers  to  the  transfer  of  property  by 
deed,  made,  by  the  old  law,  on  the  spot. 

Interlocutory. — An  interlocutory  judgment  or  decree  is  one  which  is  given  on 
some  point  intermediate  or  incidental  to  the  main  question  at  issue.  Also, 
an  incomplete  judgment,  whereby  the  right  of  the  plaintiff  to  recover  is  estab- 
lished, but  the  amount  of  damages  is  left  to  be  ascertained  by  a  jury. 

Ltbel. — To  libel  a  vessel  is  to  secure  her,  or  attach  her,  for  ^ome  claim ;  under 
the  libel  the  court  holds  her  until  it  is  determined  whose  property  she  is. 
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LiVERT. — Same  with  delivery. 

Mandamus. — See  pp.  1  and  16. 

Mesne. — Not  final,  bat  intermediate. 

Misprision  of  felony. — Concealment  of,  without  participation  in,  a  crime. 

Move  the  court. — See  p.  33. 

Non-user.^  Neglect  to  use. 

Oyer. — Hearing. 

Pleadings. — When  a  man  begins  a  suit  he  dedares  his  cause  of  action ;  the  one 

sued  then  pleads  his  ground  of  defence,  and  so  on ;  the  Tarious  papers  which 

thus  declare  and  plead  are  called  the  pleadings  in  the  case. 
Qui  tam  action. — An  action  brought  bj  an  informer  for  himself  and  the  public 
Beflevin. — An  action  brought  to  recover  goods  and  chatteb  unlawfully  taken 

from  the  possession  of  the  plaintifT,  in  which  he  has  a  general  or  q>ecial 

projierty. 
Res  Integra. — ^A  new  point 
Rule. — See  p.  1. 
Seriatim. — Separately. 
Sounding  in  damages. — An  action  claiming  damages  for  something  injured  or 

retained,  and  not  the  thing  itself,  is  said  to  sound  in  damages. 
Special  verdict. — ^A  general  verdict  says,  "  Guilty  "  or  "  Not  guilty;**  a  special 

verdict  says,  '*  We  find  such  and  such  facts,  if  the  law  be  so  and  so,  then  he 

is  guilty,"  or,  "he  should  pay,"  as  the  case  may  be. 
Traversable. — That  is  traversable  which  may  be  denied  in  l^gal  form,  so  as  to 

raise  a  jury-question. 
Trover. — An  action  claiming  the  value  of  property  which  the  daimant  says 

found  (Fr.  trtmoer). 
Venire  facias  de  novo. — A  new  trial. 
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cannot  be  tried  till  the  principal  lias  been  convicted, 
unless  by  special  provision  by  statute,  or  by  his  own 

request  .......  104 

ACT  OF  CONGRESS,  judicial  21,  34, 112,  382,  391,  395,  424,  546,  550,  571,  686 

does  not  authorize  suits  against  the 

United  States             .            .            .  J4S 

prescribing  the  duties  of  the  secretary  of  state  4 

re^ulatin^  duties  on  imports,  &c.          .            .  454 
giving  effect  to  the  laws  of  Maryland,  in  the 

District  of  Columbia,  construction  of            .  556 

of  1795,  providing  for  repelling  invasions,  &c.  611 

ACT  OF  INCORPORATION,  is  a  contract       ....  ,207 

the  object  of      .            .            .            .  408 

AFFIDAVIT,  when  admissible  as  a  foundation  for  a  commitment        .  45,  47 

AGENT  for  fortifications,  see  **The  United  States  r.  Maurice  et  al."     .  465 

office  of,  whether  established  by  law .            .  469-474 

duties  of          ....            .  471 

APPOINTMENT  to  office,  pee  **  Marbury  v.  Madison  "  .            .            .  1-16 

AUTHORITY  of  a  decision  is  coextensive  with  what  .            .            .  641 

BANK  OF  THE  UNITED  STATES— 

the  first,  could  sue  and  be  sued  in  what  courts  .                        .  113,  118 
the  president  and  directors  of,  liable  to  be  sued, 

when,  and  in  what  courts      .            .            .            .  113 


the  second,  might  sue  in  the  circuit  courts  of  the  U.  S 
the  act  incorporating  it  was  constitutional 
had  power  to  establish  branches 
was  not  liable  to  be  taxed  by  the  states 
the  property  acquired  by,  was  liable  to  be  taxed  388 

essential  to  the  fiscal  operations  of  the  goTemment  388 


317,  344,  347 

178 

178 

.     187,340 


BANKRUPT  LAW,  Congress  authorized  to  pass  ...  147 

the  states  may  pass  .  .  .  151 

when  void  ......    633,  641 


716 


INDEX. 


BANKRUPT  LAW,  Ondmuid. 

does  not  neceasarily  impair  the  obligation  of 

contracts  subseqcentlj  entered  into 
of  England  and  the  continent  of  Eoxope 
effect  of  a  discharge  under 
discharge  of  a  contract,  under 

BILL  OF  CREDIT,  what 

includes  certificates  given  for  money  borrowed 

is  not  a  valuable  consideration  for  a  note 

BOND,  may  be  void  in  part,  and  valid  in  part  . 

post-office,  act  of  Congress  concerning   . 

remedy  upon,  when  given  by  officers  of  the  United  Stsites 

may  be  taken  with  sureties,  when 

is  an  admission  that  It  is  given  for  a  debt,  and  need  not  show 

how  the  debt  \%  contracted  ..... 

though  a  bond  should  not  be  obligatory  as  an  official  bond,  a 

suit  may  be  maintained  on  it  to  coerce  the  payment  of  money 
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CARRIAGES,  tbe  tax,  or  duty,  laid  on,  by  the  act  of  Congrefssi  June 

5, 1794,  was  not  a  dittei  tax     . 
CHARTER,  a  eoiUroct       ...... 

colonial  charters  by  the  king  of  Great  Britain,  their  pur- 
port ...... 

CITATION  to  bring  a  party  before  the  supreme  court  of  the  United 

States,  by  whom  to  be  signed 
on  whom  to  be  served,  and  how  and  when  to  be  returned 
CITIZEIN,  this  term  ought  to  be  understood,  how 
COLUMBIA,  DISTRICT  OF,  is  not  a  stale       . 

a  direct  tnx  may  be  laid  and  collected,  in 
COMMERCE,  what,  and  comprehends  what 

Congress  may  regulate      .... 

power  to  regulate  commerce,  what 

extends  to  what 
states  cannot  interfere  with  the  regulation  of 
the  power  to  regulate  commerce  includes  tiie  ix)wer  to 
regulate  navigation       .... 

COMMISSION  of  officers  of  the  United  States,  to  be  signed    by  tbe 

president.  ..... 

must  be  recorded  by  the  secretary  of  stale 

is  complete,  when  .... 

CONGRESS,  of  the  oolonie^i — authority,  power  and  acts  of     . 
of  the  confederation  .... 

of  the  United  States,  the  powers  conferred  on  it  by  the 

constitution 
may  regulate  passenger  vessels,  as  well  as  others 
the  duty  of,  iu  relation  to  the  judicial  department 
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P«ge 
WNSTITUTION  of  the  U.  State9,  when  the  government  under,  ccm- 

menced  219 

vas  ordained   and  established   by 

the  people  of  the  U.  States         .    526,  532 
for  what  purpose  established  .  449 

was  formed  in  and  for  an  advanced 

state  of  societv  .  .  607 

is  the  supreme  law  of  the  land       24,  28,  179 
controls  any  legislative  act  which 

is  repugnant  to  it  .  .  24 

was  designed  to  operate  upon  the 

states  in  their  corporate  capacities  540 

does  not  forbid  state  legislatures  to 

exercise  judicial  functions  690 

nothing  in,  on  the  subject  of  navi- 

gotitm        ....  457 

construction  of        .  288-290, 527,  659 

Art.  1,  Sec.  20  .  .  212 

Art.  1,  Sec.  8  147, 1G9,  212,  368 

415,456,597,599,611 
Art.  1,  Sec.  9  .  .  457 

An.  1,  Sec.  10  136,  lol-159, 191, 

358-368,  624-639,  642 
Art.  2,  Sec.  2  and  3  3,  467,  470 

Art.  3  .  223,413,528-532 

Amendment  5  .  449-453 

Amendment  11  .  .  132 

and  laws  of  a  state,  void  when  .  .  250 

rOXSTRUCTION,  general  principles  of  .  .   288-291,  352,  356,  592 

of  a  statute  giving  discretionary  power        .  .  614 

of  25th  Sec.  of  the  judicial  act  of  the  U.  States        .  686 

(X)NTUArT,  is  what 135, 151, 190,  625,  643 

implied       ......  478,  482, 650 

a  grant  is  a  contract  executed        ....  135 

the  charter  of  a  corporation  is  a  contract  .  .  .  207 

an  alteration  of  such  charter,  without  the  consent  of  the 
corporation,  is  a  violation  of  the  obligation  of  this 
contract  ......     20S-2l6 

binds  the  parties  to  the  extent  of  their  stipulation  .  643 

may  refer  to  another  instrument,  or  to  a  law,  for  the  specifi- 
cation of  duties  to  be  performed  .  .  .  481 
the  motives  and  the  objects  of,  how  far  necessary  to  be  ex- 
pressed    .......            478 

if  legal  on  its  face,  and  importing  a  consideration,  it  is 

obligatory  till  the  contrary  is  shown  .  479 

of  an  immoral  character  cannot  be  enforced  .  628 


718 


CONTRACT,  QmHnwd. 

to  return  money  adranced  by  mistake,  i»  implied,  or  cre- 
ated, by  the  law  itself       ..... 
there  is  a  power  to  contract  wherever  it  is  necessary  to  the 

execution  of  a  public  duty  .  .  . 

may  be  entered  into  by  the  government  of  the  U.  States  . 
the  obligation  of,  what  ..... 
origin  of  the  obligation  of    .  651,  655, 

obligation  of,  distinct  from  the  remedy 
the  remedy  may  be  varied  without  imparing  the  obligation 
how  far  the  law  may  control  the  obligation  of 
law  impairing  the  obligation  of       .  .  135-138, 

what  laws  do  not  impair  the  obligation  of  . 
by  what  laws  it  must  be  governed  and  discharged 
discharge  of,  or  of  one  of  the  parties  to  it,  by  the  bankrupt 
laws  of  the  country  where  it  was  made  . 

CONVEYANCE,  obtained  by  fraud 

CORPORATION,  what 

its  properties  .  . 

object  of  an  act  of  incorporation,  what 

is  a  mere  creature  of  law      .... 

the  creation  of  appertains  to  sovereignty 

the  power  of  creating  may  be  implied 

may  b^  taxed  by  the  legislature  granting  its  charter, 

unlefs  exprei^sly  exempted 
eleemosynary,  see  "Dartmouth  College  against  Wood- 
vf  &rci  •••••• 

COURT,  the  mere  instrument  of  the  law  .... 

the  province  of,  what      ...... 

the  power  of,  to  impose  decorum  and  to  punish  ctmtempt 
federal  courts,  jurisdiction  of     ..... 

may  have  jurisdiction  of  offences  committed  out 
of  a  state  ..... 

can   revise  the  proceedings  of  the  executive, 

legislative,  or  judicial  authorities  of  the  states 

supreme,  of  the  U.  States,  has  no  jurisdiction  except  that 

given  by  the  constitution  and 
laws  of  the  U.  States    . 
the  final  judgment  of  is  conclusive 
will  not  inquire  respecting  the 
corruption    of   the    sovereign 
power  of  a  state,  in  an  action  be- 
tween two  individuals  . 
has    power    to  grant  a  writ  of 
habeas  corpus,  when 
circuit,  of  the  U.  States,  jurisdiction  of  .  317-324, 


478 

477 

151,  626 

658,662 

659>662 

663 

655 

625,645 

656 

628,662 

628 
192 

115-118 
1»7 

198,408 

197 

167 

16 

400-411 

188 

338 

17 

604 

317,  571 

143,  146 

540 


33 
548 


130 

40 
844,  347 
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state  courts,  concurrent  jurisdiction  of               ...  570 

may  take  cognizance  of  cases  arising  under  the 

constitution,  laws,  and  treaties  of  the  U.  States  .  539 

territorial  courts,  how  constituted,  and  their  jurisdiction          .  374-381 

COURTS  MARTIAL,  of  the  United  States,  and  of  the  states    .  573 

liow  appointed     .....  616-619 

jurisdiction  of,  not  dependent  on  war  or  pence  .  620 

DARTMOUTH  COLLEGE,  character  of  this  institution  .  .    103-200 

for  whose  benefit  established  .  .  199 

its  charter  is  a  contract        .  208 

the  obligation  of    this  contract  violated, 
how  .....    20S-210 

DISCHARGE,  obtained  in  the  tribunals  of  one's  own  country,  under  its 

laws,  may  be  pleaded  in  any  other  country  .  .  651 

certificate  of,  under  a  bankrupt  law         .  671,  074-£76 

DISCOVERY,  the  right  acquired  by 428,430 

DUTIES  on  imports  and  exports  ....        298,33S-372 

must  be  uniform  .  .   29S,  400 


EMBARGO,  its  nature 
EVIDENCE,  what  admissible 
EX  POST  FACTO  LAW,  what 


45,  46, 


292 
54,  98,  107 
137,518 


GEORGIA,  has  not  jurisdiction  of  the  Cherokees 
GOVERNMENT,  protection  of  its  subjects  one  of  its  first  duties 

its  power  to  tax  is  essential  to  its  existence 
of  the  U.  States,  the  basis  of  . 

is  a  government  of  law,  not  of  men 
proceeds  directly  from  tlie  people 
is  supreme  within  its  sphere 
its  powers 

its  powers  are  defined  and  limited 
its  power  to  make  contracts 
acts  by  its  agents 

may  use  the  most  eligible  means  for 
paying  the  debts  of  the  Union 
GRANT,  is  a  contract  executed    ..... 

HABEAS  CORPUS,  writ  of 

IMPORT,  what      ....... 

IMPOSTS,  or  duties  on  imports  and  exports,  what 

must  be  uniform  tliroughout  the  United  States 

no  state  may  lay  any    ..... 


420-447 

11 

180 

24 

II 

163 

164 

603 

24 

477,  478 

30 

477 
135 


no 


-41 


360,  459 
359 

298,  490 
359 


720 


414,445 
414 
277,  281,  285 
281 
434-442 
83,95,96 
93,99 
300,359 
800 


IMPRISONMENT  FOR  DEBT,  right  of  the  states  to  abolish  . 

INDIANS,  thej  are  distinct,  independent  political  communities 
their  condition  in  relation  to  the  United  States 
their  title  to  their  lands  .  .    141,204, 

their  nsaal  mode  of  granting  their  lands 
treaties  with    ...... 

INDICTMENT,  what  most  be  alleged  in 

for  treason,  what  must  be  proved 

INSPECTION  LAWS,  are  snliject  to  state  leji^blation  . 

how  applied  and  execated 

INTERPRETATION,  rule  of     . 


JUDGMENT,  final,  what  .... 

JUDICIAL  POWER,  as  contradistinguished  from  the  power  of  the 

laws,  it  has  no  existence 
must  be  coSxtensiTe  with  the  legislatlTe  power 
of  the  U.  States,  Li  vested  wholly  in  what  coorts  21 

is  extended  to  what  cases        21, 189,  223 
depends  on  what  112, 223,  227 

JURISDICTION,  of  Congre^^s 144 

of  a  state,  coextensive  with  its  legislative  power  143 

concurrent,  of  the  federal  and  state  courts  .  535,  570 

the  admiralty,  msritiroe,  and  criminal  jarisdictimi  of 
the  United  States,  is  exclusive,  and  cannot  be  dde- 
gated  to  state  courts  .... 

what  is  necessary  to  give  jurisdiction  to  the  supreme 

court  of  the  United  States      ... 
of  the  supreme  court  of  the  U.  States  . 
original  and  appellate,  in  what  cases    . 
how  distinguished 
of  the  circuit  courts  of  the  U.  States 
of  the  district  courts  of  the  United  States 


533,  591 


.  391,425 

21,  23,  33 

21.  234,  243,  25U528 

.      ^ 23 

31,  112,317,344,347 

351 


of  territori:i]  courts 
of  courts  martial 


JURY,  trial  by 


380 
619 
555 


LAW,  cc  postfaelo,  wliat,    ....  137,  509-512,  518-520,  522-524 

ietros|»eclive,  what               ......  511 

if  not  ex  post  facto,  may  be  constitutional                 .  690 

when  void      ......  630 

when  in   its  nature  a  contract,  and  absolute  riglits  have  vested 

under  it,  a  repeal  of  the  law  cannot  devest  those  rights  134 

may  devest  riglits  which  are  vested,  when                                      .  690 

does  not  enter  into  a  contract,  or  become  a  condition  of  it  651 

operates  upon  a  contract,  when       .....  645 

may  take  away  the  remedy,  without  impairing  the  obligation  of 

a  contract             .......  661 
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what,  impairs  the  obligation  of  a  contract 

which  varies  the  construction  of  an  existing  contract,  is  Toid 

revenue  laws  do  not  apply  to  privateers 

a  legislative  act  contrary  to  the  constitution  is  not  law 

giving  the  United  States  preference  amongst  creditors,  is  constitu- 
tional       ........ 

of  the  U.  States  taxing  carriages  was  constitutional 

of  N.  Hampshire,  amending  the  charter  of  Dartmouth  College, 
was  void    ........ 

of  Rhode  Island,  taxing  corporations,  <&c.  within  the  state,  was 
constitutional       ....... 

of  Connecticut,  setting  aside  a  decree  of  a  court  of  probate,  etc., 
was  constitutional  ...... 

of  N.  York,  granting  to  individuals  exclusive  right  to  navigate 

the  waters  of  the  state  with  steamboats,  was  void 

passed  1811, ''  for  the  benefit  of  insolvent  debtors," 
&c.,  was  void  ..... 

of  Pennsylvania,  for  the  protection  of  certain  individuals  against 

process  of  the  federal  courts,  was  void 

providing  for  the  trial  by  a  state  court-martial 

of    delinquent  militia-men  called   into  the 

service  of  the  U.  States,  wn^  constitutional 

reviving  the  validity  of  a  "  Connecticut  title  " 

wa««  constitutional    .  ... 

of  Maryland,  requiring  an  importer  to  take  out  a  liretise  before 

selling   goods    imported, — in  original  packages, 

&c., — was  void       .... 

taxing  the  Bank  of  the  U.  States,  was  void 

giving  to  the  Bank  of  Columbia  a  summary  remedy 

for  the  recovery  of  notes,  endorsed  to  it,  was 

constitutional  .... 

of  Georgia,  prohibiting  white  men  to  reside  in  the  Cherokee 

country,  without  a  license,  was  void 

annulling  a  grant  to  the  "  Georgia  Company  "  was 

void  ..... 

of  Ohio,  taxing  the  Bank  of  the  U.  States,  was  void 

of  Missouri,  "  for  the  establishment  of  loan  offices,''  was  void 

jISLATURE,   the  peculiar  province  of        . 

the  acts  of,  are  the  acts  of  the  people 

the  powers  of,  are  given  by  the  people 

extra-territorial  power  of,  limited  to  its  own  citizens 

cannot  impair  the  obligation  of  contracts 

may  repeal  acts  passed  by  a  former  legislature 

but  if  an  act  be  done  under  a  law,  a  succeeding 

legislature  cannot  undo  it  . 


Page 

625 

630 

456 

24 

29,30 
489-503 

188-210 

405-411 

')0.'>-o24 

2S7-314 
147-159 

119-123 

560-675 
683-691 


358-372 
160-187 


555-559 
419-448 

131-13S 

315-340 

390-404 

13") 

132 

181 

426 

133-i:^ 

134 

134 
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LIBERTY,  dvil,  oonsists  in  the  right  of  every  individaal  to  dmim  the 

protection  of  the  laws  whenever  he  reoeives  m  injnrr 
LICENSE,  meaning,  what  ...... 

of  Yeasels  in  the  coasting  trade,  the  olject  of 

granted  only  to  TesMls  enrolled 

not  neoeflsary  to  authorize  an  importer  to  sdl  the  goods, 

or  merchandise,  which  he  imports,  even  if  a  skate  law 

prohibit  such  sale,  without  such  license 

LIMITATIONS,  sUtute  of 


11 

307 

307-W8 

306 


858-372 
630,657 


MA0]D8TBATE,  when  acting  most  be  presumed  to  hare  taken  oath  of  office    46 
MANDAMUS,  writ  o(  when  issued  16,21,23^40,41 

the  authority  given  to  the  supreme  court  of  U.  States 

to  issue  writs  of  mandamus  to   public  officerb»not 

warranted  by  the  constitution 

what,         ...... 

propriety  of  issuing,  determined  by  what 
MILITIA,  laws  relating  to  ..... 

power  of  Ckmgress  over  .... 

power  of  states  over    ..... 

when  in  service  d  United  States 

call  for  not  the  same  as  employment  of 


1  (note),  16, 17 
18 
561,583 
560,578 
567,579 
661 
586 


NATION,  foreign,  what    .       '    . 
NAVIGATION,  the  power  to  regulate,  is  included  in  the  power  to 

regulate  oonmieroe    .... 

OFFICE,  definition  of        ...... 

appointment  to  . 

by  heads  of  department 
OFFICERS,  of  the  U.  States,  their  rights  and  remedies 

how  far  amenable  to  the  law 
heads  of  departments  not  exempted  from 
being  sued,  when 

PATENTEE,  may  sue  in  the  circuit  courts  of  the  United  States 
PEOPLE  of  the  U.  States,  their  original  right  to  establish  a  government 
PIBACY.  power  of  Congress  to  define  and  punish 

definition  of     . 

POSTMASTER  GENERAL,  may  sue  in  the  circuit  or  district  courts 

of  the  United  States 
may  take  bonds  of  his  deputies,  Ac 
POWER,  supreme,  what  essential  to        . 

implied  powers  under  the  constitution  of  the  U.  States 
PRESENCE,  constructive,  in  treason       .... 


413 

290,457 

470 

3,6,467 

469, 476 

10, 11, 15 

14 

18 

113,323 

24 

597 

599-601 

351,354 
354 
180 

164,603 
85-93 
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Page 
PRESIDENT  of  the  U.  States,  his  power  to  appoint  officers    .  .  3-10 

shall  commission  all  officers  of  the  U.  States      3 
cannot    withhold  a   commiBsion  from 

an  officer,  when 
his  power  to  call  the  militia  into  ac- 
tual service  .... 
is  the  sole  judge  of  the  exigency  which 
justifies  him  in  the  exercise  of  this 
power  .... 

PRIVATEERS,  are  ships  of  war  ..... 

not  required  to  make  a  mantfesl 
revenue  laws  are  not  applicable  to       . 


10 


612 


612-614 
455 
455 
456 


RECX)RD,  how  tt>  be  authenticated  and  certified 

an  instrument  is  considered  as  recorded,  when 
REMEDY  on  contracts     ....... 

for  injuries       ....... 

REVENUE  LAWS,  not  applicable  to  privateers 
RIGHT,  when  absolute  rights  have  vested  under  a-  law  which  is  in  its 
nature  a  contract,  a  repeal  of  the  law  cannot  devest  those 
rights  ........ 

whether  vesttd  or  not,  is  a  judicial  question 
to  sell  goods  imported,  in  packages,  &c. 


419,  420 

9 

658-663 

11 

456 


134 

15 

365 


SHIP  OR  VESSEL  OF  WAR,  this  term  includes  what 

STATE,  jurisdiction  of 

sovereignty  of,  extends  to  what  ..... 

cannot  be  made  a  defendant  to  a  suit  brought  by  an  indi- 
vidual  ........ 

the  states  retain  the  police  power  .... 

the  constitution  and  laws  of,  when  void 

is  not  forbidden,  by  the  constitution  of  the  United  States,  to 
pass  a  bankrupt  law      ...... 

the  states  have  power,  independent  of  the  oonstitntion  of  the 
U.  States,  to  pass  bankrupt  laws  .... 

cannot  interfere  with  the  regulation  of  commerce 

cannot  tax  the  importer's  occupation      .... 

cannot  tax  the  Bank  of  the  United  States 
may  tax  a  bank  incorporated  by  the  state 
extent  of  the  power  of  taxation  by  ...  . 

does  not,  by  becoming  a  corporator,  identify  itself  with  the 
'       .  corporation       ....... 

the  District  of  Columbia  is  not  a  state    .... 

STATUTE,  of  limitations 

giving  validity  to  a  contract,  which,  without  the  statute, 
would  be  void,  cannot  be  said  to  *'  impair  the  obligation 
of  the  contract "      . 


455 

143 

181,  386 

123,244 
366 
250 

151 

153 
371 

367 
187,  340 
405-411 
386,  410 

345 

31 

629,  657 
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STEAMBOATS  are  governed  hj  the  same  laws  as  other  Tcawls  312 

may  be  coasting  ▼easels             ....  309-^13 

SUIT,  what 245,383 

to  prosecute  a  suit,  what     ......  245 

cannot  be  commenced  or  prosecoted  against  the  United  States  248 

brought  in  a  state  court,  how  removed  to  courts  of  U.  States  88 

TAXATION,  the  power  of,  essential  to  government  181 

the  power  of,  coextensive  with  sovereignty                      .  182, 410 

power  of,  still  retained  by  the  states,  in  regard  to  what  .  386,  410 

in  respect  to  what  the  states  have  not  the  power  of        .  182^  307 

representation  is  not  made  the  foundation  of,  in  laying 

and  collecting  direct  taxes,  in  the  United  States  213 

TAXES,  provisions  of  the  constitution  of  the  U.  States  concerning       .  212;  490 

capitation  and  other  direct  taxes,  how  apportioned                 .  213,  490 

direct,  may  be  laid  and  collected  in  the  District  of  Gblumbia  217 

the  tax,  or  duty,  laid  on  carriages  by  act  of  CSongreas^  June  6, 

1794,  was  not  a  direct  tax       .  490 

a  tax,  or  duty,  of  inspection,  what         ....  800 

a  duty  on  tonnage  is  a  tax          .....  299 

a  tax  on  the  occupation  of  an  importer  is  a  tax  on  importation  367 

could  not  be  laid  by  a  state  on  the  Bank  of  the  United  States  340 

TENANT,  may  not  dispute  his  landlord's  title   ....  689 

TBEASON  against  the  United  Stotes,  what  42,43,47,50,00 

to  constitute  the  crime,  war  must  be  actually  levied  72 

there  are  no  accessories  to     ....            .  86 

what  must  be  alleged  in  an  indictment  for   .  83,  96,  99 

what  must  be  proved,  and  how  proved,  in  the  trial  for  93,  99 

UNITED  STATES,  the  judicial  power  of,  is  vested  in  what  courts     .  21,  528 

extends  to  what  cases  26 
the  appellate  jurisdiction  of,  extends  to  state  tri- 
bunals      ......  539 

power  of  borrowing  money  384 

may  make  remittances  by  bills        .                        .  30 

may  sue  for  money  had  and  received  479 

VESSELS,  transporting  passengers,  have  the  same  rights,  and  must  per- 
form the  same  duties,  as  other  vessels                   .            .  310 
steamboats  are  governed  by  the  same  laws  as  other  vessels  313 
vessels  or  ships  of  war,  this  term  includes  what  455 

WAR,  levying,  what  .        43,  50,  58,  81 

WRIT  of  error                  246,  548 
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may  be  had  to  remove  a  judgment  in  favor  of  a  state  or 

of  the  United  States  to  a  superior  tribunal  248 

a  second,  does  not  draw  in  question  the  propriety  of  the 
first  judgment    ......  548 

of  habeas  corpus,  what         .....  33,  35-38 

may  be  issued  when,  and  by  whom    .    .  .34,  35 

the  power  to  award  this  writ  by  any  of  the 
courts  of  the  United  States  must  be  given  by 
written  law     .....  34 
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